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PREFACE. 


After  an  interval  of  two  years  from  the  issue  of  the 
first  part  of  this  treatise,  I am  at  length  enabled  to  lay 
before  the  public  the  concluding  volume.  The  delay  has 
been  unavoidable.  It  was  partly  owing  to  the  prior 
claims  of  official  duty,  and  partly  to  the  variety  of  topics 
embraced  in  the  latter  portion  of  the  work  which  de- 
manded the  most  careful  investigation  and  research. 

The  publication  of  the  earlier  volume  was,  in  fact,  un- 
dertaken sooner  than  I had  originally  contemplated,  from 
a desire  to  place  it  in  the  hands  of  prominent  public  men 
in  Canada  before  the  constitution  of  the  new  Dominion 
should  be  enforced,  trusting  that  it  might  be  helpful 
in  the  settlement  of  various  political  questions  which 
were  likely  to  arise  at  that  juncture.  In  order  to  accom- 
plish this,  I was  obliged  to  change  the  plan  of  my  work, 
to  the  detriment,  in  some  measure,  of  its  appropriate 
order  and  sequence.  The  history  and  development  of 
the  king’s  councils,  and  the  interior  working  of  the 
Cabinet,  ought  properly  to  have  followed  my  exposition 
of  the  kingly  office ; and  such  had  been  my  first  design. 
But  as  these  chapters  were  not  sufficiently  advanced  to 
admit  of  their  insertion  in  the  first  volume,  1 preferred 
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to  omit  them  from  their  proper  place,  rather  than  post- 
pone the  publication.  I mention  this,  as  it  will  explain 
what  might  otherwise  be  regarded  as  a defect  in  the 
work  itself.  Be  this,  however,  as  it  may,  the  additional 
time  afforded  for  the  completion  of  the  work  has  enabled 
me  to  bring  down  my  narrative  of  constitutional  history 
and  practice  to  the  present  day,  when  we  are  about  to 
enter  upon  a new  and  important  era  in  our  political 
history. 

As  I have  associated  the  name  of  the  late  Thomas 
D’Arcy  M'Gee,  in  the  dedication  of  this  volume,  with 
that  of  one  of  the  most  eminent  statesmen  now  living  in 
Canada,  I may  be  permitted  to  mention  that  by  his 
lamented  and  untimely  decease  I have  lost  a friend  who 
took  the  warmest  interest  in  the  progress  of  this  work 
from  its  very  commencement,  and  who  welcomed  the 
publication  of  the  previous  volume  by  a most  kindly 
notice  in  a London  journal."  After  a large  experience 
in  political  life,  at  the  beginning  of  which  he  evinced  a 
decided  preference  for  a republican  form  of  government, 
Mr.  M'Gee  acquired,  in  maturer  years,  a profound  admi- 
ration for  the  British  Constitution.  With  the  enthusiasm 
of  his  poetical  temperament,  as  well  as  with  the  sagacity 
of  a practical  statesman,  he  loved  to  speak  of  its  great 
and  varied  excellences,  and  especially  to  dwell  upon  the 
benefits  resulting  from  the  monarchical  principle  as  the 
true  foundation  of  all  stable  government.  Had  he  lived, 
it  was  his  purpose  to  have  delivered  a course  of  lectures 
thereon  in  the  chief  towns  of  Canada.  I should  have 
gladly  assisted  him  in  this  good  work,  to  the  best  of  my 


* Sec  hi*  letter,  *igned  M.  P.  P.,  in  the  Canmfim  Xevs  of  March  11, 
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ability ; and  now  that  he  is  gone,  I feel  that  I cannot 
better  contribute  to  the  fulfilment  of  his  patriotic  inten- 
tion than  by  inviting  the  consideration  of  political  stu- 
dents in  this  Dominion  to  the  governmental  institutions 
of  the  mother  country,  ns  described  in  these  volumes, 
which  claim  to  present  fuller  information  upon  that  sub- 
ject than  is  obtainable  elsewhere. 

For  the  same  reason,  I venture  to  hope  that  my  work 
may  be  of  service  to  public  men  in  England,  inasmuch  as, 
whatever  may  be  its  defects  or  omissions,  it  is  the  first 
attempt  that  has  been  ever  made  to  collect  and  embody, 
in  a systematic  form,  the  laws,  usages,  and  traditions 
of  parliamentary  government. 

Alpuecs  Todd. 


Tarhary  of  Parmament,  Ottawa,  Canada  : 
February  18G9. 
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CHAPTER  I. 

THE  COUNCILS  OF  TIIE  CROWN,  UNDER  PREROGATIVE 
GOVERNMENT. 

The  origin  of  the  political  institutions  of  modern  England 
must  be  sought  for  in  the  governmental  system  of  our 
Anglo-Saxon  progenitors.  Meagre  and  imperfect  as  is 
our  information  on  this  subject,  enough  is  known  of  the 
leading  principles  of  Anglo-Saxon  government  to  show 
that  in  them  were  to  be  found  the  rudiments  of  the  insti- 
tutions which  we  now  enjoy. 

The  precise  features  of  the  polity  of  England  before  the 
Norman  Conquest,  although  they  have  given  rise  to  much 
learned  enquiry,  are  still,  to  a considerable  extent,  conjec- 
tural. But  the  researches  of  Sir  Francis  Palgrave*  and  of 
Mr.  Kemble, b supplemented  and  corrected  by  the  more 
recent  investigations  of  Mr.  E.  A.  Freeman,'  have  been  of 

* Rise  and  Progress  of  the  English  2 vols.  8vo.  1849. 

Commonwealth,  2 vols.  4to.  1832.  ' History  of  the  Norman  Conquest, 

b ThoSaxonsin England ; allistorv  voL  i.  Preliminary  History  to  the 
of  the  English  Commonwealth  till  Election  of  Edward  the  Confessor 
the  period  of  the  Norman  Conquest,  (1807). 
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inestimable  service  in  elucidating  much  that  was  pre- 
viously obscure  in  this  branch  of  historical  enquiry.  The 
student  of  political  history  will  find  in  their  works  ample 
materials  to  aid  him  in  forming  an  intelligent  idea  of  the 
fundamental  laws  and  established  institutions  of  this 
country  in  the  earliest  days  of  our  national  life.  And 
these  writers  are  all  agreed  in  testifying  that,  however 
striking  may  be  the  contrast,  in  many  points  of  detail, 
between  the  primitive  form  of  government  in  the  time  of 
our  Anglo-Saxon  forefathers  and  that  which  now  prevails, 
‘ the  germs  alike  of  the  monarchic,  the  aristocratic,  and 
the  democratic  branches  of  our  constitution  will  be  found 
as  far  back  as  history  or  tradition  throws  any  light  on  the 
institutions  of  our  race.’d 

> In  common  with  other  tribes  of  similar  Teutonic  origin, 
the  Saxons  in  England,  from  a very  early  period,  were 
ruled  over  by  kings,  whose  power  was  not  arbitrary  and 
despotic,  but  was  subjected  to  certain  well-defined  limit- 
ations, by  the  supreme  controlling  authority  of  the  law. 

The  dignity,  authority,  and  power  of  the  chief  ruler  in 
England  was  gradually  developed  from  that  of  an  ealdor- 
man  (who  combined  in  his  own  person  the  functions  of  a 
civil  ruler  and  of  a military  chieftain)  into  that  of  a king — 
a change  that  is  not  peculiar  to  our  own  land,  but  which 
marked  the  progress  of  political  society  elsewhere,  in 
countries  inhabited  by  the  Teutons  and  other  kindred 
peoples.' 

The  transition  from  ealdorman  to  king  brought  with  it 
an  accession  of  power  to  the  ruler.  As  the  territory  over 
which  his  headship  was  recognised  expanded,  his  royal 
dignity  and  importance  increased. 

The  early  Teutonic  constitution,  when  transplanted  into 
English  soil,  was,  like  that  of  many  of  the  small  states  of 
the  Old  World,  essentially  free.  It  consisted  of  a supreme 
leader,  with  or  without  royal  title,  an  aristocratic  council, 


* Freeman,  vol.  i.  p.  75.  ' Ibid.  pp.  70-81. 
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composed  of  men  of  noble  birth,  and  a general  assembly 
of  freemen,  in  whom  the  ultimate  sovereignty  resided/ 

By  degrees,  however,  the  primitive  democracy  of  the  an- 
cient Teutonic  communities  gave  place  to  the  rising  influ-  The  noble*, 
ence  of  the  comitatus,  or  personal  following  of  the  chiefs. 

And  in  proportion  as  the  kings  of  England  advanced  in 
strength  and  dominion  they  naturally  acquired  a more 
complete  supremacy  over  their  comitatus.  The  thanes, 
or  body-servants  of  the  king,  were  gradually  invested 
with  rank  and  power  in  the  kingdom.  Thus  there  arose 
a new  kind  of  nobility,  virtute  officii , which  at  length  ob- 
tained precedence  over  the  elder  hereditary  nobles.® 

Other  elements  combined  to  magnify  the  authority  of 
the  chief  ruler : such  as  the  growth  of  feudalism — under 
which  lands  were  held  by  the  tenure  of  military  service 
due  from  the  vassal  to  his  lord — and  the  control  assumed 
by  the  king  over  the  lands  of  the  nation.  At  first  the 
* folkland  ’ could  only  be  alienated  by  the  king,  with  the 
consent  of  his  Witan.  But  after  the  Norman  Conquest, 
the  folkland  was  called  the  terra  regis,  or  king’s  land, 
when  the  king  claimed  the  right  of  granting  it  at  his  own 
pleasure,  and  without  the  sanction  of  Parliament/ 

But  the  power  of  the  crown  was,  from  the  first,  sub-  The 
jected  to  the  control  of  the Witenagemot,  or  ‘Meeting  of  mot*0*86 
the  Wise  Men,’  which  appears  to  have  formed  part  of  the 
national  polity  of  the  Teutons,  from  their  earliest  appear- 
ance in  history,  and  was  introduced  by  them  into  the 
Saxon  commonwealth.1  Originally  a democratic  assembly. 

Freeman  describes  the  process  by  which  this  popular 
council,  without  the  formal  exclusion  of  any  class  of  its 
members,  gradually  assumed  an  aristocratic  aspect,1  with- 
out losing  any  of  its  essential  powers.  Under  the  Hept- 
archy, every  separate  king  in  England  had  his  own 
Witenagemot ; but  after  the  other  kingdoms  were  merged 


' Freeman,  rol.  i.  pp.  8000. 
* Ibid.  pp.  01-87. 

11  Ibid.  pp.  07-102. 


1 Kemble,  toI.  ii.  pp.  185-105. 
J Freeman,  vol.  i.  pp.  100-110. 
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into  that  of  Wessex,  their  respective  Witans  became  entitled 
to  seats  in  the  Gemot  of  Wessex,  as  being  the  common 
Gemot  of  the  realm. 

Our  knowledge  as  to  the  constitution  of  these  great 
councils,  in  any  English  kingdom,  is  extremely  vague  and 
scanty.  But  we  have  proof  that  the  great  officers  of  the 
court  and  of  the  kingdom  were  invariably  present  in  the 
Witenagemot,  together  with  ealdormen,  bishops,  abbots, 
and  many  other  of  the  king’s  thanes.  There  was  also  an 
infusion  of  the  popular  element,  by  the  attendance  of  cer- 
tain classes  of  freemen,  though  to  what  extent  and  in 
what  manner  this  took  place  cannot  be  positively  deter- 
mined.* 

But,  howsoever  composed,  it  is  undoubtedly  true  that 
the  Witenagemot  was  an  institution  which  afforded  to  the 
English  nation  a remarkable  amount  of  liberty  and  pro- 
tection. 

The  powers  of  the  Witenagemot  have  been  defined,  by 
Kemble,  as  follows  : — ‘ 1.  First,  and  in  general,  they  pos- 
sessed a consultative  voice,  and  right  to  consider  every 
public  act  which  could  be  authorised  by  the  king.  2. 
They  deliberated  upon  the  making  of  new  laws  which 
were  to  be  added  to  the  existing  folcriht,  and  which  were 
then  promulgated  by  their  own  and  the  king’s  authority. 
3.  They  had  the  power  of  making  alliances  and  treaties 
of  peace,  and  of  settling  their  terms.  4.  They  had  the 
power  (subject  to  the  restriction  hereinafter  mentioned)  of 
electing  their  king.  5.  They  had  the  power  to  depose 
the  king,  if  his  government  was  not  conducted  for  the 
benefit  of  the  people.  6.  They  had  the  power,  conjointly 


* Kemble,  vol.  ii.  p.  2.37.  And  nee 
the  First  Report  of  the  Lords'  Com- 
mittee appointed  to  search  the  Journals 
of  the  Iloase  of  Lords,  Rolls  of  Par- 
liament, &c-,  for  all  matters  touching 
the  Dignity  of  a Peer  of  the  Realm, 
p.  17.  Learned  and  elaborate  reports 
were  presented  to  the  House  by  this 
Committee  in  the  years  1810  to  1825, 
which  were  rvprintod  in  1820.  The 


First  Report,  from  which  alone  our 
citations  are  made,  treats  of  the  con- 
stitution of  the  legislative  assem- 
blies of  England,  from  the  Conquest 
to  the  legislative  unions  with  Scot- 
land and  Ireland.  It  will  be  found 
in  the  Lords’  Papers  for  1820,  No.  117. 
It  is  cited  in  tuis  chapter,  as  First 
Lords'  Report. 
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with  the  king,  of  appointing  prelates  to  vacant  sees.  7. 
They  had  power  to  regulate  ecclesiastical  matters,  appoint 
fasts  and  festivals,  and  decide  upon  the  levy  and  expend- 
iture of  ecclesiastical  revenue.  8.  The  king  and  his  Witan 
had  power  to  levy  taxes  for  the  public  service.  9.  The 
king  and  his  Witan  had  power  to  raise  land  and  sea  forces, 
when  occasion  demanded.  10.  The  Witan  had  power  to 
recommend,  assent  to,  and  guarantee  grants  of  land,  and 
to  permit  the  conversion  of  folcland  into  bdcland,  and 
vice  versa.  11.  They  had  power  to  adjudge  the  lands  of 
offenders  and  intestates  to  be  forfeit  to  the  king.  12. 
Lastly,  the  Witan  acted  as  a supreme  court  of  justice, 
both  in  civil  and  criminal  causes.' 1 All  these  instances  of 
the  powers  exercised  by  the  Witenagemot  are  illustrated, 
in  Mr.  Kemble’s  narrative,  by  numerous  examples,  taken 
from  the  records  and  chronicles  of  the  period. 

In  asserting  that  the  king  was  elected  by  the  Witan, 
and  was  subject  to  be  deposed  by  their  authority,  it  must 
not  be  inferred  that  the  Anglo-Saxon  state  was,  either  in 
spirit  or  in  form,  an  elective  monarchy,  in  the  modern 
acceptation  of  the  term.  In  every  Teutonic  kingdom 
there  was  a royal  family,  out  of  which  alone,  under  all 
ordinary  circumstances,  kings  were  chosen ; but  within 
that  royal  family  the  Witan  of  the  land  were  privileged 
to  exercise  choice.  The  eldest  son  of  the  last  king  was 
considered  as  having  a preferential  right ; but  if  he  were 
too  young,  or  were  otherwise  objectionable,  some  other 
and  more  capable  member  of  the  royal  family  would  be 
chosen  instead.  Again,  the  recommendation  of  the  king 
himself  as  to  his  successor  on  the  throne  had  great  weight, 
and  was  usually  respected.  On  every  occasion,  indeed, 
the  right  to  the  kingly  office  must  be  substantiated  and 
confirmed  by  a competent  tribunal.  But  in  so  doing  the 
members  of  the  great  council  ‘are  not  national  repre- 
sentatives, offering  the  empire  to  a candidate  whom  their 
voices  have  raised  to  authority;  but  they  are  the“  Witan,” 

1 Kemble,  vol.  ».  pp.  204-232. 
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the  judges,  whose  wisdom  is  to  satisfy  the  people  that 
their  allegiance  is  demanded  by  their  lawful  sovereign.’ 

4 Though  we  cannot  adopt  the  theory  that  the  Anglo- 
Saxon  empire  was  elective,  we  arrive,  however,  at  the 
conclusion  that  it  was  governed  by  law.  The  Constitu- 
tion required  that  the  right  of  the  sovereign  should  be 
sanctioned  by  a competent  tribunal.’  Thus,  ‘the  in- 
choate title  of  the  sovereign  was  confirmed  by  the 
national  assent,  and  his  claim  was  to  be  recognised  by 
the  legislature.  In  this  sense,’  says  Sir  Francis  Palgrave, 

4 the  king  was  said  to  be  elected  by  the  people.’” 

In  like  manner,  the  extreme  right  of  deposing  their 
sovereign,  wliich  the  law  assigned  to  the  Witan,  was  one 
that  was  obviously  to  be  resorted  to  only  in  cases  of 
emergency,  when  the  conduct  of  the  reigning  monarch 
had  made  him  intolerable  to  the  people.  The  exercise 
of  this  power  by  the  Witan  was  an  event  of  very  rare 
occurrence,  but  examples  are  to  be  found,  both  before 
and  after  the  Norman  Conquest,  of  the  deposition  of 
kings  by  Act  of  Parliament." 

From  this  it  will  be  seen  that  the  powers  of  the  Witena- 
gemot  far  exceeded  those  assigned  by  law  to  modem 
legislative  bodies,  or  exercised,  in  conformity  with  con- 
stitutional practice,  by  the  House  of  Commons  at  the 
present  day.  4 Every  act  of  government  of  any  im- 
portance was  done,  not  by  the  king  alone,  but  by  the 
king  and  his  Witan.’  The  Witan  had  a right  to  share, 
not  merely  in  ordinary  acts  of  legislation,  but  even  in 
matters  of  prerogative  and  administration  which  are  now 
considered  as  exclusively  appertaining  to  the  crown." 
It  might  reasonably  be  anticipated  that  such  a polity 
would  unavoidably  give  rise  to  frequent  collisions  between 
the  king  and  his  parliament,  and  such  undoubtedly  was 
the  case  after  the  Norman  Conquest,  when  the  power  of 


*>  English  Commonwealth,  vol.  i. 
p.  5GS-602 ; Kemlile,  vol.  ii.  p.  214 ; 
reewan,  vol.  i.  p.  117. 


• Kemble,  vol.  ii.  p.  219 ; Freeman, 
vol.  i.  p.  113. 

° Freeman,  vol.  i.  pp.  113,  120. 
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the  sovereign  had  assumed  more  formidable  dimensions, 
at  variance  with  the  ancient  principles  of  English  liberty.1’ 

But  the  Saxon  Witenagemot  appears  to  have  co-operated 
more  harmoniously  with  the  king  than  similar  assemblies 
of  a later  date.  This  may  be  accounted  for  by  the  fact 
that  ‘ it  was  not  a body  external  to  the  king,  but  a body 
of  which  the  king  was  the  head  in  a much  more  direct 
sense  than  he  could  be  said  to  be  the  head  of  a later 
mediaeval  parliament.  The  king  and  his  Witan  acted 
together ; the  king  could  do  nothing  without  the  Witan, 
and  the  Witan  could  do  nothing  without  the  king  ; they 
were  no  external  half  hostile  body,  but  his  own  council 
surrounding  and  advising  him.”1  Under  such  circum- 
stances, it  is  natural  that  this  influential  body  should 
have  been  privileged  to  interpose,  with  authority,  in  the 
conduct  of  public  affairs. 

The  mutual  interdependence  between  the  sovereign  RojaUu- 
and  his  council  at  this  period  of  our  history  must  not  lead  thonty- 
us  to  infer  that  a Saxon  monarch  was  a mere  instrument 
for  carrying  out  the  resolves  of  his  councillors. 

The  king  of  England,  in  those  days,  was  the  acknow- 
ledged head  of  his  people— the  lord  to  whom  all  the 
nobles  of  the  land  owed  fealty  and  service.  He  was  the 
fountain  of  honour,  and  the  dispenser  of  the  national 
wealth.  He  appointed  the  time  and  place  for  meetings 
of  the  Witan,  and  laid  before  them  whatever  matters 
required  their  advice  or  consent,  exercising  over  their 
deliberations  the  influence  which  properly  belonged  to 
his  exalted  station  and  personal  character.  If  weak, 
vacillating,  or  unworthy,  his  powers  would  necessarily 
be  impaired,  and  it  would  be  the  province  of  the  Witan 
to  restrain  him  from  acts  of  misgovernment,  and  to 
demand  security  for  the  due  administration  of  the  royal 
functions.  Strictly  limited  by  law  in  the  exercise  of  his 
prerogatives,  the  personal  authority  of  an  ancient  English 


» Freeman,  vol.  i.  p.  121.  * iWrf.  p.  122. 
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sovereign,  if  at  all  worthy  of  his  position,  was  wcllnigh 
unbounded.' 

power  After  the  triumph  of  the  Norman  arms,  on  October 

^ 16,  1066,  at  the  battle  of  Hastings,  the  crown  of  England 

was  transferred  to  William  the  Conqueror  by  a forced 
election  of  the  English  Witan.8  Daring  the  reign  of  this 
sovereign,  and  of  his  immediate  successors,  the  character 
of  the  monarchy  underwent  a gradual  change,  but  far 
more  through  the  spirit  in  which  the  government  was 
administered  than  by  any  direct  action  of  the  legislature. 
For  William  I.  claimed  to  be  the  lawful  successor  of  the 
Saxon  kiugs.  Inheriting  their  rights,  he  professed  to 
govern  according  to  their  laws.1  But  with  the  new 


r Freeman,  vol.  i.  pp.  123-120, 103; 
Kemble,  vol.  ii.  p.  232 ; Pal  grave,  vol. 
i.  p.  057. 

’ Knight,  Popular  Hist,  of  Eng. 
vol.  i.  p.  185;  Freeman,  voL  i.  p.  103. 
The  form  of  an  election  continued  to 
be  observed,  as  a general  rule,  until 
the  aeceasion  of  Edward  I.,  when  the 
maxim  began  to  be  established,  that 
immediately  on  the  death  of  the 
king,  the  right  of  the  crown  is  vested 
in  his  heir,  who  commences  bis  reign 
from  that  moment  (Allen,  Royal 
Prerogative,  pp.  44—17).  Neverthe- 
less, in  the  ceremonial  observed  at 
the  coronation  of  the  successive 
kings  of  England,  to  that  of  Henry 
VIII.  inclusive,  there  continued  to  be 
used  forms  wherein  the  recognition, 
will,  and  consent  of  the  people  are 
distinctly  asked,  and  the  kings  were 
declared  to  be  ‘elect  and  chosen' 
(Chapters  on  Coronations,  Ixtndon, 
1838,  pp.  99,  103).  But  in  the  reign 
of  Henry  VIII.  Parliament  definitely 
determined  the  succession  of  the 
crown  to  be  in  Edward,  Mary,  and 
Elizabeth  ; and  in  default  of  issue 
from  them,  even  empowered  the  king 
to  bequeath  the  crown  to  whomso- 
ever ho  would,  provided  only  that  his 
choice  should  be  made  known,  ‘ as 
well  to  the  lords  spiritual  and  tem- 
poral, as  to  all  other  his  loving  and 
obedient  subjects,  to  the  intent  that 


their  assent  and  consent  might  ap- 
pear to  concur  therein’  (25  Hen. 
VIII.  c.  22;  28  Hen.  VIII.  c.  7;  35 
Hen.  VIU.  c.  1).  Afterwards,  Queen 
Elizabeth’s  title  to  the  crown  was 
formally  recognised  by  Parliament 
(1  Eliz.  c.  3).  And  upon  her  de- 
cease, without  issue,  Parliament  ac- 
knowledged that  the  English  crown 
‘ did,  by  inherent  birthright  and  law- 
ful and  undoubted  succession,’  de- 
scend to  James  I.,  as  ‘ the  next  and 
sole  heir  of  the  blood-royal  of  this 
realm  ’ (2  James  I.  c.  1).  Upon  the 
abdication  of  James  it,  Parliament 
conferred  the  crown  upon  William 
and  Mary,  and  afterwards  regulated 
the  succession  in  the  Protestant  line 
of  the  descendants  of  James  I.  (1  W. 
and  M.  sess.  2,  c.  2 ; 12  & 13  Will. 
HI.  c.  2.) 

* Freeman,  vol.  i.  pp.  2,  4,  163. 
The  laws  known  as  those  of  Edward 
the  Confessor  were  so  called  because 
they  were  solemnly  ratified  by  him, 
‘as  the  condition  and  price  of  his 
restoration  to  the  throne  of  his  an- 
cestors.' They  were  chiefly  those 
contained  in  tbe  comprehensive  sta- 
tutes which  Canute,  king  of  all 
England,  enacted  at  Winchester,  by 
the  advice  of  his  Witan,  in  the  years 
1017  and  1033.  (Palgravo,  voL  i.  p. 
48.) 
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dynasty  there  came  in  a new  nobility  devoted  to  their 
Norman  lord,  who  gradually  displaced  the  nobles  of  the 
land  in  offices  of  rule,  and  obtained  possession  of  their 
estates.  Thus  the  power  of  the  crown  steadily  increased, 
and  the  authority  of  the  national  councils  was  propor- 
tionably  impaired.  4 The  idea  of  a nation  and  its  chief, 
of  a king  and  liis  councillors,  almost  died  away  ; the  king 
became  half  despot,  half  mere  feudal  lord.  England  was 
never  without  national  assemblies  of  some  kind  or  other ; 
but,  from  the  Conquest  in  the  eleventh  century  till  the 
second  burst  of  freedom  in  the  thirteenth,  they  do  not 
stand  out  in  the  same  distinct  and  palpable  shape  in  which 
they  do  both  in  earlier  and  later  times.’11  Nevertheless,  the 
liberties  of  their  Saxon  forefathers  were  always  fresh  in 
the  recollection  of  successive  generations  of  Englishmen, 
until,  by  slow  degrees  and  after  many  struggles,  they  suc- 
ceeded in  recovering  them — not  indeed  in  their  original 
shape,  but  in  a form  better  adapted  for  the  altered  con- 
dition of  the  commonwealth. 

The  picture  of  the  political  constitution  of  Englaud 
under  her  Saxon  kings,  which  we  have  sketched  from  the 
pages  of  the  learned  writers  who  have  elaborately  inves- 
tigated the  subject,  is  replete  with  interest  and  instruction. 
In  a primitive  state  of  society,  and  amongst  a simple  loyal- 
hearted  people,  such  a form  of  government  was  admirably 
adapted  to  their  wants.  By  it  freedom  was  maintained, 
life  and  property  protected,  and  the  national  welfare 
advanced.  But  it  may  be  doubted  whether  a system 
suited  for  such  a time  would  have  stood  the  test  of 
stormier  days,  or  suliiced  to  give  adequate  protection  to 
the  king  and  to  his  councillors  under  less  favourable 
circumstances.  Difficult  problems  in  the  art  of  govern- 
ment require  the  experience  of  centuries  to  solve  them 
aright.  The  proper  relations  between  the  sovereign  and 
his  immediate  advisers,  the  position  which  both  should 
occupy  towards  the  national  legislature,  the  true  sphere 

“ Freeman,  vnl,  i.  p.  122. 
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and  appropriate  functions  of  Parliament,  are  all  of  them 
questions  of  the  highest  importance  to  the  national  wel- 
fare. And  as  we  proceed  with  our  narrative,  we  shall 
find  every  one  of  these  questions  arising,  and  obtaining, 
in  their  turn,  a suitable  solution.  Unconsciously,  and 
ofttimes  without  apparent  sequence,  the  efforts  of  each 
succeeding  generation  have  been  overruled  to  bring  about 
the  final  issue.  The  vigour  with  which  at  one  period  the 
authority  of  the  crown  has  been  asserted,  and  the  wider 
influence  and  more  independent  action  claimed  for  the 
councils  of  the  crown  at  another,  have  both  alike  con- 
tributed to  the  formation  of  our  present  system.  And, 
happily  for  England,  each  new  development  as  it  arose 
was  a result  of  the  law  of  growth,  and  not  the  effect  of 
revolution,  and  is  clearly  traceable  to  constitutional 
principles  which  existed  in  the  germ  in  the  ancient  Saxon 
polity.T 

From  the  first  introduction  of  monarchical  institutions 
into  Britain,  the  sovereign  has  always  been  surrounded 
by  a select  band  of  confidential  counsellors,  appointed  by 
himself,  to  advise  and  assist  him  in  the  government  of 
the  realm. w It  may  be  confidently  asserted  that  there  is 
no  period  of  our  history  when  the  sovereign  could, 
according  to  the  law  and  constitution,  act  without  advice 
in  the  public  concerns  of  the  kingdom.*  ‘ That  the  in- 
stitution of  the  Crown  of  England  has  always  had  a Privy 
Council  inseparable  from  it,  is  a fact  which  ought  never 
to  be  lost  sight  of.  This  council  has  always  been  bound 
to  advise  the  crown  in  every  branch  and  act  of  its  excu- 
tive  conduct.’*  And  it  is,  in  fact,  the  only  council, 
combining  in  itself  both  deliberative  and  administrative 
functions,  which  is  authoritatively  recognised  by  the  law 


’ See  Macaulay,  History  of  Eng- 
land, vol  i.  p.  25. 

' I’algrave,  vol.  i.  p.  325 ; vol.  ii. 
p.  cccxlviii. 

•Hearn,  Government  of  England, 
p.  18;  Mr.  Adams’s  speech,  Pari. 


Deb.  vol.  xvi.  p.  2****;  Courtenay, 
Life  of  Sir  Win.  Temple,  vol.  ii.  p. 
67. 

T Smith,  Parly.  Remembrancer 
(1802),  p.  3. 


Digitized  by  Googh 


THE  NORMAN  CONQUEST. 


11 


and  constitution  of  England.  The  number  of  members 
composing  this  council  has  varied  at  different  periods, 
according  to  the  king’s  will,  ‘ but  of  ancient  time  there 
were  twelve,  or  thereabouts.’1 

The  particular  designation  of  privy  councillor  belongs 
to  a later  age,  but  the  institution  itself  is  coeval  with  the 
monarchy.  It  is  evident  that  the  Norman  sovereigns,  as 
well  as  their  Anglo-Saxon  predecessors,  were  advised,  in 
the  exercise  of  their  prerogative,  by  a select  council, 
nominated  by  the  king  and  regularly  attendant  upon  him, 
which  was  distinct  from  the  great  council  of  the  nation, 
though  included  in  every  assembly  thereof.11 

At  the  era  of  the  Norman  Conquest  there  appears  to  * »■  1066. 
have  been  three  separate  councils  in  existence : one,  com-  The  king's 
posed  of  nobles,  who  were  assembled  on  special  occasions,  councibi' 
by  special  writs,  and  who,  together  with  the  great  officers 
and  ministers  of  state,  formed  the  magnum  concilium; 
another,  styled  the  commune  concilium,  or  general  par- 
liament of  the  realm.  These  two  councils  were  mainly 
identical  in  their  general  character  and  relations  towards 
the  sovereign.  Their  chief  distinction  seems  to  have 
been  in  the  greater  care  shown  in  summoning  the  mem- 
bers of  the  commune  concilium , to  advise  the  king  in  more 
general  matters,  and  especially  when  grants  of  money  were 
required.  The  third  council  was  known  as  the  concilium 
privatum  assiduum  ordinarium,  or,  more  frequently, 
the  king’s  council.  It  comprised  certain  select  persons 
of  the  nobility  and  great  officers  of  state,  specially 
summoned  thereunto  by  the  king’s  command,  and  sworn, 
and  ‘ with  whom  the  king  usually  adviseth  in  matters  of 
state  and  government.’  This  council — or  probably  a com- 
mittee of  it,  consisting  of  the  judges,  presided  over  by 
the  king,  or  (in  his  absence)  the  chief  justiciary — served 
also  as  the  supreme  court  of  justice,  which,  under  the 
denomination  of  the  curia  regis,  commonly  assembled 


‘ Coke,  Fourth  lust.,  p.  63. 

* Palgrave,  on  the  King’s  Council,  p.  20;  Keiuble,  vol.  ii.  p.  18S. 
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three  times  in  every  year,  wherever  the  king  held  his 
court."  The  king’s  ‘ordinary’  or  ‘continual’  council 
was  equivalent  to  that  which  was  known,  in  later  times, 
as  the  Privy  Council.'  But,  apart  from  the  fact  that  one  was 
temporary  and  occasional,  and  the  other  permanent,  there 
seems  at  first  to  have  been  but  little  difference  between 
this  body  and  the  other  principal  councils.  Leading 
nobles  were  members  of  the  ‘ continual  ’ council,  and  at 
meetings  of  the  great  council  they  naturally  occupied  a 
prominent  place,  either  as  members  or  assistants  of  that 
august  assembly. 

The  permanent  council  under  the  early  Norman  kings 
consisted  of  the  great  officers  of  state — namely,  the  chan- 
cellor, the  great  justiciary,  the  lord  treasurer,  the  lord 
steward,  the  chamberlain,  the  earl  marshal,  the  constable, 
— and  any  other  persons  whom  the  king  chose  to  appoint. 
It  also  included  the  archbishops  of  Canterbury  and  of 
York,  who  claimed  the  right  to  form  part  of  every  royal 
council,  whether  public  or  private.  Besides  these  persons, 
there  were  occasionally  present,  the  comptroller  of  the 
household,  the  chancellor  of  the  exchequer,  the  judges, 
the  king’s  serjeant,  &c.  This  body  was  then  known  as 
the  curia  regis , otherwise  styled  the  aula  regia,  or 
court  of  the  king,  and  its  powers  were  immense  and  un- 
defi  nable.  Its  duty  was  to  assist  the  king  in  the  exercise 
of  his  royal  prerogatives,  and  to  give  its  sanction  to  acts 
done  by  him  in  virtue  of  those  prerogatives — the  mem- 
bers thereby  making  themselves  responsible  for  the  acts 
of  the  king.d  Thus,  it  was  the  executive.  It  acted  also 


1 Hale,  Jurisdiction  of  House  of 
Lords,  pp.  6-0 ; First  Lords’  Report, 

pp.  20-28. 

c Moequcen  says  (pp.  073,  074) 
that  ‘ it  was  b_v  n distribution  of  its 
business  to  subordinate  committees 
that  the  functions  of  the  Privy 
Council,  in  all  ages,  were  performed.’ 
The  legal  committee,  auove  men- 
tioned, afterwards  developed  into  a 
separate  ‘council  learned  in  the  law,’ 


of  which  the  only  remains  left  at  the 
present  day  is  in  the  titular  distinction 
of  Queen's  Counsel,  accorded  to  lead- 
ing members  of  the  legal  profession 
(see  Hearn,  Govt,  of  Eng.  pp.  205- 
207),  while  the  functions  of  this 
body  are  now  fulfilled  by  the  Judicial 
Committee  of  the  l’rivy  Council. 
(See  pout,  p.  025.) 

11  First  Lords’  Report,  p.  21. 
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as  a court  of  law.  It  took  part  in  acts  of  legislation.  In 
fact,  ‘ the  king,  who  was  at  once  the  ruler  and  judge  of 
the  whole  nation,  exercised  the  powers  which  he  pos- 
sessed, either  directly  (and  this  he  did  to  a greater  extent 
than  modern  students  are  apt  to  suppose)  or  indirectly, 
through  the  instrumentality  of  his  great  officers.’  For  in 
considering  ‘ the  interchange  of  advice  between  the  king 
and  his  nobles  ’ during  this  period,  we  must  divest  our- 
selves of  modern  notions  of  constitutional  authority,  and 
understand  that,  ‘according  to  the  ideas  prevailing  in 
the  eleventh  century,  it  was  rather  the  king’s  privilege 
than  his  duty  to  receive  counsel  from  the  great  men  of 
his  kingdom.  Their  recommendations  were  not,  like  the 
advice  of  modern  parliaments  or  ministers,  commands 
veiled  under  a polite  name,  but  in  the  strictest  sense 
counsel ; ’*  nevertheless,  there  were  certain  things  which 
the  king  was  never  able  to  accomplish  by  his  mere 
prerogative.  Thus,  he  could  neither  legislate,  nor  impose 
new  taxes,  without  the  consent  of  his  Parliament.  And 
he  was  bound  to  rule  in  accordance  with  the  laws  of  the 
realm ; and  if  he  broke  those  laws,  his  agents  or  advisers 
were,  from  a very  early  period,  in  some  shape  or  other, 
held  accountable  for  his  misdeeds  to  the  national 
assembly/  Moreover,  it  was  the  right  and  duty  of  the 
king  to  demand  and  receive  advice  from  his  great  council 
under  all  circumstances  of  difficulty  ; a safeguard  which 
the  nation  always  jealously  maintained,  even  though  the 
supreme  will  of  the  monarch  should  be  afterwards 
enforced,  in  accordance  with  his  acknowledged  preroga- 
tive. Always  remembering,  however,  that  the  king  of  a.d.  1250. 
England  was  never  an  absolute  monarch,  but  was  himself 


' The  Privy  Council : the  Arnold 
Prize  Essay,  i860.  By  A.  V.  Dicey, 
B.A.  pp.  3-0. — This  able  essay  pre- 
sents, in  a popular  form,  the  results 
of  the  researches  of  Sir  Harris 
Nicolas,  in  his  learned  prefaces  to  the 
‘ Proceedings  and  Ordinances  of  the 
Privy  Council  of  England,’  from  10 


Kicbard  II.  (1380)  to  33Henrv  VIII. 
(1542).  I have  been  much  indebted 
to  both  these  works  for  my  sketch 
of  the  history  of  the  Privy  Council 
under  prerogative  government. 

' Macaulay,  Ilist.  of  England,  voL 
i.  pp.  20-32. 
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Law 

Coart*. 


subject  to  the  law.  Bracton,  writing  in  the  thirteenth 
century,  says  that  it  is  ‘ the  law  by  which  he  is  made 
king,  . . so  that  if  he  were  without  a bridle,  that  is, 

the  law,  his  great  court  ought  to  put  a bridle  upon  him.’® 
For  though  the  king  is  our  sovereign  lord,  he  does  not 
possess  the  sovereign  authority  of  the  commonwealth, 
which  is  vested,  not  in  the  king  singly,  but  in  the  king, 
lords,  and  commons  jointly. h To  enable  him  to  govern 
his  people  with  wisdom  and  discretion,  the  king  would 
summon  to  his  councils  ‘ the  most  considerable  persons 
in  England,  the  persons  he  most  wanted  to  advise  him,  and 
the  persons  whose  tempers  he  was  most  anxious  to  ascer- 
tain.’* 

In  process  of  time  the  character  of  the  aula  regia 
underwent  considerable  modification.  Each  individual 
officer  of  the  court  had  his  own  particular  duties  assigned 
to  him.  All  business  brought  before  the  court  would 
naturally  be  referred  by  the  king  to  the  functionary 
specially  charged  with  the  same.  Thus,  the  marshal  or 
constable,  assisted  probably  by  other  members  of  the 
court,  attended  to  military  matters  ; the  chamberlain  to 
financial  concerns ; the  chancellor  to  questions  affecting 
the  royal  grants.  Hence  arose,  by  degrees,  the  separate 
institution  of  curia  regis , under  Henry  H. — as  an  off- 
shoot from  the  larger  body — into  a distinct  judicial 
tribunal,  which  is  the  original  of  the  present  Court  of 
Queen’s  Bench,1  and  the  subsequent  development,  at  a 
later  period,  of  other  courts  of  law  and  equity. 

The  first  establishment  of  the  law-courts,  as  distinct 
tribunals,  took  place,  however,  in  the  reign  of  King  John. 
But  it  is  worthy  of  notice  that,  notwithstanding  the  forma- 
tion of  separate  courts  for  the  administration  of  justice, 


* Quoted  by  Forster,  Debates  on 
Grand  Remonstrance,  p.  28.  And 
sec  ante,  vol.  i.  p.  108. 

11  Allen,  Royal  Prerogalivc,  p.  159 ; 
First  Lords'  Report,  p.  22. 

1 Bngehot,  Eng.  Const.  Fortnightly 


Review,  Jan.  7,  1807,  p.  80. 

i Chron.  of  Reigns  of  Hen.  II.  and 
Richard  I.  edited  by  Stubbs,  vol.  ii. 
pp.  lxxi.-lxxx,;  nnd  see  Ileam,  Govt, 
of  Eng.  pp.  206-271. 
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the  king’s  council  continued  to  exercise  judicial  authority. 

To  be  the  source  and  dispenser  of  justice,  and  to  supply 
the  defects  and  moderate  the  judgments  of  inferior  courts, 
is  an  ancient  prerogative  of  the  crown.k  This  preroga- 
tive was  ordinarily  exercised  through  judges,  in  accord- 
ance with  established  precedent ; but  it  was  still  regarded 
as  within  the  power  of  the  king  to  try  suits,  either  by  his 
own  authority,  or  through  the  officers  of  his  council.1 

With  the  accession  of  Edward  I.  still  more  important  1272. 
changes  commenced.  The  contemporaries  of  the  Con- 
queror and  his  immediate  descendants  had  been  accus- 
tomed to  the  exercise  of  justice  by  the  king  and  his  great 
officers,  after  a rude  and  informal  fashion.  Meanwhile, 
the  ordinary  councils  of  King  John  and  of  Henry  HI. 
were  largely  influenced  by  the  growing  power  of  the 
barons,  which  operated  as  a restraint  upon  the  arbitrary 
power  of  the  sovereign.  But  when  Edward  I.  assumed 
the  throne,  a better  understanding  began  to  prevail  be- 
tween the  monarch  and  his  advisers. m The  rise  of  the 
law-courts  out  of  the  curia  regis  begat,  in  the  people 
generally,  a desire  for  more  orderly  government.  Those 
who  contrasted  the  regular  administration  of  justice  with 
the  irresponsible  and  uncertain  procedure  before  the  king’s 
council,  longed  for  something  more  in  accordance  with 
their  ancient  Saxon  liberties.0  For  the  functions  of  the  or-  ordinary 
dinary  council  at  this  time  seem  to  have  been  coexten-  council- 
sive  with  the  functions  of  the  crown.  Its  consent  appears 
to  have  been  deemed  necessary  to  every  important  act  of 
the  king  in  the  exercise  of  his  legislative  as  well  as  of  his 
executive  powers.  It 1 was  evidently  then  coasidered  as 
a very  important  part  of  the  government,  responsible  to 
the  king  and  the  country  for  the  acts  done  under  its 
sanction ; and  the  people  often  took  great  interest  in  its 


k See  Palgrave,  Eng.  Common-  " Palgrave,  King’s  Council,  p.  19. 
wealth,  vol.  l.  p.  28S.  " Dicey,  p.  11. 

1 Dicey,  p.  8. 
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proper  formation,  of  which  there  are  striking  instances  in 
the  reigns  of  Henry  HI.  and  Edward  II.’0 

Contemporaneously  with  these  events,  the  ‘ great 
council  ’ was  steadily  undergoing  transformation,  and 
assuming  definite  shape  as  a legislative  body,  with  ac- 
knowledged rights  and  privileges.  Formerly,  as  we  have 
seen,  the  great  council  did  not  differ  very  materially  from 
the  smaller  and  more  confidential  assembly.  The  func- 
tions of  both  were  chiefly  administrative.  The  councils 
of  William  I.  and  his  immediate  successors,  so  far  as  ex- 
isting records  shew,  were  principally  occupied  with  mat- 
ters of  executive  government — such  as  the  grant  of  local 
charters,  and  the  settlement  of  titles  to  land.p  The  king 
could  do  nearly  everything  in  his  ‘ ordinary  council  ’ that 
was  lawful  for  the  great  council  to  effect,  except  impose 
taxes.  William  the  Conqueror,  in  ascending  the  throne 
of  England,  had  expressly  renounced  all  right  to  tax  the 
nation  without  the  consent  of  the  commune  concilium 
regni ; and  had  promised  to  govern  by  the  old  laws, 
except  as  they  might  be  altered  expressly  for  the  general 
good.11  It  is  true  that  he  had  not  been  faithful  to  his 
word.  But  every  formal  concession  on  the  part  of  the 
crown  contributed  somewhat  to  the  growth  and  establish- 
ment of  the  great  national  council  upon  a firmer  basis. 
And  the  continual  and  ever-increasing  necessities  of  the 
state  compelled  the  Norman  sovereigns  to  yield,  however 
reluctantly,  new  charters,  with  extended  privileges,  to 
their  powerful  but  insubordinate  nobility.  Thus  the  law- 
less barons  won  for  a down-trodden  and  spiritless  people 
precious  franchises,  that  in  due  time  should  elevate  the 
national  character,  and  ‘ so  balance  the  forces  existing  in 
the  state  as  to  give  to  each  its  opportunity  of  legitimate 
development.’ r 

“First  Lords'  Report,  p.  451;  'Professor  Stubbs's  Preface  to  tho 
lleam,  Govt,  of  Eng.  p.  273.  Chronicle  of  Benedict  of  Peter- 

r Cox,  Antient  Parly.  Elections,  borough  (Rolls  Chronicles,  published 
p.  01.  in  ISO”),  vol.  ii.  p.  xxxvii. 

’ Taylor,  Book  of  Rights,  p.  0. 
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The  sagacious  policy  of  Henry  II.,  during  his  long  and 
eventful  reign,  did  much  to  prepare  the  way  for  these 
changes  in  the  framework  of  English  government.  Though 
bent  upon  consolidating  the  kingly  power,  Henry  H.,  when 
not  absent  from  the  realm,  took  frequent  occasion  to  con- 
vene the  old  national  assembly,  and  to  ask  the  counsel  of 
his  constitutional  advisers  upon  every  possible  subject.  In 
fact,  many  matters  were  freely  discussed  at  these  councils 
which  would  be  deemed  unsuitable  for  the  consideration 
of  Parliament  at  the  present  day.  But  the  advice  sought 
for  and  received,  in  conformity  with  ancient  usage,  did 
not  debar  the  sovereign  from  the  right  to  act  as  his  own 
judgment  might  dictate  upon  the  particular  question.  * 

From  the  grant  of  Magna  Charta  by  King  John,  con- 
firmed and  supplemented  by  similar  concessions  obtained 
from  later  monarchs,  may  be  dated  the  rise  of  our  repre- 
sentative system,'  the  recognition  of  the  House  of  Com- 
mons as  a separate  estate  of  the  realm,  and  the  establish- 
ment upon  a sure  foundation  of  our  national  liberties. 

The  precise  period  when  the  representative  system  of 
England  originated,  and  the  circumstances  that  gave  it 
birth,  are  points  which,  notwithstanding  the  laborious 
investigations  of  constitutional  writers,  are  still  involved 
in  great  obscurity.  The  learned  authors  of  the  Report  of 
the  Lords’  Committee,  however,  arrived  at  the  following 
conclusions  upon  this  subject.  They  are  of  opinion 
that  from  the  Conquest  until  the  reign  of  John,  prelates, 
earls,  and  barons  generally  formed,  under  the  king,  the 
legislative  power  of  the  realm,  for  all  purposes  except  the 
imposition  of  taxes ; although  the  advice  of  an  inferior 
class  in  the  community,  or  of  particular  individuals  not 
of  the  privileged  orders,  would  be  occasionally  asked 


• Prof.  Stubbs's  Pref.  to  the  Chron.  ' For  interesting  particulars  of  the 
of  Benedict  of  Peterborough  (Holla  origin  and  early  history  of  Po- 
Cliron.  1807)  vol.  ii.  pp.  cx.-cxix. — litical  Representation,  see  Hearn, 
This  learned  preface  gives  an  admir-  Govt  of  Eng.  ch.  xvii.;  and  Forster, 
able  account  of  the  constitutional  Grand  ltemonstrance,  pp.  31-41. 
history  of  the  period. 

VOL.  II.  C 


A.n.  1165- 
1180. 


The  king 
and  his 
council. 


June  15, 
1215. 

Rise  of 
our  repre- 
sentative 
system. 
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origin  of  by  the  king,  under  exceptional  circumstances,  as  for  the 
tation.en'  purpose  of  giving  validity  to  the  grant  of  an  extraordi- 
nary aid  to  the  crown.  But  it  cannot  be  shown  that, 
at  this  time,  any  commoners,  elected  by  the  people,  or 
otherwise,  were  called  to  the  great  councils,  or  Parlia- 
ments, as  members  thereof.”  That  the  great  council  of 
the  realm  summoned  by  John,  as  appears  from  the  Great 
Charter,  included  certain  persons  who  were  summoned 
thereto  by  virtue  of  their  holding  lands  in  chief  of  the 
crown.  That  some  of  these  individuals  gave  their  per- 
sonal attendance,  others  possibly  appeared  by  representa- 
tion, inasmuch  as  the  lesser  barons,  being  under  no  peculiar 
obligation  of  personal  attendance,  would  naturally  incline 
to  select  certain  of  their  richest  and  most  influential 
brethren  to  represent  them.  That  during  the  reign  of 
Henry  III.,  important  changes  probably  took  place  in  the 
constitution  of  the  great  council,  and  most  likely,  as  the 
result  of  circumstances,  without  the  intervention  of  any 
express  law  on  the  subject.  That  in  the  49th  year 
of  Henry  III.,  through  the  instrumentality  of  Simon  de 
a.d.  1265.  Montfort,  Earl  of  Leicester,  a great  council  was  convened, 
which  consisted  not  only  of  persons  who  were  summoned 
personally,  by  special  writ,  according  to  the  charter  of 
John,  but  of  persons  who  were  required  to  attend,  not 
merely  by  general  summons,  according  to  the  same  char- 
ter, but  in  consequence  of  writs  directed  to  the  sheriffs  of 
certain  counties,  and  to  certain  cities  and  boroughs,  com- 
manding the  recipients  to  cause  ‘ knights,  citizens,  and 
burgesses  ’ to  be  chosen  as  representatives  of  such  coun- 
ties, cities,  and  boroughs  respectively,  who  should  attend 
the  king’s  council,  together  with  those  who  had  been 
personally  summoned  thereto/  That  the  first  clear  evi- 

" See  Parry's  Parlts.  Introd.  pp.  fofc  thnt  time,  indeed,  there  had 
xii-xvi.  Cox,  Antient  Parly.  Elec-  been  held  many  great  councils  of  the 
tions,  pp.  04-70.  nation,  but  none,  so  far  as  extant 

" Historians  and  antiquarians  are  records  show,  in  which  the  counties 
agreed  in  referring  to  the  year  12(15,  and  boroughs  of  England  wererepre- 
the  earliest  Parliament  of  lords,  sented  together.  (Cox,  Antient  Parly, 
knights,  citizens,  and  burgesses.  Be-  Elections,  p.  GO.) 
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dence  remaining  of  any  subsequent  convention  of  a legis- 
lative assembly,  under  similar  circumstances,  was  in 
respect  to  the  Parliament  summoned  in  the  23rd  year 
of  Edward  I. ; while  the  constitution  of  the  intervening 
assemblies  is  wrapped  in  uncertainty.  That  from  thence 
until  the  15th  year  of  Edward  II.,  the  legislative  assemblies 
of  England  appear  to  have  been  generally,  but  not  invari- 
ably, composed  nearly  in  the  manner  in  which  the  assembly 
in  the  23rd  of  Edward  I.  was  constituted.  That  the  decla- 
ratory statute  of  the  15  th  of  Edward  II.  gave  the  sanction 
of  Parliament  to  the  constitution  of  the  legislature  as  it 
then  stood,  under  which  the  legislative  power  was  de- 
clared to  be  in  the  king,  ‘ by  the  assent  of  the  prelates, 
earls  and  barons,  and  commonalty  of  the  realm,  accord- 
ing as  it  had  been  heretofore  accustomed.’  And  that, 
after  this  period,  the  constitution  of  the  legislative  assem- 
blies of  England  had  nearly  approached  the  form  which 
it  now  presents." 

Whilst  the  appropriate  functions  of  the  several  orders 
and  estates  of  the  realm  were  thus  being  gradually  de- 
veloped and  matured,  the  divers  elements  of  which  the 
nation  itself  was  composed  were  uniting  together.  In 
the  reign  of  Edward  I.,  the  protracted  struggle  between 
Englishmen,  of  whatever  race  descended,  and  the 
foreigners  who  had  devoured  their  substance  and  over- 
thrown their  liberties,  came  to  an  end.  By  the  efforts  of 
this  prudent  monarch,  the  English  and  the  Normans  were 
joined  together  in  a common  bond  of  mutual  helpfulness, 
ancient  freedom  was  revived,  and  the  national  institutions 
began  to  assume  ‘ those  constitutional  forms  which,  with 
mere  changes  of  detail,  they  have  preserved  uninterrup- 
tedly ever  since.’1 

It  was  during  the  reign  of  Edward  I.  that  the  barons. 


'First  Lords’  Report,  pp.  164,  85  and  96. 

254,  889-891,  473.  And  see  May,  * Freeman,  vol.  i.  pp.  6,  122 ; and 
Pari.  Prac.  led.  1859),  pp.  19-23.  see  Knight,  Pop.  Ilist.  of  Eng.  vol. 
Uox,  Ant.  Pari.  Elections,  pp.  68-  i.  p.  386. 
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who  had  hitherto  monopolised  the  ear  of  the  sovereign, 
and  controlled  his  policy,  became  conscious  of  the  exist- 
ence of  a new  power  which  it  was  needful  for  them  to 
conciliate.  The  citizens  and  burgesses,  who  had  accumu- 
lated wealth  by  honest  industry,  and  who  were  able  and 
willing  to  contribute  to  the  necessities  of  the  state,  were 
altogether  excluded  from  the  national  councils.  Whether 
or  not  this  was  esteemed  a grievance,  at  this  period,  it  is 
hard  to  conjecture  : this  much  at  any  rate  is  certain,  that 
they  stoutly  objected  to  pay  any  taxes  that  were  levied 
upon  them  without  their  consent.  In  1297,  after  a 
fruitless  endeavour,  on  the  part  of  the  king,  to  exact  the 
levy  of  a rate  on  the  ‘ communaute  ’ of  the  kingdom, 
which  they  had  not  agreed  to  pay,  several  of  the  princi- 
pal peers  interposed  on  their  behalf,  and  obtained  a gua- 
rantee from  the  king  that  no  such  illegal  taxation  should 
be  again  attempted.  Shortly  afterwards,  the  king  con- 
vened a parliament,  wherein  this  fundamental  principle 
of  English  liberty  was  solemnly  ratified,  by  the  statute 
De  Tallagio  non  concedendo,  which  provides  that  ‘ no  tal- 
liage  or  aid  shall  by  us  or  our  heirs  be  imposed  or  levied 
in  our  kingdom  without  the  will  and  assent  of  the  arch- 
bishops, bishops,  barons,  milites,  burgesses,  and  the  other 
freemen  of  our  realm.’7 

Once  they  obtained  an  entrance  into  the  great  council, 
the  lesser  orders  speedily  began  to  acquire  influence  and 
authority.  The  growth  of  the  power  of  the  commons  is 
distinctly  traceable  in  the  records  of  the  legislative  assem- 
bly under  Edward  II.  In  the  preceding  reign,  in  con- 
formity with  the  usages  of  an  earlier  period,  the  functions 
of  the  commons  were  limited  to  a declaration  of  the  ex- 
tent of  the  grants  which  they  were  empowered  by  their 
constituents  to  offer  to  the  crown.  But  in  the  time  of 
Edward  II.  the  right  of  the  commons  to  a share  in  the 


J Cox,  Ant.  Farl.  Elections,  pp.  71,  77-79 ; and  sec  ante,  vol.  L p.  4£8. 
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making  of  laws  was  formally  acknowledged ; and  by  the  Rising 
latter  part  of  the  reign  of  Edward  III.,  the  power  of  the 
commons  had  so  greatly  increased  that  we  find  them  “°n». 
strenuously  resisting  attempts  to  impose  inordinate  taxa- 
tion, and  boldly  remonstrating  with  the  king  upon  his 
choice  of  unworthy  advisers.*  . 

About  this  period,  there  was  a further  development 
of  the  power  of  the  commons,  in  relation  to  the  mode  of 
granting  aids  and  supplies  to  the  crown.  In  the  reigns 
of  Edward  I.,  II.,  and  III.,  it  had  been  customary  for 
the  lords,  the  clergy  and  the  commons,  severally  and 
separately,  to  determine  the  proportion  of  their  respective 
grants,  on  the  principle  that  they  each  represented  dis- 
tinct and  independent  portions  of  the  community.* 
Nevertheless,  it  was  obviously  desirable  that  there  should 
be  a mutual  understanding  between  the  several  estates 
on  this  subject,  as  neither  would  choose  to  be  subjected 
to  a higher  rate  than  the  other.  It  was  also  expedient 
that  this  agreement  should  be  arrived  at  before  any  com- 
munication upon  the  matter  of  supply  was  made  by  the 
commons  to  the  crown.  This  gave  rise  to  the  practice 
of  conferences  between  committees  of  the  lords  and  com- 
mons preliminary  to  the  grant  of  supply,  upon  which 
occasions  each  estate  counted  it  an  advantage  to  obtain  a 
knowledge  of  the  intentions  of  the  other  before  disclosing 
their  own.6 

In  the  ninth  year  of  Henry  IV.  the  commons  com-  a.d.  H07. 
plained  to  the  king  of  the  lords,  for  having  made  known 


■ Cox,  Ant.  Pari.  Elections,  pp.  84, 
93. 

* Ilatsell,  Prec.  vol.  iii.  p.  95. — The 
three  estates  of  the  realm  (viz. 
the  lords  spiritual,  the  lords  temporal, 
and  the  commons  : see  ante,  vol.  i.  p. 
240),  originally  sat  together  in  one 
chamber.  Wnen  they  first  began  to 
sit  apart  is  uncertain.  No  doubt 
they  often  deliberated  separately,  and 


gave  separate  advice  to  tho  king, 
long  before  a formal  separation  took 
place.  (See  Hearn,  Govt,  of  Eng.  pp. 
394-407).  Their  division  into  two 
houses  must  have  been  accomplished 
at  any  rate  not  later  than  the  17th 
year  of  Edw.  III.  (May,  Pari.  Prac. 
pp  23-26.) 

h Cox,  Ant.  Pari.  Elec.  p.  98.  ParL 
Hist.  vol.  i.  pp.  110,  MO,  103-171. 
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a.d.  1327. 

Functions 
of  Parlia- 
ment. 


to  his  majesty  certain  particulars  in  regard  to  a proposed 
subsidy  before  it  had  been  finally  agreed  upon  by  both 
houses,  a proceeding  which  they  affirmed  to  be  ‘ in  preju- 
dice and  derogation  of  their  liberties.’  The  protest  was 
successful.  The  king,  with  the  assent  of  the  lords,  made 
an  ordinance  declaring  that  ‘ the  lords  on  their  part,  and 
the  commons  on  their  part,  shall  not  make  any  report  to 
the  king  of  any  grant  by  the  commons  granted,  and  by 
the  lords  assented  to,  nor  of  the  communications  of  the 
said  grant,  before  the  lords  and  commons  be  of  one  assent 
and  accord ; and  then  in  manner  and  form  as  has  been 
accustomed,  that  is,  by  the  mouth  of  the  speaker  of  the 
commons.’  This  was  another  triumph  on  behalf  of  the 
commons,  which  tended  to  aggrandise  their  authority, 
especially  with  reference  to  the  grant  of  public  money.* 
Up  to  the  time  of  Edward  III.,  it  is  not  easy  to  define 
wherein  the  functions  of  the  national  assembly  differed 
from  those  which  appertained  to  the  king’s  particular 
council.  The  judgments  of  the  ordinary  council  would 
undoubtedly  derive  additional  weight  and  solemnity  from 
being  delivered  in  parliament ; and  the  king  himself  was 
probably  more  ready  to  receive  petitions  for  redress  of 
grievances  when  surrounded  by  all  his  councillors.  The 
chief  point  of  difference,  however,  appears  to  have  been, 
that  after  the  commons  were  incorporated  into  the  na- 
tional assembly,  a considerable  time  elapsed  before  they 
were  permitted  to  take  part  in  any  act  or  proceeding 
which  bore  a judicial  character.  But  in  the  reign  of 
Edward  III.  there  are  instances  wherein  the  commons 
attempted  to  participate  in  the  exercise  of  remedial  jus- 
tice ; and  before  the  decease  of  that  monarch,  we  find  all 
the  governmental  institutions  of  England  — namely,  a 
king’s  council,  a parliament  of  two  chambers  (into  which 
the  ancient  great  baronial  council  had  become  gradually 


• Cox,  Antient  Pari.  Elections,  p.  100. 
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merged ),d  and  courts  of  law — in  distinct  shape  and  har- 
monious exercise." 

The  reign  of  Edward  III.  was,  in  fact,  a great  consti- 
tutional epoch.  Independently  of  the  organic  changes  in 
the  composition  of  Parliament  which  characterised  that 
century,  it  was  also  remarkable  for  the  frequent  holdings 
of  the  great  national  assembly,  and  for  the  passing  of  a 
law  which  rendered  it  imperative  upon  the  king  to  meet 
his  parliament  ‘ every  year  once,  and  more  often  if  need 
be.,f  As  a rule,  under  the  Plantagenet  sovereigns,  the 
parliaments  were  newly  elected  every  time  they  were 
convened,  and  not  kept  alive  from  year  to  year  by  proro- 
gations.* 

King  Edward’s  legislative  assemblies,  moreover,  were 
vigilant  asserters  of  popular  rights.  They  obtained  from 
their  sovereign  repeated  confirmations  of  the  Great  Char- 
ter, and  succeeded  in  establishing  three  essential  principles 
of  government — namely,  the  illegality  of  raising  money 
without  consent  of  Parliament ; the  necessity  that  both 
houses  should  concur  in  any  alteration  of  the  law ; and 
the  right  of  the  commons  to  enquire  into  abuses,  and  im- 
peach the  councillors  of  the  crown  for  acts  of  corruption.11 

From  the  latter  part  of  the  reign  of  Edward  I.  until  the 
early  part  of  the  reign  of  Henry  VHL,  being  a period  of 
213  years,  it  was  customary  for  the  monarchs  of  England 


4 The  ‘ groat  councils ' continued 
for  a time  to  be  occasionally  convened 
even  after  their  most  important  func- 
tions had  devolved  upon  Parliament 
‘ Some  hundreds  of  years  afterwards,’ 
in  104O,ChariesI.soughttofind  asub- 
stitute  for  the  Parliament,  with  which 
he  had  hopelessly  quarrelled,  by  revi- 
ving the  long-disused  baronial  1 coun- 
cil.'Buttheendeavourto  resuscitate  an 
obsolete  tribunal  served  only  to  widen 
the  breach  between  the  king  and  his 
people,  and  to  precipitate  his  down- 
fall. (See  Dicey,  p.  13  ; Knight, 
Pop.  Hist,  of  Eng.  vol.  iii.  p.  438 ; 
Hearn,  Govt,  of  Eng.  pp.  407,  401.) 


* Palgrave,  King’s  Council,  pp.  22, 
64.  Dicey,  p.  13.  First  Lords’  Re- 
port, p.  100. 

' 4 Edw.  III.  c.  14,  confirmed  by 
36  Edw.  III.  c.  10. 

* Smith,  Pari.  Rememb.  (1866),  p. 
7. — The  prorogation  and  reassembling 
of  the  same  Parliament  appears  to 
have  first  occurred  in  the  reign  of 
Henry  VL  But  it  was  not  until  the 
accession  of  Henry  VIII.  that  it  be- 
came an  habitual  practice.  (Parry, 
Parlte.  pp.  lvii.-lix.) 

b Taylor,  Book  of  Rights,  pp.  07, 
68.  Cox,  Inst.  Eng.  Govt  p.  220. 
Pari.  Hist.  vol.  i.  p.  141. 
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Frequent 
mootings 
of  Pnrlia 
meut. 


The  Privy 
Council 
in  Parlia- 
ment. 


to  consult  frequently  with  the  great  council  of  the  nation. 
A year  would  seldom  elapse  without  a parliament  being 
convened,  and  sometimes  two  or  three  meetings  would 
take  place  within  twelve  months.  It  has  been  ascertained 
that,  in  the  interval  above  mentioned,  upwards  of  two 
hundred  separate  parliaments  were  assembled.  They 
usually  sat  for  a period  varying  from  four  to  thirty  days ; 
but,  occasionally,  the  sessions  would  be  protracted  for 
several  months.1 

And  here  we  may  notice,  that  it  had  long  been  cus- 
tomary for  the  king’s  councillors,  as  confidential  servants 
of  the  crown,  to  be  present  at  every  meeting  of  the 
‘ Magnum  Concilium,’  or  High  Court  of  Parliament  The 
select  or  (as  it  was  afterwards  designated)  * Privy  Council  ’ 
were  uniformly  required  by  the  sovereign  to  assist  at  the 
deliberations  of  the  great  council.  But  it  should  be  borne 
in  mind  that  the  Court  of  Parliament  of  this  age  really 
signified  the  House  of  Lords,  and  that,  in  a judicial  sense, 
the  terms  were  and  still  are  synonymous.1  It  was  con- 
tended by  Sir  Matthew  Hale  that,  in  very  ancient  times, 
before  the  reign  of  Edward  I.,  and  perhaps  down  to  the 
middle  of  the  reign  of  Edward  III.  (by  -which  period,  at 
any  rate,  the  Lords  and  Commons  had  regularly  formed 
themselves  into  separate  legislative  chambers),  the  Privy 
Council  had  an  essential  right  not  merely  to  advise,  but 
also  to  vote,  in  the  judicial  determinations  of  Parliament.11 
Becent  authorities,  however,  are  of  opinion  that  this  is 
erroneous.  The  privy  councillors  undoubtedly  formed 
part  of  the  great  council,  or  Court  of  Parliament,  but  it 
is  most  probable  that  they  merely  ‘ gave  reasons,’  without 
voting — as  is  still  done  by  the  assistants  in  the  House  of 
Lords,  when  required.  It  is  evident,  at  any  rate,  that 
about  the  time  of  Edward  III.  those  who  sat  in  Parliament 
by  virtue  of  their  office  as  king’s  councillors,  began  to  be 


'Parry,  Parlta.  of  England,  pp.  Privy  Council,  pp.  C71, 080. 

]v.-lii.  k Hale,  Juriwict  llouee  of  Lords, 

) Macqueen,  Practice  of  Lords  and  p.  86. 
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regarded  in  the  light  of  assistants  or  advisers  merely,  whilst 
the  authoritative  and  judiciary  power  was  exercised  by  the 
House  itself.1  And  Sir  Matthew  Hale  admits  that,  though 
* they  were  assistants  of  such  a nature,  quality,  and  weight, 
that  their  advice  guided  matters  judicial  and  judicial  pro- 
ceedings in  the  Lords’  House,’  yet  ‘ they  had  no  voice  in 
passing  of  laws,’  but  only  ‘spake  their  judgments  and 
gave  their  reasons  ’ in  matters  of  judicial  concern."1  The 
Commons,  meanwhile,  having  secured  their  own  position 
as  an  integral  part  of  Parliament,  and  having  acquired  the 
right  of  impeachment,  laboured  to  prevent  the  council 
from  exercising  any  extraordinary  jurisdiction,  or  powers 
not  distinctly  warranted  by  law,  when  acting  indepen- 
dently of  Parliament.  This  point  they  also  gained." 

In  process  of  time,  the  connexion  which  anciently  sub- 
sisted between  the  Privy  Council  and  the  Court  of  Parlia- 
ment, i.e.  the  House  of  Lords  in  their  judicial  capacity, 
came  to  be  dissolved — though  not  without  leaving  traces 
in  existing  usage  of  the  old  relations — and  the  Privy 
Council  gradually  assumed  a separate  and  independent 
jurisdiction  of  its  own.  This  change  took  place  under 
Richard  H.,  when  the  council  was  entirely  separated  from 
Parliament,  and  began  to  fulfil  its  appropriate  functions 
as  a distinct  tribunal.  With  the  sanction  of  Parliament 
its  separate  duties  were  defined,  and  thenceforward  its 
authority  was  acknowledged  without  any  further  opposi- 
tion, save  only  when  it  attempted  to  interfere  in  matters 
beyond  its  jurisdiction.0  The  council  continued  to  gain 
strength  and  influence  until  it  attained  the  climax  of  its 
powers  under  the  Tudor  princes,  whose  policy  was  to  in- 
crease the  authority  of  the  Privy  Council,  and  to  govern  as 
much  as  possible  without  the  aid  of  Parliaments.  A notable 
instance  of  this  is  afforded  in  the  reign  of  Henry  VIIL, 


’ Mnequeen,  p.  C74.  Palgrave,  " Palgrave,  King's  Council,  pp.  09, 

King’s  Council,  p.  04.  82. 

m Hale,  Lords'  Jurisdiction,  p.  0 Ibid.  pp.  78,  80,  84,  07.  And  see 

71.  pout,  p.  29. 
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between 
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and  his 
ministers. 


A.D.  1316. 


■which  lasted  for  nearly  forty  years,  during  which  period 
Parliament  did  not  sit  in  all  for  more  than  three  years 
and  a half ; and  during  the  first  twenty  years,  the  dura- 
tion of  all  its  sessions  put  together  was  less  than  a twelve- 
month.,> 

It  will  not  fail  to  be  observed  that  the  presence,  from 
the  very  first,  of  the  members  of  the  king’s  Privy 
Council  in  the  great  council  or  Court  of  Parliament  was 
a foreshadowing  of  the  more  intimate  relations  which 
were  afterwards  established  between  the  ministers  of  the 
crown  and  the  legislature  under  parliamentary  govern- 
ment. 

In  the  gradual  development  of  free  institutions  which 
so  happily  distinguishes  the  reigns  of  our  English  mo- 
narchs  from  the  accession  of  Henry  in.,  a remarkable 
incident  is  recorded,  of  the  time  of  Edward  H.,  which 
manifests  a decided  recognition  in  that  early  period,  of 
constitutional  relations  between  the  sovereign,  his  minis- 
ters, and  parliament.  In  1316,  the  Earl  of  Lancaster, 
who  had  heretofore  been  a prominent  leader  of  a power- 
ful confederacy  of  discontented  barons,  was  himself 
invited  by  the  king  to  become  president  of  his  council. 
The  earl  agreed  to  accept  office  on  certain  conditions, 
which  being  complied  with  by  the  king,  he  was  duly  in- 
stalled in  open  Parliament ; and  his  oath,  or  protestation, 
which  embodied  the  stipulations  which  he  had  made, 
was  ordered  to  be  entered  upon  the  rolls  of  Parliament. 
After  reciting  the  terms  of  the  appointment,  it  proceeds  as 
follows : ‘ So  as  at  any  time,  if  the  king  shall  not  do  ac- 
cording to  his  directions,  and  those  of  his  council,  concern- 
ing the  matters  of  his  court  and  kingdom,  after  such  things 
have  been  shown  him, — and  that  he  will  not  be  directed 
by  the  council  of  him,  and  others — the  earl,  without  evil 
will,  challenge,  or  discontent,  may  be  discharged  from 
the  council,’  and  that  ‘ the  business  of  the  realm  ’ shall 


r Macqueen,  pp.  876,  680. 
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not  be  done  without  the  assent  of  the  members  of  the 
council ; and  if  the  council  ‘ shall  advise  the  king,  or  do 
other  thing  which  shall  not  be  for  the  profit  of  him  and 
his  realm,  then,  at  the  next  Parliament,  by  the  advice  of. 
the  king  and  his  friends,  they  shall  be  removed.’  The 
entry  on  the  roll  concludes  with  these  emphatic  words, 
which  show  that  the  order  in  the  present  case  was  the 
general  and  acknowledged  rule  under  similar  circum- 
stances : ‘ And  so  it  shall  be,  from  Parliament  to  Parlia- 
ment, as  to  them  and  every  of  them,  according  to  the 
faults  found  in  them."’ 

Nearly  one  hundred  years  later,  in  the  reign  of  Henry  a.d.  uos. 
IV.,  we  meet  with  a similar  instance  of  the  acknowledg- 
ment of  the  right  of  a minister  of  state  to  relinquish  his 
office,  without  offence  to  the  king,  when  he  found  himself 
unable  to  continue  to  discharge  the  same  to  the  public 
welfare.  It  is  thus  noted  by  Sir  Harris  Nicolas  : ‘ In  May 
1406,  the  king  having  taken  into  his  consideration  the 
numerous  claims  upon  his  time  and  attention,  in  the 
affairs  of  the  kingdom,  appointed  three  bishops,  six  tem- 
poral peers,  the  chancellor,  the  treasurer,  the  keeper  of 
the  privy  seal,  the  steward  and  chamberlain  of  his  house- 
hold, and  three  other  persons,  members  of  his  Privy 
Council,  and  commanded  them  to  exert  themselves  as 
much  as  possible  in  promoting  the  welfare,  and  in  main- 
taining tlie  laws  and  statutes,  of  the  realm.  The  king  then 
directed  that  all  Bills  indorsed  by  the  chamberlain,  and 
letters  under  the  signet  addressed  to  the  chancellor,  trea- 
surer, and  keeper  of  the  privy  seal,  should  thenceforward 
be  indorsed  by,  or  be  written  with  the  advice  of,  the 
council.’  None  of  the  officers  aforesaid,  or  any  others, 
were  4 to  grant  any  charters  of  pardon,  or  collations  to 
benefices,  except  with  the  advice  of  the  council ; and  for 
the  greater  security  and  independence  of  its  members,  the 
important  condition  was  added,  that  they  might  resign 


« Pari.  Hist  vol.  i.  p.  64.  Furry,  Parliaments  of  England,  p.  80. 
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whenever  they  found  themselves  unable  to  perform  their 
duties  with  advantage  to  the  king’s  service,  without  their 
retirement  exciting  his  displeasure.’ r 
a.d.  1376.  But  meanwhile  Parliament  had  begun  to  direct  its  at- 
KingB  tention  to  the  character  and  composition  of  the  king’s 
council.  In  the  last  year  of  the  reign  of  Edward  III., 
by  Parlia-  the  commons  undertook  to  represent  to  the  king,  that  it 
would  be  for  his  advantage,  and  that  of  the  whole  realm, 
if  he  would  increase  his  council  with  ten  or  twelve  ‘ lords, 
prelates,  and  others,  who  should  be  continually  near  the 
king ; so  as  no  great  business  might  pass  without  the 
advice  and  assent  of  six,  or  four  of  them,  at  least,  as  the 
case  required.’  His  majesty  acceded  to  this  request,  with 
a proviso  that  the  chancellor,  treasurer,  and  privy  seal 
might  execute  their  offices  without  the  presence  of  any 
of  the  said  councillors.  The  commons  then  made  further 
protestation  of  their  willingness  to  aid  the  king  to  the 
utmost  of  their  power ; but  pointed  to  the  fact  that,  ‘ for 
the  particular  profit  and  advantage  of  some  private  persons 
about  the  king,  and  their  confederates,  the  realm  was 
much  impoverished.’  They  then  proceeded  to  impeach 
certain  of  these  evil  councillors,  and  caused  them  to  be 
dismissed  from  the  king’s  council,  and  their  goods  confis- 
cated*— a proceeding  which  was  frequently  repeated 
during  the  reign  of  Bichard  II.  ‘ 

In  further  illustration  of  the  growing  power  of  Parlia- 
ment, and  of  its  acknowledged  supremacy,  in  the  reign  of 
Henry  IV.,  and  in  that  of  his  son  and  grandson  (Henry  V. 
a.d.  hoc-  and  Henry  VI.),  we  find  certain  of  the  king’s  household 
1456‘  removed  upon  petition  of  the  commons  ; and  Parliament 
occupying  itself  in  framing  regulations  and  ordinances  for 
the  governance  of  the  king’s  council  and  the  royal  house- 


r Nicola*,  Proceedings  Privy  Coun. 
vol.  vi.  j).  cxlvi.  citing  Pari.  Hot.  vol. 
iii.  p.  5/2.  Lord  Lovell,  who  was  ap- 
pointed a member  of  the  council  on 
that  occasion,  prayed  to  bo,  and  was, 
excused  from  serving,  because  he  had 


certain  suit*  pending  in  the  courts  of 
law,  which,  lie  said,  would  prevent 
his  performing  his  duty  ‘ honeste- 
ment.’ — Ibid.  p.  573. 

• Pari.  Iliet.  of  Eng.  vol.  i.  p.  141. 

’ Cox,  Antient  Pari.  Elec.  p.  03. 
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hold,  which,  being  made  into  a statute,  the  council,  toge- 
ther with  all  the  judges,  and  the  officers  of  the  household, 
at  the  command  of  the  king,  take  oath  to  observe.  This 
is  a very  important  assertion  of  the  principle  of  ministe- 
rial responsibility .“ 

From  this  period  until  the  accession  of  Henry  VII.,  the 
history  of  the  king’s  council  is  chiefly  remarkable  for  the 
gradual  development  of  its  administrative  functions,  for  the 
introduction  of  forms,  intended  to  operate  as  constitutional 
restraints  upon  the  personal  exercise  of  the  royal  will,  and 
for  a corresponding  increase  of  power  on  the  part  of  the 
leading  ministers  of  state  of  whom  the  council  was  com- 
posed. On  the  other  hand,  the  personal  influence  and 
authority  of  the  sovereign  during  the  whole  of  this  era 
was  very  great,  though  it  necessarily  varied  according  to 
the  ability  or  strength  of  character  of  the  reigning  mo- 
narch. With  a vigorous  prince  upon  the  throne,  the 
council  became  the  mere  instrument  of  his  will,  the  channel 
through  which  the  royal  mandates  passed.  At  other 
times,  the  influence  of  a powerful  nobility  was  exerted  to 
curb  the  arbitrary  exercise  of  kingly  rule,  and  to  aggran- 
dise the  authority  of  his  ministers.’  Moreover,  the  minis- 
ters themselves  occupied,  to  some  extent,  an  independent 
position.  The  king  could  indeed  appoint  or  dismiss  them 
at  pleasure ; but  it  was  essential  that  he  should  have  a 
council  of  some  sort,  and  certain  official  personages  neces- 
sarily formed  part  of  every  council.  These  were  the  five 
great  officers  of  state  above-mentioned — viz.,  the  chan- 
cellor, the  lord  treasurer,  the  keeper  of  the  privy  seal, 
the  chamberlain,  and  the  steward  of  the  household,  who 
all  had  seats  at  the  council  board  virtute  officii.  In  addi- 
tion to  these  functionaries,  the  council  usually  included 
the  Archbishops  of  Canterbury  and  York,  and  from  ten  to 
fifteen  other  spiritual  or  temporal  lords,  or  men  of  mark, 


* Nicolas,  Proc.  P.  C.  vol.  i.  p.  Ixii.;  pp.  291,  803.  Forster,  Debates  on 
vol.  iii.  pp.  viii.,  xviii.;  vol.  v.  p.  xiii.;  the  Grand  Remonstrance,  p.  49. 
vol.  vi.  p.  lxxiii.  Pari.  Hist.  vol.  i.  * See  Dicey,  Privy  Council,  p.  10. 
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who  possessed  the  confidence  of  the  king  and  of  Parlia- 
ment. For  while  the  sovereign  had  an  absolute  right  to 
appoint  or  remove  his  councillors  at  pleasure,  the  English 
monarchs  appear  to  have  been  generally  careful  to  choose 
men  as  their  advisers  and  ministers  who  were  acceptable 
to  the  lords  and  commons.1'  Some  of  the  official  mem- 
bers of  the  council,  during  this  period,  held  offices  which 
were  not  in  the  direct  gift  of  the  crown,  but  -were  heredi- 
tary in  certain  families.  Again,  the  presence  of  the  arch- 
bishops and  other  ecclesiastics  imparted  a dignity  and 
independence  to  the  body  otherwise  unattainable.  With 
such  a position  it  was  not  difficult  for  a refractory  council 
to  cause  its  power  to  be  felt.  They  were  privileged  to 
approach  the  sovereign  with  advice  or  remonstrance  upon 
any  matter  affecting  the  common  weal.  Their  rebukes 
might  indeed  be  disregarded,  and  their  counsel  overruled  ; 
but  the  moral  effect  of  their  interposition  could  not  be 
ignored. 

What  added  materially  to  the  weight  and  influence  of 
the  council  was  that,  through  the  instrumentality  of  the 
chancellor,  they  could  refuse  to  give  effect  to  the  king’s 
wishes,  or  to  legalise  his  grant ; for,  from  a very  early 
period,  they  had  claimed  to  take  cognisance  of  every 
grant  or  writ  issued  by  the  king.  The  ‘ great  seal  ’ re- 
mained in  the  custody  of  the  chancellor,  and  could  not  be 
affixed  to  any  document  except  by  his  hand.  It  is  true 
that  this  rule  was  often  regarded  by  sovereigns  as  a vexa- 
tious and  unwarrantable  restraint ; and  that  they  sought  to 
escape  from  it,  either  by  retaining  personal  possession  of 
the  great  seal,  or  by  claiming  that  signature  by  means  of 
smaller  royal  seals  (which  at  first  were  kept  in  the  king’s 
own  hands)  was  sufficient  to  authenticate  any  writ  or 
other  missive.  But  Parliament  remonstrated  against  such 
practices,  and  claimed  that  a rule  which  was  a protection 
to  the  crown  itself,  against  fraud,  should  be  strictly  en- 
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forced.  At  length  the  privy  seal  passed  into  the  hands  of 
a regular  officer,  when  it  was  maintained  by  the  lawyers, 
though  contested  by  the  crown,  that  the  great  seal  ought 
to  be  affixed  to  no  bill  on  a .verbal  warrant,  or  otherwise 
than  upon  a formal  writ  of  privy  seal.*  These  circum- 
stances contributed  to  confer  upon  the  king’s  council  great 
and  increasing  weight  and  influence. 

Moreover,  upon  constitutional  grounds,  this  doctrine  in 
regard  to  the  seals  was  of  obvious  necessity : for  the 
chancellor  could  not  prove  that  he  had  obeyed  a royal 
mandate  unless  he  had  a formal  warrant  to  show  for  what 
he  had  done.  Yet  while  this  plea,  and  probably  also  the 
convenience  to  the  crown  of  throwing  upon  its  servants  a 
measure  of  responsibility  for  its  own  acts,  reconciled  the 
king  to  this  restriction  upon  the  free  exercise  of  his  will, 
the  restraint  was  felt  as  peculiarly  irksome  by  the  mo- 
narchs  of  England  during  this  epoch.  During  the  reign 
of  Edward  IV.,  that  sovereign  ‘ on  many  occasions  en- 
forced his  directions  in  his  letters  to  the  chancellor  by 
adding  his  commands  in  his  own  handwriting  ; ’ and  once 
it  is  mentioned  of  him,  that  he  expressed  his  indignant 
surprise  that  the  chancellor  did  not  deem  his  majesty’s 
verbal  commands  ‘ sufficient  warrant  ’ for  the  issue  of  a 
particular  instrument/ 

These  constitutional  safeguards  against  the  unrestrained 
exercise  of  the  royal  prerogative  were  enforced,  from 
time  to  time,  by  further  regulations  to  the  same  effect. 
By  an  order  of  the  council  in  the  reign  of  Henry  VI., 
rules  were  adopted  which  practically  ensured  that  every 
grant  of  the  crown  should,  from  the  moment  of  its  pre- 
sentation as  a petition,  or  warrant,  to  the  time  of  its  final 
sanction  by  royal  writ,  be  brought  under  the  notice  of 
the  king’s  ministers.*  In  the  reign  of  Henry  VIH.  all 
these  rules  were,  in  substance,  re-enacted ; and,  so  far  as 
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regards  the  issue  of  royal  patents,  grants,  &c.,  they  still 
continue  in  operation,  with  but  little  change — excepting 
that  grants  which  were  formerly  superintended  by  the 
Privy  Council  now  pass  through  the  office  of  a Secretary  of 
State.*  Nevertheless,  the  end  which  was  intended  to  be 
promoted  by  these  regulations  was  not  in  accordance  with 
the  modern  idea  of  ministerial  responsibility.  They  were 
designed  for  the  security  of  the  crown  itself,  against  frau- 
dulent or  unnecessary  grants ; and  for  this  purpose,  nume- 
rous official  personages  were  required  to  take  part  in  the 
investigation  into  and  decision  upon  petitions  to  the 
crown.  They  were  also  intended  to  enforce  the  necessity 
for  consulting  the  council  before  the  king  should  deter- 
mine upon  any  application  for  redress.  But,  after  all,  the 
responsibility  of  ministers  for  the  faithful  discharge  of 
their  high  functions  was  to  the  crown,  and  not  to  Parlia- 
ment.b 

a.d.  1422.  It  was  during  the  reign  of  Henry  VI.  that  the  ‘ordi- 
nary ’ or  ‘ permanent ' council  first  assumed  the  name  of 
the  ‘Privy  Council.’  The  habitual  attendants  at  the 
council,  by  whom  the  ordinary  business  was  transacted, 
came,  at  this  time,  to  be  distinguished  from  other  mem- 
bers of  the  same  body  who,  like  the  judges,  were  only 
occasionally  summoned  by  the  king.  During  the  minority 
of  Henry  VI.  this  distinction  was  the  more  apparent,  as 
the  whole  government  was  in  the  hands  of  a select  number 
of  the  king’s  council.  Ordinances  of  council  passed  in 
this  reign  provide  for  securing  privacy  at  council  meetings, 
and  the  keeping  its  resolves  secret,  by  forbidding  any  to 
attend  thereat  unless  specially  summoned.  Meetings  of 
the  ‘ great  council  ’ were  occasionally  held  by  the  king’s 
command.  But  it  is  clear  that  under  Henry  VI.  a select 
council  was  gradually  emerging  from  out  of  the  larger 
body,  by  a process  similar  to  that  which  afterwards 
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gave  birth  to  the  Cabinet  from  the  womb  of  the  Privy 
Council.® 

The  business  which  engaged  the  attention  of  the  king’s 
council  during  the  epoch  under  review  was  of  the  most 
multifarious  description,  and  its  proceedings  exhibit  an 
extraordinary  combination  of  the  executive  and  legislative 
functions  of  the  government.  Grave  affairs  of  state,  and 
questions  of  domestic  and  foreign  policy ; the  preservation 
of  the  king’s  peace,  and  the  management  of  the  public 
finances ; the  affairs  of  aliens,  the  regulation  of  trade,  the 
settlement  of  ecclesiastical  disputes,  and  the  defence  of  the 
faith  against  heretics  and  sorcerers — all  these  subjects,  as 
appears  from  the  minutes  which  have  been  preserved  of 
the  proceedings  of  council,  formed  part  of  its  ordinary 
administrative  labours.  Together  with  these  important 
matters,  the  time  of  the  council  was  occupied,  as  that  of 
every  government  must  be,  with  an  infinite  number  of 
trivial  cases.  And  although  law-courts  had  been  esta- 
blished for  the  determination  of  every  species  of  action  or 
suit,  we  still  find  the  council  exercising  judicial  functions, 
not  merely  for  the  preservation  of  the  public  peace,  but 
for  the  trial  of  ordinary  offenders.  Whenever,  in  fact, 
either  from  defect  of  legal  authority  to  give  judgment,  or 
from  want  of  the  necessary  power  to  give  effect  to  their 
decisions,  the  law-courts  were  likely  to  prove  inefficient, 
the  council  interposed,  by  summoning  before  it  defendants 
and  accusers.  A tribunal  of  this  description  was  doubt- 
less useful,  in  the  infancy  of  regular  institutions,  for  the 
security  of  life  and  property,  but  its  action  was  arbitrary 
and  capricious.  It  was  regarded  with  a natural  jealousy 
by  Parliament,  and  from  the  reign  of  Edward  III.  to  that 
of  Henry  VI.,  the  Commons  made  vigorous  efforts,  on 
repeated  occasions,  to  prevent  the  council  from  interfering 
with  matters  which  belonged  to  the  courts  of  law,  and 
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from  illegally  infringing  upon  the  property  and  liberties 
of  the  people.d 

The  records  of  the  Privy  Council  during  the  reigns  of 
Edward  IV.,  Edward  V.,  Richard  III.,  and  Henry  VII. 
have  not  been  preserved,  so  that  nothing  certain  is  known 
of  the  constitution  of  the  council  under  those  monarchs. 

With  the  accession  of  the  Tudor  dynasty,  the  position 
of  the  Privy  Council  towards  the  monarchy  underwent  a 
noticeable  change.  After  the  Conquest,  the  power  of  the 
barons  had  been  exerted  to  curb  the  despotic  will  of  the 
sovereign.  In  later  times,  the  prerogative  was  exposed 
to  assault  from  the  rising  power  of  the  Commons ; whilst 
the  nobles,  for  the  most  part,  loyally  supported  the  throne. 
The  history  of  the  council,  from  the  accession  of  Henry 
VH.  to  the  sixteenth  year  of  Charles  I.,  is  the  history  of 
regal  supremacy,  potentially  exercised  through  a body  of 
ministers,  who  had  ceased  to  be  a check  upon  the  royal 
will.  This  new  position  of  the  council  towards  the  crown 
was  mainly  brought  about  by  the  introduction  therein  of 
a number  of  commoners,  who  owed  their  position  and 
influence  entirely  to  the  king’s  favour.  The  new  coun- 
cillors were  doubtless  men  of  mark  and  ability,  but,  unless 
noble  by  station,  they  could  not  be  independent  of  the 
crown.  And  where  hereditary  offices  were  held  by  peers, 
it  frequently  happened  that  a deputy  was  chosen  from 
amongst  the  commoners,  to  perform  the  duties  and  exert 
the  influence  of  the  post..  This  gave  additional  strength 
to  the  crown,  and  was  the  means  of  rendering  the  govern- 
ment more  efficient,  but  it  greatly  undermined  the  inde- 
pendence of  the  council."  The  change  in  the  composition 
of  the  Privy  Council  did  not  escape  the  notice  of  the 
common  people,  by  some  of  whom  it  was  regarded  with 
much  dissatisfaction.  About  twenty-five  years  after  the 
accession  of  Henry  VJJLI.  there  was  a rising  in  Yorkshire. 
The  malcontents  demanded  of  the  king  redress  of  griev- 

11  Dicey,  pp.  25-34  Nicolas,  Proc.  P.  C.  vol.  i.  p.  ii. 

• Dicey,  pp.  3S— 12. 


Digitized  by  Google 


THE  PRIVY  COUNCIL.  85 

ances.  One  of  their  complaints  was  that  the  Privy  Council 
was  then  formed  of  too  many  persons  of  humble  birth, 
whilst  at  the  commencement  of  his  majesty’s  reign  it  had 
been  otherwise.  The  king  told  them,  in  reply,  that  at  his 
accession  there  were  in  the  council  ‘ of  the  temporality 
but  two  worthy  calling  noble,  the  one  treasurer  of  Eng- 
land, the  other  high  steward  of  our  house ; others,  as 
the  Lords  Marney  and  Darcey,  but  scant  wellborn  gentle- 
men, and  yet  of  no  great  lands  until  they  were  promoted 
by  us,  and  so  made  knights  and  lords : the  rest  were  law- 
yers and  priests,  save  two  bishops,  which  were  Canterbury 
and  Winchester.’  Henry  proceeded  to  show  that  there 
were  then  ‘ many  nobles  indeed,  both  of  birth  and  condi- 
tion,’ in  the  council ; but,  in  conclusion,  he  informed  the 
rebels,  very  emphatically,  * that  it  appertaineth  nothing 
to  any  of  our  subjects  to  appoint  us  our  council,  ne  we 
will  take  it  so  at  your  hands.  Wherefore,  henceforth, 
remember  better  the  duties  of  subjects  to  your  king  and 
sovereign  lord,  and  meddle  no  more  of  those  nor  such- 
like things  as  ye  have  nothing  to  do  in.’ 1 

The  altered  relations  between  Church  and  State  at  this 
period,  consequent  upon  the  Reformation,  contributed 
greatly  to  increase  the  authority  of  the  crown.  No  longer 
dependent  on  a foreign  potentate,  but  on  the  king  himself, 
the  dignitaries  of  the  Church  imparted  a new  vigour  to 
the  monarchy,  when  they  ceased  to  be  the  representatives 
of  a rival  power.  But,  in  proportion  as  the  personal 
authority  of  the  sovereign  increased,  the  influence  of  the 
Privy  Council  was  weakened.  The  records  of  the  time 
bear  ample  testimony  to  the  condition  of  servility  and 
dependence  upon  the  sovereign  to  which  the  council  at 
this  epoch  had  been  gradually  reduced.® 

Meanwhile,  however,  the  power  of  the  council  as  an 
administrative  body  was  in  nowise  diminished.  On  the 
contrary,  this  was  emphatically  the  age  of  ‘ government 

f Sir  H.  Nicolas,  Proc.  P.  C.  vol.  vii.  pp.  iii.,  iv. 
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by  councils.’  ‘ Unconstitutional  and  arbitrary  as  many 
of  the  ordinances  of  council  in  the  fifteenth  century  now 
appear,  they  almost  seem  mild  when  compared  with  many 
of  those  of  the  Privy  Council  of  Henry  VIH.  Combining 
much  of  the  legal  authority  with  the  civil  and  political,  it 
exerted  a despotic  control  over  the  freedom  and  property 
of  every  man  in  the  realm,  without  regard  to  rank  or 
station.  Its  vigilance  was  as  unremitting  as  its  resentment 
was  fatal ; and  its  proceedings  cannot  be  read  without 
astonishment,  that  the  liberties  and  constitutional  rights  of 
Englishmen  should  ever  have  recovered  from  the  state  of 
subjugation  in  which  they  were  then  held  by  the  crown.’ h 
Chiefly  concerning  itself  in  securing  the  internal  tran- 
quillity of  the  kingdom,  and  in  detecting  and  punishing 
treason  or  sedition,  the  Privy  Council  also  directed  its 
attention  to  ‘ nearly  everything  connected  with  the  con- 
duct of  individuals  towards  each  other,  and  in  relation  to 
the  government.’  It  interposed  in  matters  of  private  con- 
cern, making  itself  the  arbitrator  of  quarrels  between 
private  individuals — thereby  encroaching  uj>on  the  pro- 
vince of  the  established  courts  of  law.  It  likewise  inter- 
fered in  ecclesiastical  affairs,  when  its  proceedings  were 
often  of  the  most  despotic  character.  In  all  matters 
brought  before  it  the  council  exercised  a very  summary 
jurisdiction,  usually  punishing  offenders  by  committing 
them  to  the  Tower,  by  fine,  or  imprisonment,  or  both.1  Re- 
viewing the  proceedings  of  the  Privy  Council  during  this 
period,  Sir  Harris  Nicolas  is  of  opinion,  ‘ that  the  arbitrary 
and  unconstitutional  powers  which  the  government  then 
exercised,  arose  less  from  the  personal  character  of  the 
reigning  monarch,  congenial  as  despotism  was  to  his 
feelings,  than  from  a gradual  encroachment  on  the  liber- 
ties of  the  people,  and  a corresponding  extension  of  the 
prerogatives  of  the  crown,  during  the  latter  part  of  the 
fifteenth,  and  continued  until  the  middle  of  the  sixteenth 
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century.  This  innovation  may  probably  be  traced  to  the 
usurpation  of  Richard  III.,  followed  by  the  usurpation  of 
Henry  VH. ; it  being  scarcely  possible  for  the  liberties  of 
a country  to  survive  two  revolutions,  or  for  a successful 
rebel  not  to  become  a tyrant.’ k 

From  the  constitution  of  the  Privy  Council  under  the  iWrM 
Tudor  sovereigns,  it  might  be  supposed  that  every  politi-  ^e^rown 
cal  measure,  if  it  did  not  originate  with  the  Council,  was  ^em-y 
at  any  rate  deliberated  upon  by  that  body.  But  such 
was  not  at  all  the  case.  * Henry  VIII.  was  in  the  fullest 
sense  of  the  word  his  own  minister ; and  all  the  most  im- 
portant matters,  particularly  in  relation  to  foreign  policy, 
proceeded  immediately  from  his  own  mind,  and  were  con- 
ducted upon  his  own  judgment.’  The  modified  form  of 
ministerial  responsibility  which  we  have  seen  was  estab- 
lished by  command  of  Henry  IV.,  and  which  continued 
to  be  enforced  in  subsequent  reigns,  was  set  at  nought  by 
Henry  VHI.,  as  appears  from  transactions  recorded  in 
State  Papers  of  the  period  : ‘ As  there  were  some  occa- 
sions on  which  he  did  not  even  consult  his  favourite 
minister,  it  may  be  inferred  that  there  were  many  more 
on  which  he  acted  without  the  advice  of  his  council.’1 
For  a time  Wolsey  was  his  favourite,  and  then  Cromwell ; 
but  after  the  fall  of  Cromwell,  no  one  minister  bore  even 
the  slight  resemblance  presented  by  these  statesmen  to  a 
modern  premier.  In  fact,  Henry  issued  his  commands  to 
any  of  his  ministers,  without  regard  to  their  peculiar 
duties;  but,  ‘as  no  responsibility  to  the  country  was  in- 
curred, it  mattered  little  whom  the  king  selected  to  carry 
his  orders  into  effect  He  was  himself  the  centre  from 
which  every  measure  emanated,  and  his  ministers  had 
nothing  more  to  do  than  to  receive  his  commands  and 
obey  them.  But  all  communications  between  the  mini- 
sters and  the  king,  relating  to  the  affairs  of  government, 
seem,  even  in  that  arbitrary  period,  to  have  been  made 

k Sir  It.  Nicolas,  Proc.  P.  C.,  vol.  vii.  p.  lxvi. 
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through  a privy  councillor ; so  that  the  forms  of  the  Con- 
stitution were,  in  this  important  point  at  least,  strictly  ad- 
hered to  ; and,  however  forgetful  Parliament  might  have 
been  of  its  duties,  means  always  existed  of  fixing  the 
responsibility  for  the  acts  of  the  crown  upon  those  to 
whom,  according  to  the  laws,  it  entirely  and  exclusively 
attaches."” 

During  the  reign  of  Henry  VUL,  the  greater  part  of 
the  members  of  the  Privy  Council  appear  to  have  been  in 
regular  attendance  upon  the  king;  accompanying  him 
wherever  he  went,  and  giving  their  daily  attention  to  the 
business  of  the  state.  These  were  usually  the  great 
officers  of  the  household,  a bishop,  and  one  of  the  prin- 
cipal secretaries  ; whilst  other  functionaries — such  as  the 
Lord  Chancellor,  the  Archbishop  of  Canterbury,  the  other 
principal  secretary,  and  a few  minor  officials — remained  in 
London,  to  dispose  of  the  ordinary  and  routine  affairs  of 
government.  Occasionally,  however,  the  whole  council 
assembled  together,  either  for  ordinary  purposes,  or  at 
the  special  command  of  the  king." 

By  means  of  rules  adopted  for  its  internal  improve- 
ment, the  Privy  Council  was  brought  to  a high  state  of 
efficiency  for  the  discharge  of  the  numerous  and  impor- 
Divimonof  tant  duties  which  devolved  upon  it  at  this  period.  In 
•““com-  1553,  King  Edward  VI.  drew  up  a series  of  regulations 
for  liis  council,  under  which  the  whole  body  (which  then 
consisted  of  forty  persons)  was  divided  into  five  commis- 
sions, or  (as  they  would  now  be  termed)  committees,  to 
each  of  which  was  assigned  a distinct  branch  of  public 
business.  Upon  some  of  these  committees  certain  persons, 
mostly  judges,  were  added.  They  were  styled  ‘ordinary 
councillors,’  and  were  not  consulted  on  questions  of 
general  policy.  This  practice  has  been  adhered  to  to  the 
present  day.  It  was  also  provided,  by  these  new  regula- 
tions, that  every  matter  should  be  brought  under  the 

” Sir  II.  Nicolas,  Proc.  P.  C.,  vol.  vii.  pp.  xiv.,  xv. 

• Ibid.  pp.  ix.,  X.,  xv. 
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royal  notice,  that  ‘ if  there  arise  such  matters  of  weight 
as  it  shall  please  the  king’s  majesty  to  be  himself  at  the 
debating  of,  then  warning  shall  be  given,  whereby  the 
more  shall  be  at  the  debating  of  it,’°  and  that  the  secreta- 
ries should  be  the  channel  of  communication  between  the 
councillors  and  their  royal  master.11 

The  office  of  secretary,  or  king’s  clerk,  it  maybe  here 
remarked,  was  originally  held  in  small  estimation.  The 
secretary  possessed  no  political  influence,  unless,  as  some- 
times happened,  he  was  a member  of  the  council.  At 
length  it  became  necessary  to  appoint  two  secretaries,  after 
which,  by  almost  imperceptible  degrees,  the  dignity  of 
the  office  was  increased.  During  the  reign  of  Henry  VII. 
persons  of  weight  were  selected  to  fill  the  post.  In  the  fol- 
lowing reign  we  find  the  secretaryship  held  by  Cromwell. 
Henceforth  the  secretaries  take  rank  with  barons,  are 
always  members  of  the  council,  and  by  the  Act  31  Henry 
VIH.  c.  10,  become  entitled  to  this  position  ex-officio. 
Hut  it  was  not  until  the  latter  part  of  the  reign  of  Eliza- 
beth that  we  find  them  designated  Secretaries  of  State.11 

By  the  regulations  of  1553,  above  mentioned,  all  the 
business  of  the  Privy  Council  was  transacted  through 
committees,  which  were  variously  modelled,  as  occasion 
required.  The  same  persons  sat  on  different  committees. 
From  this  arrangement  a body  known  in  history  as  the 
Star  Chamber  came  into  existence,  and  acquired  evil 
fame  from  its  arbitrary  and  tyrannical  proceedings.  The 
Star  Chamber  was,  in  effect,  the  council  under  another 
name.  It  was  frequently  presided  over  by  the  king  him- 
self, and  even  in  his  absence  transacted  business  with 
great  dignity  and  solemnity ; hence  it  will  be  seen  that 
the  council  had  abated  none  of  its  ancient  pretensions  to 


• From  a very  early  period  it 
would  seem  to  have  been  the  practice 
for  the  Council  to  meet  for  the  ordi- 
nary transaction  of  business  without 
the  king  being  present.  But  the 
sovereign  was  evidently  at  liberty  to 
attend  whenever  he  thought  fit  (Sir 


H.  Nicolas,  Proc.  P.C.  vol.  i.  pp.  xxv., 
xxxiv.,  lviii.,  vol.  vii.  p.  xiii.  Dicey, 

p.  16.} 

" Dicey,  pp.  39-4:1. 

11  Ibid.  p.  41.  Thomas,  Notes  on 
Pub.  Dep.  p.  27. 
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the  plenary  exercise  of  judicial  power.  Besides  assert- 
ing the  right  to  act  in  almost  every  case  where  a law- 
court  had  jurisdiction,  the  king  and  his  councillors 
avowedly  acted  ‘ in  cases  not  examinable  in  other  courts.’ 
The  secret  tribunal  of  the  Star  Chamber  continued  in 
operation  up  to  the  reign  of  Charles  I.,  when  the  struggles 
of  Parliament  against  the  judicial  authority  of  the  Council, 
so  long  intermitted,  were  again  revived  with  accumulated 
vigour,  until  (by  the  statute  16  Car.  I.  c.  10)  it  was  deter- 
mined that  ‘neither  his  majesty  nor  his  Privy  Council 
have,  or  ought  to  have,  any  jurisdiction,  power,  or  au- 
thority, by  English  bill,  petition,  articles,  libel,  or  any 
other  arbitrary  way  whatsoever,  to  examine  or  draw  into 
question,  determine  or  dispose  of,  the  lands,  tenements, 
hereditaments,  goods,  or  chattels  of  any  of  the  subjects  of 
this  kingdom ; but  that  the  same  ought  to  be  tried  and 
determined  in  the  ordinary  courts  of  justice,  and  by  the 
ordinary  course  of  the  law.’  By  the  same  statute,  the 
power  * that  the  Council  Table  hath  of  late  times  assumed 
unto  itself,  to  intermeddle  in  civil  causes  and  matters  only 
of  private  interest  between  party  and  party,’  is  declared 
to  be  ‘ contrary  to  the  law  of  the  land,  and  the  rights 
and  privileges  of  the  subject’  The  Star  Chamber,  with 
its  cognate  jurisdictions,  was  accordingly  by  this  Act 
swept  away,  and  the  most  part  of  those  judicial  powers 
which  the  state  policy  of  former  generations  had  bestowed 
upon  the  council,  were  utterly  abolished/ 

Arrests  by  During  this  period  of  ‘ government  by  councils,’  the 
lore!  ' privy  councillors,  in  addition  to  their  potent  authority  as 
members  of  a board  of  such  pre-eminence  in  the  state, 
assumed  the  right  of  arresting  their  fellow-citizens  at 
their  own  individual  discretion.  It  may  be  thought  that 
such  an  act  would  have  been  justified  by  the  use  of  the 
king’s  name.  But  the  councillors  claimed  the  authority 


’ Sir  II.  Nicolas,  Proc.  P.  C.  vol.  the  doings  of  the  Star  Chamber.  See 
vii.  p.  xxiv.  Dicey,  pp.  46-57,  which  also  Palgrave,  King’s  Council,  pp. 
gives  a curious  and  minuteaccount  of  38,  100,  110. 
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as  pertaining  to  themselves,  and  the  judges  admitted  the 
validity  of  their  claim,  so  far  at  least  as  commitments  ‘ by 
order  of  the  Council  Board  ’ as  well  as  by  royal  command 
were  concerned.* 

The  government  of  Queen  Elizabeth  was  conducted 
almost  exclusively  through  the  medium  of  her  Privy 
Council,  individually  or  collectively  ; Parliaments  (though 
regularly  convened  at  intervals  of  from  one  to  four  years) 
being  regarded  by  her  as  mere  instruments  of  taxation, 
to  which  she  abstained  from  resorting  except  upon  neces- 
sity. The  practical  disuse  of  Parliaments  during  the 
Tudor  dynasty  naturally  led  to  a larger  assumption  of 
jurisdiction  on  the  part  of  the  Privy  Council,  which  re- 
tained much  of  the  authority  thus  unlawfully  acquired, 
even  after  the  recurrence  by  later  sovereigns  to  the  con- 
stitutional services  of  Parliament* 

The  powerful  system  so  elaborately  matured  by  the 
Tudor  sovereigns  expired  with  them ; and  the  period 
between  the  death  of  Elizabeth  and  the  restoration  of  the 
Stuarts  may  be  considered  as  the  time  when  ‘ govern- 
ment by  councils  ’ came  to  an  end.“  But  meanwhile,  the 
Parliaments  of  Elizabeth,  unlike  their  timid  predecessors  in 
previous  reigns,  were  remarkably  outspoken  ; and  the  Com- 
mons did  not  hesitate  to  tender  their  advice  to  the  queen, 
not  merely  upon  affairs  of  Church  and  State,  but  even 
upon  the  more  delicate  topics  of  a royal  marriage  and  the 
succession  to  the  throne.  True,  they  were  repeatedly 
commanded  not  to  interfere  in  any  matters  touching  her 
majesty’s  person,  estate,  or  church  government,  but  such 
as  might  be  propounded  to  them  by  the  queen  herself. 
But  they  made  good  their  claims  to  a higher  considera- 
tion, by  successfully  asserting  the  necessity  for  redressing 
various  grievances  affecting  the  commonwealth.'  And  so 
there  followed  in  due  course,  and  as  it  were  by  natural 


• Dicey,  p.  60.  ' See  Perry’s  Porlts.  pp.  21-1-239. 

* iMacqucen,  Privy  Council,  p.  080.  Hearn.  Govt,  of  Enjr.  p.  132. 

“ Dicey,  p.  59. 
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consequence,  ‘ the  mutinous  Parliament  of  James  L,  and 
the  rebellious  Parliament  of  Charles  I.’w  And,  concur- 
rently with  these  proceedings,  new  requirements  arose  on 
the  part  of  the  crown,  which  could  only  be  met  by  the 
cordial  assistance  of  the  House  of  Commons.  The  cir- 
cumstances under  which  the  power  of  Parliament,  in  con- 
tradistinction to  that  of  the  monarchy,  gained  strength 
and  development  under  the  Stuart  kings,  belong  to 
general  history,  and  need  not  be  here  enlarged  upon.  It 
will  suffice  to  refer  to  two  leading  events,  which  indicate 
the  process  whereby  the  House  of  Commons  attained  the 
position,  co-ordinate  in  power  with  the  crown  itself, 
which  it  has  occupied  since  the  Revolution  of  1688. 

During  the  altercations  between  the  Crown  and  Parlia- 
ment which  characterised  the  reign  of  Charles  I.,  it  be- 
came necessary  to  provide  for  the  maintenance  of  a stand- 
ing army.  At  first  the  troops  were  paid  out  of  the 
king’s  own  revenues  ; but  James  II.  having  increased  his 
army  to  30,000  men,  it  began  to  be  regarded  with  great 
jealousy,  as  being  calculated  to  strengthen  the  power  of 
the  crown,  to  the  detriment  of  the  rights  and  liberties  of 
the  subject  Accordingly,  a provision  was  inserted  in  the 
Bill  of  Rights,1  forbidding  the  raising  or  keeping  a stand- 
ing army  within  the  kingdom,  in  time  of  peace,  without 
the  consent  of  Parliament.  The  practice  of  appropriating 
the  supplies  granted  to  the  crown  by  Parliament  to  sepa- 
rate and  distinct  services,  was  first  introduced  in  the  time 
of  Charles  II./  though  it  did  not  become  an  established 
usage  until  the  Revolution,  when  it  was  formally  incorpo- 
rated amongst  the  maxims  of  the  Constitution,  that  the 
grant  of  supply,  and  the  control  of  the  public  expenditure 
in  conformity  therewith,  belongs  inalienably  to  Parlia- 
ment, and  pre-eminently  to  the  House  of  Commons.'  By 
the  recognition  of  these  two  principles  a salutary  check 


' Bagehot,  English  Const.  Fort-  and  see  ante,  vol.  i.  p.  320. 
nightly  Review,  vol.  vii.  p.  83.  * See  Iiearn,  Govt,  of  Eng.  p.  342. 

1 1 Will,  and  Mary,  Sees.  2,  c.  2.  * See  ante,  vol.  i.  p.  627. 
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was  provided  against  the  exercise  of  arbitrary  power,  and 
at  the  same  time  the  constitutional  influence  of  the  House 
of  Commons,  ifs  the  source  of  all  aids  and  supplies,  was 
asserted  and  guaranteed.*  From  this  epoch  we  may  date 
the  downfall  of  prerogative  government  in  England,  and 
the  rise  of  parliamentary  government. 

Hut  this  momentous  change  in  our  political  system  was 
not  effected  at  once,  or  without  an  effort  on  the  part  of 
the  crown  to  recover  its  ancient  supremacy.  Irritated 
by  the  opposition  he  systematically  encountered  from  the 
House  of  Commons,  Charles  I.  abstained  from  convoking 
Parliament  for  a period  of  eleven  years,  from  March  1629 
to  April  1640 — a longer  interval  than  had  ever  before 
elapsed  without  some  meeting  of  the  national  council.b 
At  length,  in  1640,  the  famous  Long  Parliament  was 
assembled. 

The  first  act  of  this  Parliament,  however,  was,  as  we 
have  seen,  to  abolish  the  Star  Chamber,  and  to  deprive 
the  Privy  Council  of  most  of  its  judicial  power,  leaving 
its  constitution  and  political  functions  unchanged.  In  all 
matters  of  government  the  will  of  the  sovereign  con- 
tinued supreme ; and  though  ministers  were  individually 
powerful,  they  had  not,  and  were  not  expected  to  have, 
a mutual  agreement  in  regard  to  public  affairs.  They 
often  differed  amongst  themselves  on  important  questions ; 
but  as  each  minister  was  responsible  merely  for  the  ad- 
ministration of  his  own  department,  it  was  not  considered 
essentisd  that  they  should  be  of  one  mind  on  matters  of 
state  policy.  The  responsibility  of  ministers,  moreover, 
for  the  ordinary  fulfilment  of  their  official  functions,  was 
practically  to  the  king,  and  to  him  alone. 

The  course  of  events  which  ensued  upon  the  accession 
of  Charles  I.  to  the  throne  unmistakably  proved  that  a 
more  intimate  and  cordial  understanding  between  the 
Crown  and  Parliament,  in  the  conduct  of  public  affairs, 

* Knight,  Hist  of  Eng.  vol.  v.  pp.  b Macaulay,  Hist,  of  England,  voL 
71,  76.  i.  p.  86. 
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had  become  indispensable  to  the  very  existence  of  mon- 
archical government.  In  the  protracted  contest  that 
arose  between  the  King  and  the  House  of  Commons, 
much  mutual  misunderstanding  might  have  been  avoided 
if  Charles  had  had  some  confidential  minister  to  espouse 
his  cause  and  defend  his  policy  within  the  walls  of  Par- 
liament. The  bitter  antagonisms  which  arose  between 
the  king  and  his  people  might  have  been  reconciled  if 
only  the  king’s  ministers  had  not  been  so  distasteful  to 
the  House  of  Commons.  As  it  was,  the  servants  of  the 
crown  were  generally  regarded  by  the  commons  with 
mistrust  or  aversion ; and  if  their  acts  merited  condemna- 
tion, there  was  no  alternative  but  to  proceed  against  them 
by  way  of  impeachment — a procedure  which  at  the  best 
was  a cumbrous  process,  fruitful  of  delay,  uncertain  in  its 
issue,  and  provocative,  meanwhile,  of  further  ill  will  against 
the  crown  itself.  If  only  some  method  could  have  been 
devised  to  enable  the  king’s  ministers  to  commend  them- 
selves to  the  goodwill  of  Parliament,  these  perpetual 
causes  of  irritation  might  have  been  effectually  removed. 

Overtures  indeed,  on  the  part  of  the  Long  Parliament, 
were  not  wanting  to  point  out  to  the  king  terms  of  agree- 
ment and  reconciliation  ; and  although  they  involved  for 
the  most  part  the  surrender  of  more  power  than  the 
crown  was  willing  to  relinquish,  it  is  remarkable  that 
upon  one  occasion  the  principle  of  ministerial  responsi- 
bility was  distinctly  adverted  to,  as  a meaas  of  conciliating 
the  favour  of  Parliament,  and  of  protecting  the  king  from 
evil  counsellors.  In  the  Grand  Remonstrance  addressed 
by  the  House  of  Commons  to  Charles  I.,  in  1041,  refe- 
rence is  made  to  ‘ those  cases  of  not  infrequent  occur- 
rence, when  the  commons  might  have  just  cause  to  take 
exceptions  at  particular  men  for  being  selected  to  advise 
the  king,  and  yet  have  no  just  cause  to  charge  them  with 
crimes.’  It  is  added  that  ‘ the  most  cogent  reasons  might 
exist  to  be  earnest  with  the  king  not  to  put  his  great 
affairs  into  such  hands,  though  the  commons  might  be 
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unwilling  to  proceed  against  them  in  any  legal  way  of 
impeachment.’  It  is  then  plainly  stated,  ‘ that  supplies 
for  support  of  the  king’s  own  estate  could  not  be  given, 
nor  such  assistance  provided  as  the  times  required  for  the 
Protestant  party  beyond  the  sea,  unless  such  councillors, 
ambassadors,  and  other  ministers  only  were  in  future 
employed  as  Parliament  could  give  its  confidence  to.’c 
But  the  king  had  already  declared  that  he  would  neither 
separate  the  obedience  of  his  serv  ants  from  his  own  acts,  nor 
permit  them  to  be  punished  for  executing  his  commands. d 
The  time  for  moderate  counsels  to  prevail  had  gone  by, 
and  the  downfall  of  the  monarchy  was  the  deplorable  but 
inevitable  consequence.  The  circumstances  which  led  to 
this  event  belong  to  general  history,  and  need  not  be 
dwelt  upon  in  these  pages.  Suffice  it  to  state  that,  after  a 
brief  contest  with  the  Long  Parliament  and  its  adherents, 
Charles  I.  was  taken  prisoner,  tried,  and  executed  on 
January  30,  164§. 

Immediately  afterwards  Parliament  proceeded  to  take 
steps  to  provide  for  the  future  government  of  the  country. 
On  February  7,  they  voted  ‘ that  the  office  of  a king  in 
this  nation  was  unnecessary,  burthensome,  and  dangerous,’ 
and  should  be  abolished  ; and  having  on  the  previous  day 
decreed  the  abolition  of  the  House  of  Peers,  they  ordered, 
1 that  there  be  a Council  of  State  erected,  to  act  and 
proceed  according  to  such  instructions  as  shall  be  given 
to  them  by  the  House  of  Commons.’*  In  the  composition 
of  this  council,  the  parliamentary  majority  were  in  a 
position  to  carry  out  their  own  ideas  as  to  the  sort  of 
persons  who  ought  to  be  entrusted  with  supreme  authority, 
and  to  ensure  that  the  administration  of  public  affairs 
should  be  in  direct  conformity  with  their  own  opinions. 
For  a time  the  experiment  proved  successful,  and,  thanks 


* Forster,  Debates  on  the  Grand  632. 

Remonstrance,  pp.  272, 273.  And  see  • l’arl.  Hist,  vol.iii.  pp.  1286, 1292. 
ante,  vol.  i.  p.  37.  Com.  Joum.  Feb.  7,  1U4j. 

d Campbell’s  Chancellors,  vol.  ii.  p. 
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to  the  energy,  learning,  and  political  experience  of  the 
leading  men  in  the  Council  of  State,  the  government  of 
the  country,  so  long  as  it  remained  in  their  hands,  was 
conducted  with  much  wisdom  and  ability/ 

The  Council  of  State  consisted  of  forty-one  persons, 
lords  and  commoners,  who  were  chosen  by  the  House 
of  Commons  in  the  name  of  ‘ the  Parliament  of  England,’ 
and  of  whom  nine  were  a quorum  for  the  despatch  of 
business.  A majority  of  the  councillors  were  also  members 
of  the  House  of  Commons ; and  as  the  average  number  of 
members  attending  that  House  did  not  then  exceed  fifty, 
the  Council  naturally  became  the  more  powerful  body ; 
and  having  all  the  public  business  of  the  nation  under 
review,  they  left  but  little  for  the  House  to  do,  except 
to  confirm,  by  Act,  such  matters  as  the  Council  thought 
fit  to  submit  for  their  sanction.®  But,  in  point  of  fact,  it 
was  usual  for  the  Council  to  refer  all  matters  of  special 
importance  to  the  consideration  of  the  House,  who  were 
thus  enabled  to  exercise  a controlling  influence  over  their 
proceedings/ 

The  Council  of  State  was  eminently  a deliberative  body, 
and  the  rules  which  they  framed  for  their  own  guidance 
were  calculated  to  ensure  the  most  attentive  and  careful 
consideration  of  every  subject  before  them,  by  the 
members  present  at  any  particular  meeting.'  Either 
directly,  or  through  their  committees,  the  Council  also 
transacted  the  business  which  is  now  apportioned  amongst 
various  departments  of  state.  Besides  affairs  belonging 
to  the  Treasury,  and  to  the  different  branches  of  the 
secretariat,  they  were  charged  with  the  trust  heretofore 
exercised  by  the  Lord  High  Admiral  and  by  the  Master 
of  the  Ordnance/  The  creditable  and  successful  manner 

f Biaset,  Commonwealth  of  Eng-  of  State,  until  its  overthrow  by 
land  (2  vols.  Land.  1807),  vol.  i.  pp.  Cromwell,  are  preserved  in  the  State 
40,  1 18-12.5.  Paper  Office,  in  excellent  condition. 

* I’arl.  Hist  vol.  iii.  p.  1291.  Bis-  (Ibid.  p.  39.) 
set,  Commonwealth  of  England,  vol.  h Bi*set,vol.  i.  p.  43 ; vol.  ii.  pp.  65, 57. 

i.  pp.  24,  30. — The  original  minutes  1 Ibid.  vol.  ii.  pp.  293-296. 

of  all  the  proceedings  of  the  Council  J Ibid.  vol.  i.  p.  110;  vol  ii.  p.  72. 
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in  which  their  multifarious  labours  were  accomplished  is 
the  more  remarkable,  when  it  is  considered  that  on  an  • 
average  eighteen  or  twenty  members  attended  at  sittings 
of  the  Council,  and  that  frequently  the  number  present 
was  much  larger.* 

The  Council  was  chosen  for  a period  of  one  year  only, 
at  the  expiration  of  which  term  all  the  members  were 
re-elected  except  three.  Two  were  added  to  supply 
vacancies  by  death,  so  that  there  were  in  all  but  five  new 
members.  But  at  the  end  of  the  second  year  Parliament 
resolved  to  adopt  a different  principle.  Accordingly, 
on  February  5,  165^,  they  decided  that  the  Council  of 
State  for  the  ensuing  year  should  again  consist  of  forty- 
one  members,  but  that  only  twenty-one  of  the  existing 
councillors  should  be  capable  of  re-election.  The  same 
rule  was  followed  upon  the  election  of  the  Council  for  the 
fourth  time.1  In  November  1652,  anticipating  the  regular 
period  by  nearly  three  months,  the  Council  was  again 
re-elected  upon  a similar  principle,  for  the  fifth  and  last 
time.” 

But  on  April  20,  1653,  Oliver  Cromwell,  who  had  Cromwell, 
always  been  one  of  the  Council  of  State,  from  its  first 
institution,  having  forcibly  put  an  end  to  the  Rump  Par- 
liament, and  established  himself  as  military  dictator,  went 
to  the  Council  of  State,  who  were  assembled  at  their 
customary  place  of  meeting,  at  Whitehall,  and  informed 
the  assembled  members  that  their  official  existence  had 
terminated,  inasmuch  as  the  Parliament  from  whence 
their  authority  had  been  derived  was  defunct."  Thus 
ignominiously  expired  the  famous  Council  of  State,  which 
had  ruled  England  with  singular  vigilance  and  success  for 
about  four  years  and  a quarter.  Lacking  the  stability 
which  the  authority  and  influence  of  a constitutional 
monarchy  can  alone  convey,  the  statesmanship  and  fidelity 


k Bisect,  toI.  i.  pp.  118-123;  vol.  " Ibid.  p.  800. 
ii.  pp.  77,  293, 377,  380.  » Ibid.  p.  407. 

1 ibid.  vol.  ii.  pp.  140,  234. 
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to  the  trust  committed  to  them  displayed  by  these  emi- 
nent men  failed  to  preserve  them  from  overthrow,  and 
they  became  the  easy  prey  of  an  unscrupulous  usurper. 

In  lieu  of  this  able  and  influential  body,  that  had 
steadily  refused  to  co-operate  with  Cromwell  in  his  am- 
bitious designs,”  a phantom  council  was  set  up,  consisting 
of  seven  members,  six  of  whom  were  military  men,  to 
act  as  Cromwell’s  nominal  advisers.  But  this  was  a mere 
‘ barrack-room  council,’  entirely  dependent  upon  Crom- 
well himself.p  Subsequently  the  dictator  convened  a 
Council  of  State,  which  included  eight  officers  of  high 
rank  and  four  civilians ; but  the  latter  served  merely  as  a 
convenient  screen,  and  the  body  continued  to  be,  to  all 
intents  and  purposes,  a military  council.’’  When,  in 
December  1653,  Cromwell  accepted  the  office  of  Pro- 
tector of  the  Commonwealth,  he  consented  to  receive 
from  Parliament  a council  of  fifteen  persons,  to  be 
appointed  by  statute,  with  power,  by  advice  of  the 
Council,  to  increase  their  number  to  twenty-one.  But  he 
only  waited  until  he  was  firmly  seated  upon  the  presi- 
dential chair,  to  proceed  to  act,  in  most  important  matters, 
without  an  order  of  council,  and  without,  as  it  would 
seem,  even  consulting  his  legal  advisers/  The  several 
parliaments  convened  by  Cromwell  during  his  protecto- 
rate proved  for  the  most  part  refractor}’  and  unmanage- 
able ; and  it  was  entirely  owing  to  his  own  extraordinary 
vigour  and  administrative  skill,  that  his  government 
achieved  the  measure  of  success  which,  especially  in  the 
foreign  relations  of  England,  has  been  generally  and  de- 
servedly associated  with  his  name.’  Cromwell’s  dictatorship 
lasted  for  five  years,  when  it  was  ended  by  his  death,  which 
occurred  on  September  3,  1658.  After  a brief  period  of 
anarchy,  the  nation,  tired  of  intestine  strife,  gladly  wel- 
comed the  restoration  of  the  monarchy. 

° His9et,  vol.  ii.  p.  452.  ' Ibid.  p.  231,  *i. 

r Ibid.  pp.  476;  470.  • See  (toldwin  Smith’s  lecture  on 

11  Forster,  British  Statesmen  (Grom-  Cromwell  in  his  ‘Three  English 
well),  vol.  vii.  p.  129.  Statesmen  ’ (London,  1807). 
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With  the  accession  of  Charles  IT.  a new  and  transition 
period  began,  during  which  the  Parliament  continued  to 
increase  in  strength  and  influence,  while  the  old  antago- 
nisms between  the  ministers  of  the  crown  and  the  House 
of  Commons  were  revived  with  all  their  former  bitter- 
ness. The  inveterate  misgovernment  of  the  restored  line 
of  Stuarts  finally  brought  about  the  Bevolution  of  1688, 
an  event  which  not  only  produced  a change  of  dynasty, 
but  was  the  means  of  confirming  our  national  liberties, 
and  placing  them  upon  a more  secure  foundation.  By 
the  introduction  of  the  king’s  ministers  into  Parliament  at 
this  epoch  harmonious  relations  were  at  length  established 
between  the  crown  and  the  legislative  bodies,  and  the 
old  abuses  of  prerogative  government  were  abolished  for 
ever. 

In  reviewing  the  history  of  the  English  Constitution 
from  the  Norman  Conquest  until  the  accession  of  William 
of  Orange,  certain  points  appear  deserving  of  especial 
mention.  Firstly,  that  the  seeds  of  the  present  political 
system  of  Great  Britain  were  sown  in  the  earliest  days  of 
our  existence  as  a nation,  and  have  gradually  developed 
into  their  present  shape.  Secondly,  that  the  responsibility 
of  advising  the  crown  in  all  affairs  of  state  belonged 
originally  to  the  Privy  Council,  an  institution  which  is  as 
old  as  the  monarchy  itself.  Thirdly,  that  the  reigning 
sovereign  has  always,  and  especially  when  the  Privy 
Council  was  a numerous  body,  selected,  and  by  his  preroga- 
tive had  a right  to  select,  certain  persons  of  that  council, 
in  whom  he  could  especially  confide,  and  by  whose  advice 
he  more  particularly  acted.  So  that  it  may  be  said  that 
at  no  period  has  the  king  of  England  been  without  sworn 
advisers  who  could  be  held  responsible  lor  all  his  public 
acts.  Fourthly,  that  the  authority  and  jurisdiction  of  the 
Privy  Council  has  been  made  from  time  to  time  the  subject 
of  parliamentary  regulation  ; but  that,  nevertheless,  under 
prerogative  government,  the  responsibility  of  ministers  to 
Parliament  was  so  difficult  to  enforce,  that,  except  in  the 
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case  of  high  crimes  and  misdemeanours,  which  could  be 
punished  by  impeachment,  it  was  virtually  inoperative ; 
and  therefore  the  principle  of  responsibility  could  only 
be  applied  to  the  ordinary  conduct  of  public  affairs  by  a 
resort  to  the  extreme  measure  of  withholding  the  supplies. 
Fifthly,  that  the  want  of  a cordial  understanding  between 
the  sovereign  and  the  legislative  assemblies  was  the 
fruitful  source  of  dissension  and  misgovernment,  which 
led,  in  1649,  to  the  overthrow  of  the  monarchy,  and  in 
1688  to  the  transference  of  the  crown  to  a prince  of  the 
House  of  Orange,  who  was  ‘ called  in  to  vindicate  prac- 
tically those  maxims  of  liberty,  for  which,  in  good  and 
evil  days,  England  had  contended  through  so  many 
centuries.’*  And,  lastly,  that  the  attempt  under  the 
Commonwealth,  to  establish  a Council  of  State  w'hich 
should  reflect  the  opinions  of  the  House  of  Commons, 
and  be  composed  of  the  most  prominent  and  influential 
members  of  that  body,  however  promising  at  the  outset, 
speedily  and  entirely  failed,  from  the  lack  of  that  element 
of  stability  which  the  authority  and  influence  of  a con- 
stitutional monarch  can  alone  supply.” 

It  is  also  noticeable,  that  even  during  the  reign  of  the 
Tudor  sovereigns,  when  the  power  of  the  crown  was 
predominant  over  everything,  and  Parliament  was  weak 
and  subservient,  principles  were  at  work  which  ultimately 
tended  to  the  further  advancement  of  constitutional 
government.  It  was  then  that  the  great  offices  of  state 
began  first  to  assume  form  and  method,  and  the  complex 
machinery  of  administration  to  settle  into  something  like 
its  modem  aspect  The  Secretaries  of  State,  originally 
mere  clerks  appointed  to  do  the  king’s  bidding,  became  by 
degrees  potent  functionaries,  with  certain  defined  powers 
and  responsibilities.  The  office  of  Chancellor,  too,  was  at 
this  period  brought  nearly  to  its  present  shape.  That  of  Lord 
High  Treasurer,  or  First  Commissioner  of  the  Treasury, 
and  that  of  Lord  High  Admiral,  or  First  Commissioner  of 

* Taylor,  Hook  of  Rights,  p.  211.  “ See  antr,  vol.  i.  pp.  201-205. 
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the  Admiralty,  came  to  be  then  of  fixed  appointment  and 
establishment.  Thus,  instead  of  the  arbitrary  and  irregular 
selection  of  early  times,  the  principal  officers  of  state  were 
duly  appointed  to  discharge  the  functions  of  administra- 
tion, and  to  advise  the  sovereign  in  the  government  of  the 
realm.  The  persons  appointed  by  the  king  to  fill  these 
posts,  if  not  already  of  the  Privy  Council,  were  invariably 
added  to  that  dignified  assembly ; and  as  the  most  trusted  The  c»bi- 
servants  and  advisers  of  the  crown,  they  formed  the  nucleus  ^tponii® 
of  the  confidential  council,  which  was  afterwards  known  M»toPkr- 
as  ‘the  Cabinet.’  This  powerful  governing  body,  here- 
tofore a pliant  instrument  in  the  hands  of  the  reigning 
monarch,  was  made  responsible  to  Parliament  by  the 
Eevolution  of  1688.  The  Bill  of  Rights,  while  it  left  un- 
impaired the  just  rights  and  privileges  of  the  crown, 
rebuked  the  excessive  claims  of  prerogative,  redressed  the 
grievances  of  the  people,  gave  vigour  and  certainty  to  the 
efforts  of  Parliament,  secured  its  independence,  and  re- 
cognised its  inquisitorial  functions,  so  that  thenceforth  it 
was  free  to  assume  that  watchful  oversight  and  control 
over  the  administration  of  public  affairs,  which  is  now 
acknowledged  to  be  its  peculiar  and  most  important 
vocation/ 


T See  Mr.  Adam’s  speech,  Tarl.  Deb.  vol.  xvi.  pp.  2***# — 7’***. 
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CHAPTER  n. 

THE  PRIVY  COUNCIL,  UNDER  PARLIAMENTARY  GOVERNMENT. 

Before  entering  upon  the  separate  history  of  the  Cabinet 
Council,  it  is  needful  that  we  should  point  out  the  place 
which  is  assigned  by  the  Constitution  to  the  Privy  Council 
under  parliamentary  government. 

Since  the  introduction  of  the  important  changes  in  our 
political  system  consequent  upon  the  Revolution  of  1688, 
the  Privy  Council  has  dwindled  into  a mere  department 
of  state,  of  comparative  insignificance,  so  far  as  the  actual 
direction  of  public  affairs  is  concerned,  when  contrasted 
with  its  original  authoritative  and  preeminent  position. 
Its  judicial  functions,  heretofore  so  formidable,  are  now 
restrained  within  very  narrow  limits.  The  power  of  taking 
examinations  and  issuing  commitments  for  high  treason,  is 
the  only  remaining  relic  of  its  ancient  authority  in  criminal 
matters.  It  continues  to  exercise  an  original  jurisdiction 
in  advising  the  crown  concerning  the  grant  of  charters, 
and  it  has  exclusively  assumed  the  appellate  jurisdiction 
over  the  colonies  and  dependencies  of  the  crown  which 
formerly  appertained  to  the  Council  in  Parliament.  But, 
ever  since  the  Revolution,  it  has  been  the  appropriate 
duty  of  Parliament,  either  directly  or  indirectly,  to  afford 
redress  in  all  cases  wherein  the  common  law  fails  to  give 
relief.* 

In  theory,  however,  the  Privy  Council  still  retains  its 
ancient  supremacy,  and,  in  a constitutional  point  of  view, 
is  presumed  to  be  the  only  legal  and  responsible  Council 
of  the  crown.  All  formal  acts  of  sovereignty  must  be 

• 1’algrave,  King’s  Council,  pp.  110, 125. 
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performed  through  the  instrumentality  of  this  august 
body,  and  Cabinet  ministers  themselves  derive  their  au- 
thority and  responsibility,  in  the  eye  of  the  law,  from  the 
circumstance  that  they  have  been  sworn  in  as  members 
of  the  Privy  Council. 

As  at  present  constituted,  the  Privy  Council  is  an  How 
assembly  of  state  advisers,  unlimited  in  number,  and  ap-  aPP°lnted- 
pointed  absolutely  (without  patent  or  grant)  at  the  discre- 
tion of  the  sovereign,  who  may  dismiss  any  individual 
member,  or  dissolve  the  whole  Council,  at  his  pleasure. 

Several  instances  are  recorded  of  the  names  of  privy 
councillors  being  struck  off  the  lists  by  the  king’s  com- 
mand, for  conduct  that  had  displeased  the  sovereign, b the 
last  of  which  occurred  in  1805.'  No  qualification  is  ne- 
cessary in  a privy  councillor,  except  that  he  be  a natural- 
boru  subject  of  Great  Britain.1*  Even  this  disability  may 
be  removed,  by  special  Act  of  Parliament,  as  in  the  cases 
of  Prince  Leopold,  afterwards  King  of  the  Belgians,  and 
of  His  Boyal  Highness  the  late  Prince  Consort' 

Formerly  the  duration  of  the  Privy  Council  was  only 


* Haydn,  pp.  121-135 ; Mahon, 
Hist.  of  Eng.  voL  iv.  p.  411. — The 
name  of  Charles  James  Fox  was 
struck  out  of  the  Privy  Council  in 
1798,  upon  the  advice  of  Mr.  Pitt, 
on  account  of  an  intemperate  and 
seditious  speech  at  a club  dinner. 
(Jesse,  Life  of  George  III.,  vol.  iii. 
p.  194 ; Russell’s  Life  of  Fox,  vol.  iii. 
p.  168.)  Upon  the  formation  of  his 
second  administration,  in  1804,  Mr. 
I*itt  urged  the  king  to  readmit  Mr. 
Fox  to  the  Council  Board,  that  he 
might  enter  the  Cabinet,  but  his 
Majesty  peremptorily  refused.  But 
in  January  1806,  after  Pitt’s  death, 
the  king  yielded  to  the  necessity  of 
the  case,  and  upon  the  advice  of  Ix>rd 
Grenville,  sanctioned  the  readmis- 
sion of  Mr  Fox  into  his  councils. 
—Ibid.  pp.  330,  349. 

* In  the  case  of  Lord  Melville,  on 
account  of  alleged  malversations  in 
office,  and  in  anticipation  of  an  Ad- 


dress to  the  King  from  the  House  of 
Commons,  that  his  name  might  be 
erased  from  the  list  of  Privy  Coun- 
cillors, and  that  be  be  dismissed  from 
the  roval  presence  for  ever.  (Stan- 
hope’s Pitt,  voL  iv.  pp.  283-285, 294.) 
His  lordship  was  afterwards  reswom 
of  the  Council,  having  been  acquitted 
of  the  charges  preferred  against  him. 
— Haydn,  p.  135. 

J This  restriction  was  imposed  by 
the  Act  1 Geo.  I.  stat.  2,  c.  4.  In 
1700  the  House  of  Commons  ad- 
dressed King  YVilliam  III.,  to  request 
that  no  foreigner,  Prince  George 
alone  excepted,  might  be  admitted  to 
the  Privy  Council.  But  the  king 
was  determined  not  to  receive  this 
address,  and  immediately  prorogued 
Parliament  without  a speech  from 
the  throne. — Macaulay,  Hist,  of  Eng. 
vol.  v.  p.  286. 

' By  56  Geo.  III.  ce.  12,  13; 
by  3 & 4 V ict.  cc.  1 and  2. 
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during  the  lifetime  of  the  sovereign,  but  it  is  now  con- 
tinued for  six  months  longer  (by  Stat.  6 Anne,  c.  7 ),  unless 
dissolved  by  the  new  monarch.  But,  according  to  pre- 
sent usage,  the  privy  councillors  of  the  preceding  reign 
are  reswom  upon  the  accession  of  a new  sovereign. 

The  Privy  Council  ordinarily  consists  of  the  members 
of  the  Boyal  Family,  the  Archbishops  of  Canterbury  and 
York,  and  the  Bishop  of  London,  the  great  officers  of 
state  and  of  the  household,  including,  as  a matter  of 
course,  the  President  and  Vice-President  of  the  respec- 
tive Committees  of  Council  for  Trade  and  for  Education, 
as  well  as  all  those  who  compose  the  Cabinet,  the  Lord 
Chancellor  and  the  Judges  of  the  Courts  of  Equity,  the 
Chief  Justices  of  the  Courts  of  Common  Law,  and  some 
of  the  Puisne  Judges  (to  assist  in  the  business  of  the 
Judicial  Committee),  the  Ecclesiastical  and  Admiralty 
Judges,  and  the  Judge  Advocate,  the  Speaker  of  the 
House  of  Commons,  the  Ambassadors  and  principal  Mi- 
nisters Plenipotentiary,  the  Governors  of  some  of  the  prin- 
cipal Colonies,  the  Commander-in-Chief,  the  First  Lord  of 
the  Admiralty,  and  occasionally  a junior  Lord  of  the  Ad- 
miralty. The  Lord  Advocate  for  Scotland,  though  styled, 
by  usage,  right  honourable,  is  not  a privy  councillor, 
neither  are  the  Attorney  or  Solicitor-General  for  England, 
because  they  are  liable  to  be  called  upon  to  act  as  asses- 
sors before  the  Privy  Council,  or  as  counsel  for  the  crown. 
The  Irish  Attorney-General,  however,  is  generally  a mem- 
ber of  the  Privy  Council  for  Ireland.  A seat  in  the  Privy 
Council  is  sometimes  conferred  as  an  honorary  distinction 
on  persons  retiring  from  the  public  service,  who  have 
filled  responsible  situations  under  the  crown.'  A privy- 
councillor,  although  he  be  but  a commoner,  is  styled 
‘ right  honourable,’  and  has  precedence  over  all  knights, 

' Murray’s  Handbook,  pp.  104-  either  of  the  Treasury  or  Admiralty ; 
100.  Dodd’s  Manual  of  Dignities,  but  in  1864,  Mr.  Chichester  For- 
pp.  257-265,  3.’S0,  061. — It  is  not  tescue,  being  then  U nder-Sec retary 
usual  to  confer  this  rank  upon  Under-  for  the  Colonies,  was  appointed  a 
Secretaries  of  State,  or  Junior  Lords,  Privy  Councillor. 
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baronets,  and  younger  sons  of  barons  and  viscounts.  There 
is  no  salary  or  emolument  attached  to  the  office ; and  the 
acceptance,  by  a member  of  the  House  of  Commons,  of 
a seat  in  the  Privy  Council,  does  not  void  his  election.* 
The  oath  of  office,  as  it  was  anciently  imposed  upon 
every  privy  councillor,11  is  recorded  in  * Coke’s  Institutes,’  ‘ 
and  is  to  the  following  effect: — 1.  To  advise  the  king  in 
all  matters  to  the  best  of  his  wisdom  and  discretion.  2. 
To  advise  for  the  king’s  honour  and  advantage,  and  to 
the  public  good,  without  partiality  and  without  fear.  3. 
To  keep  secret  the  king’s  counsel,  and  all  transactions 
in  the  Council  itself.  4.  To  avoid  corruption  in  regard 
to  any  matter  or  thing  to  be  done  in  Council.  5.  To 
forward  and  help  the  execution  of  whatsoever  shall  be 
therein  resolved.  6.  To  withstand  all  persons  who  shall 
attempt  the  contrary.  7.  And  generally  to  observe,  keep, 
and  do  all  that  a good  and  true  councillor  ought  to  do 
unto  his  sovereign  lord. — The  oath  of  office  now  taken  by 
a privy  councillor  is  given  in  the  Report  of  the  Oaths’ 
Commission,  1867  (p.  84) ; together  with  the  following 
declaration,  which  embodies  the  substance  of  the  oath, 
and  which  it  is  recommended  shall  be  substituted  for 
it : — ‘ You  shall  solemnly  and  sincerely  declare  that  you 
will  be  a true  and  faithful  servant  unto  her  Majesty  Queen 
Victoria,  as  one  of  her  Majesty’s  Privy  Council.  You 
shall  keep  secret  all  matters  committed  and  revealed  unto 
you,  or  that  shall  be  secretly  treated  of  in  Council,  and 
generally  in  all  things  you  shall  do  as  a faithful  and  true 
servant  ought  to  do  to  her  Majesty.’  Privy  councillors 
must  take  the  Oath  of  Allegiance,  as  prescribed  by  the 
Promissory  Oaths  Act  of  1868. 1 

* Hans.  Dob.  vol.  clxjriv.  p.  1197.  privy  councillors,  under  the  Act  9 

h Near  relations  of  the  sovereign  Geo.  IV.  c.  17,  sec.  2,  to  maintain  the 
are  usually  admitted  to  a seat  in  the  rights  of  the  Protestant  Established 
Privy  Council  without  being  sworn.  Church  in  England.  The  taking  of 
— Havdn,  Rook  of  Dignities,  pp.  120,  this  declaration  was  constructively 
129,  137,  148.  abolished  by  the  Act  29  Vic.  c.  22. 

1 4 Inst  54.  But  it  has  still  been  imposed,  and 

1 31  & 32  Viet  c.  72.  And  see  the  the  Commissioners  recommend  that 
Oaths’  Commission  Report,  p.  2,  for  a it  should  be  dispensed  with, 
declaration  enjoined  to  be  made  by 
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The  obligation  of  keeping  the  king’s  counsel  inviolably 
secret  is  one  that  rests  upon  all  Cabinet  ministers  and 
other  responsible  advisers  of  the  crown,  by  virtue  of  the 
oath  which  they  take  when  they  are  made  members  of 
the  Privy  Council/ 

As  has  been  already  observed,  this  secrecy  is  not  a 
mere  personal  privilege  or  protection,  either  to  the  sove- 
reign or  to  the  minister,  that  may  be  waived  by  mutual 
consent ; but  is  based  upon  constitutional  principle  and 
state  policy,  it  being  of  the  first  importance  that  there 
should  be  entire  freedom  and  immunity  in  the  confiden- 
tial intercourse  between  the  crown  and  its  immediate 
advisers. 1 

Nothing  that  has  passed  between  the  sovereign  and  his 
ministers,  in  their  confidential  relations  with  each  other, 
may  be  disclosed  to  any  other  person,  or  to  either  House 
of  Parliament,  without  the  express  permission  of  the  sove- 
reign.m  And  this  permission  would  only  be  accorded  for 
purposes  of  state,  as  to  enable  a minister  to  explain  and 
justify  to  Parliament  his  political  conduct.  It  would  not 
be  granted  for  the  purpose  of  enabling  Parliament  to 
scrutinise  the  motives  of  a political  act  which  was  not 
itself  impeachable  on  public  grounds.”  Neither  would  it 
be  given  with  a view  to  subject  the  secret  counsels  of  the 
crown  to  the  review  of  an  ordinary  legal  tribunal.0 

The  necessity  for  obtaining  leave  from  the  crown  to 
divulge  past  proceedings,  or  communications  between 
the  sovereign  and  his  confidential  servants,  applies  with 


‘ See  ante,  vol.  i.  p.  51. — More- 
over, the  king,  as  heed  of  the  Esta- 
blished Church  in  England,  is  at 
liberty  to  communicate  confidentially 
with  the  archbishops  or  bishops,  on 
any  public  matter.— Mirror  of  Pari. 
1833,  p.  3138 

1 Ante,  vol.  i.  p.  301 ; port,  p.  195. 

“ Mirror  of  Pari.  1831-2,  p.  2134. 

■ Ante,  vol.  i.  p.  229.  In  1810.  Lord 
Chatham,  being  a member  of  the  ex- 
isting administration,  was  examined 
at  the  bar  of  the  House  of  Commons, 


touching  the  Walcheren  Expedition, 
which  he  had  personally  commanded. 
(See  ante,  vol.  i.  pp.  171,  332.)  His 
Lordship  answered  all  questions  put 
to  him  as  a military  officer,  but  de- 
clined answering  any  which  concerned 
matters  known  to  him  only  as  a Privy 
Councillor,  or  as  a Cabinet  minister. 
— Colchester  Diary,  vol.  ii.  p.  235 ; 
Pari.  Deb.  voL  xv.  pp.  ccexlviii- 
ccclxxiii. 

° Ante,  vol.  i.  p.  302. 
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equal  force  to  actual  ministers,  and  to  those  who  have 
ceased  to  take  part  in  the  royal  councils.p  Moreover,  it 
is  not  permissible  to  publish  any  state  correspondence 
between  a sovereign  and  his  minister  during  a former 
reign,  although  referring  exclusively  to  events  of  a by- 
gone generation,  without  the  sanction  of  the  reigning 
monarch.'* 

When  negotiations  are  opened  between  an  existing 
ministry  and  leading  members  of  the  Opposition,  it  is 
not  unusual  for  the  crown  to  grant  permission  to  the 
Prime  Minister  to  read  portions  of  correspondence  that 
has  taken  place  between  the  sovereign  and  his  advisers 
on  pending  public  questions,  to  such  individuals,  in  order 
to  define  more  particularly  the  position  of  the  govern- 
ment in  relation  thereto/  Or  the  sovereign  may  himself 
communicate  the  same  to  persons  who  may  be  entrusted 
with  the  formation  of  a new  administration.  But  any 
such  communications  must  always  be  accounted  as  strictly 
confidential. 

In  May  1832,  after  the  resignation  of  the  Grey  ministry,  conse- 
quent upon  their  inability  to  carry  the  Reform  Bill  through  the 
House  of  Lords,  the  king  invited  the  Duke  of  Wellington  and  Lord 
Lyndhurst  to  form  a new  administration.  It  being  indispensable 
that  these  noblemen  should  be  put  into  full  possession  of  the  grounds 
of  the  retirement  of  the  outgoing  ministers,  the  king  communicated 
to  them  certain  Cabinet  Minutes,  which  showed  that  the  Duke  of 
Richmond,  one  of  the  ex-ministers,  had  differed  from  his  colleagues 
upon  the  question  at  issue  between  them  and  the  king.  The  Duke 
of  Wellington  was  unable  to  form  an  administration,  whereupon 
the  ex-ministers  were  recalled.  The  tono  of  a debate  in  the  House 
of  Lords  at  this  juncture  induced  Earl  Grey  to  inform  the  king  that 
it  was  ‘evident  that  a very  improper  use  had  been  made  of  the 


p Mirror  of  Pari.  1831-2,  p.  2069 ; 
ibid.  1834,  p.  2646.— In  1844,  the 
members  of  the  existing  and  of  the 
preceding  administrations,  solicited 
and  obtained  leave  from  the  Queen 
to  disclose  all  the  facts  known  to 
them  respecting  the  opening  of  letters 
at  the  Post  Office,  uuder  royal  war- 
rants, before  a select  committee  of 
the  House  of  Commons. — Hans.  Deb. 


vol.  lxxvii.  p.  727. 

* The  correspondence  between 
George  III.  and  lord  North,  from 
1768  to  1783,  was  ‘published  by 
permission  of  the  Queen,’  in  1867. 
And  see  Lord  Grey’s  Correspondence 
of  the  late  Earl  Grey  with  King 
William  IV.  vol.  i.  pret’.  p.  v. 

' Corresp.  William  IV'.  with  Earl 
Grey,  vol.  ti.  p.  220. 
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papers  communicated  to  the  Duke  of  Wellington  and  Lord  Lynd- 
hurat  by  the  king.  The  Duke  of  Richmond’s  dissent  was  openly 
stated,  and  there  were  other  allusions  to  what  had  passed  between 
the  king  and  his  ministers.’*  In  reply,  the  king,  while  expressing 
his  regret  at  this  unauthorised  and  unwarrantable  disclosure  of  state 
secrets,  justified  his  own  conduct  in  the  matter,  contending  that 
under  the  circumstances  in  which  he  had  been  placed,  he  was  free 
* to  make  such  communication  to  those  two  peers  as  he  might  con- 
sider advisable  and  necessary.’  * His  Majesty  was  afterwards  assured 
by  the  Prime  Minister  and  Lord  Chancellor  Brougham  that  they  ‘con- 
sidered him  perfectly  justified  in  the  communication  he  had  made 
to  the  Duke  of  Wellington  and  Lord  Lyndhurst  of  such  documents 
as  were  necessary  to  put  them  in  possession  of  the  circumstances 
which  had  produced  his  acceptance  of  the  resignation  [of  Earl  Grey 
and  his  colleagues],  and  his  application  to  them.’  " 

Ever  since  the  separate  existence  of  the  Cabinet  Council 
as  a governmental  body,  meetings  of  the  Privy  Council 
have  ceased  to  be  holden  for  purposes  of  deliberation. 
At  the  commencement  of  the  reign  of  George  III.,  we 
find  this  distinction  between  the  two  councils  clearly 
recognised — that  the  one  is  assembled  for  deliberative, 
and  the  other  merely  for  formal  and  ceremonial  purposes.T 
It  is,  in  fact,  an  established  principle,  that  ‘ it  would  be 
contrary  to  constitutional  practice  that  the  sovereign 
should  preside  at  any  council  where  deliberation  or  dis- 
cussion takes  places.’ w 

At  meetings  of  the  Privy  Council,  the  sovereign  occu- 
pies the  chair.  The  President  of  the  Council  sits  at  the 
Queen’s  left  hand ; it  being  noticeable  that  this  func- 
tionary ‘ does  not  possess  the  authority  usually  exercised 
by  the  president  of  a court  of  justice.’1 

The  ceremonial  observed  at  a Privy  Council  has  been 
thus  described  by  a councillor,  upon  his  first  introduction 
to  that  august  assembly,  in  1801  : ‘We  took  the  oath 


• Corresp.  William  IV.  with  Earl 
Grev,  vol.  li.  p.  424. 

• Ibid.  p.  430. 

“ Ibid.  j>.  441. 

' Grenville  Papers  (anno  1761), 
vol.  i.  p.  374. 

• EarlGianville(Preadt.ofCoun.), 


Ilane.  Deb.  vol.  clxxv.  p.  251.  And 
see  Grey,  Early  Years  of  Prince  Con- 
sort, p.  363, ». ; Mirror  of  Pari.  1635, 
p.  7:  Campbell,  Chancellors,  roL  iv. 
pp.  317  m.  499. 

* Macqueen,  Privy  Council,  p. 
ix,  n. 
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of  allegiance,  kneeling,  and  then  the  privy  councillor’s 
oath  was  administered  to  us,  standing.  After  which  we 
kissed  the  king’s  hand,  and  shook  hands  with  each  privy 
councillor  present ; beginning  with  the  Chancellor,  at  the 
king’s  right  hand,  then  going  behind  the  king’s  chair  to 
the  Lord  President  on  his  left,  and  round  the  rest  of  the 
table.’  [Opposite  to  the  king  sat  the  Prime  Minister.] 
‘ After  we  were  sworn  in,  the  Clerks  of  the  Council 
stood  on  each  side  of  the  king,  and  the  Lord  President 
rose  up  and  read  a paper  of  the  business  to  be  trans- 
acted— viz.,  proclamations,  orders,  &c.  And  upon  each 
article  the  king  read  aloud  from  the  margin  what  his 
pleasure  was  to  have  done,  which  the  Clerk  repeated 
aloud  from  his  duplicate.  After  the  business  was 
finished,  the  king  rose  and  spoke  to  all  the  Council 
individually,  by  going  round  as  at  the  lev4e.’r 

The  administrative  functions  which  continue  to  be 
performed  by  the  Privy  Council,  as  a department  of  state, 
will  be  explained  in  another  chapter.* 

T Ld.  Colchester,  Diary  and  Cor-  Geo.  IIL,  roL  iii.  p.  276. 
reap.  voL  i.  p.  270 ; Jesse,  Life  of  * See  putt,  p.  020. 
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CHAPTER  III. 

THE  CABINET  COUNCIL:  ITS  ORIGIN,  ORGANISATION, 

AND  FUNCTIONS. 

Having  completed  our  survey  of  the  history  of  the  King’s 
Councils  under  prerogative  government,  we  proceed  to 
investigate  the  rise,  progress,  and  present  condition  of  the 
Cabinet  Council,  which  has  become  the  supreme  govern- 
ing body  in  the  political  system  of  Great  Britain. 

With  a view  to  the  consideration  of  this  subject  in 
accordance  with  the  sequence  of  historical  events,  it 
may  be  suitably  divided  into  three  heads  : 

I.  The  origin  and  early  history  of  the  Cabinet. 

II.  Its  later  history,  and  present  organisation. 

HI.  Its  actual  functions,  as  the  supreme  governing 
body,  with  its  relations  to  the  crown  and  to  the  executive 
government. 

The  relations  of  the  Cabinet  to  Parliament,  and  its 
practical  dependence  upon  the  will  of  the  House  of 
Commons,  though  incidentally  and  inseparably  con- 
nected with  the  topics  upon  which  we  are  about  to  enter, 
will  claim  more  particular  attention  in  a subsequent 
chapter. 

I.  The  origin  and  early  history  of  the  Cabinet. 

A learned  though  somewhat  paradoxical  writer  of  our 
own  day  has  broadly  asserted  that  ‘ a private  advising 
council,  responsible  to  Parliament,  has  at  all  times  been 
an  inseparable  part  of  the  institution  of  the  Crown  of 
England.’*  This  statement,  if  true  in  the  main,  must  never- 
theless be  taken  with  considerable  allowance.  It  may 

* Tuulmin  Smith,  Pari.  Remembrancer  (1802),  p.  8. 
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indeed  be  safely  admitted  that  4 the  doctrine  that  the 
sovereign  is  not  responsible  is  doubtless  as  old  as  any  part 
of  our  constitution,  and  the  doctrine  that  his  ministers  are 
responsible  is  also  of  immemorial  antiquity.’ b 

We  have  indisputable  evidence,  that  ‘at  an  early 
period  Parliament  evinced  much  anxiety  respecting  the 
appointments  of  the  members  of  the  King’s  Council ; and 
although  their  nomination  and  removal  were  vested  in 
the  crown,  the  sovereign  seems  to  have  been  careful  to 
select  those  who  were  acceptable  to  the  Lords  and 
Commons.  The  king’s  councillors  were  frequently 
appointed  and  sworn  in  Parliament ; and  the  regulations 
by  which  the  Council  was  governed  were  often  the  subject 
of  parliamentary  discussion’  and  enactment.0  And,  so 
far  back  as  the  reign  of  Richard  II.  an  instance  is 
recorded  wherein  the  king’s  councillors  maintained  their 
opinions  in  opposition  to  those  of  their  royal  master, 
with  an  amount  of  firmness  which  could  scarcely  have 
been  exhibited  unless  they  were  conscious  of  a measure 
of  responsibility  to  the  national  council  for  their 
behaviour  in  office.'1 

Furthermore,  our  constitutional  annals,  from  the  reign 
of  Richard  I.,  furnish  occasional  precedents  of  ministers 
of  the  crown  being  called  to  account,  and  condemned,  in 
the  great  council  of  the  realm,  for  acts  of  misgovern- 
ment,  and  of  petitions  being  presented  to  the  king  in 
Parliament  complaining  of  mismanagement  on  the  part 
of  his  judges  and  ministers,  to  which,  in  the  language  of 
an  old  writer,  ‘ the  king  very  frequently  answered,  Let 
any  man  complain  and  he  shall  find  remedy ; and  such 
answer  of  the  king  was  a satisfaction  to  the  subjects,  for 
redress  of  the  grievance  soon  followed.’* 

•>  Macaulay,  Hist,  of  Eng.  vol.  iv.  And  see  Macaulay,  Hist,  of  England, 
p.  9.  And  seo  Allen  on  tne  Royal  vol.  i.  pp.  29-32. 

Prerogative,  pp.  7,  2<5.  " • Gordon,  History  of  Parliament, 

« Nicolas,  Proc.  P.  C.  vol.  i.  p.  ii. ; vol.  ii.  p.  287  ; Forster,  Debates  on 
Dicey,  pp.  12,  17.  And  see  ante,  pp.  Grand  Remonstrance,  pp.  10,  27,  47, 
2«,  30.  61. 

d Nicolas,  Proc.  P.  C.  vol.  i.  p.  xv. 
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a.d.  1189. 
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And  at  a later  period,  the  necessity  for  obtaining 
supplies  for  the  service  of  the  crown  contributed  to 
induce  the  sovereign  to  defer  to  the  expressed  wishes  of 
Parliament,  and  remove  from  office  ministers  of  state  and 
other  functionaries  who  had  given  offence  by  their 
public  conduct/ 

The  forms  of  the  Constitution,  which  required  that  the 
king  should  always  communicate  with  his  ministers,  and 
perform  every  act  of  state  through  a privy  councillor,* 
afforded  to  the  ancient  Parliament  of  England  the  means 
of  fixing  the  responsibility  for  acts  of  the  crown  upon 
those  who  had  been  parties  in  giving  effect  to  the  same, 
and  who  were  liable  to  impeachment  by  the  House  of 
Commons  for  misconduct  in  office.  But,  after  all,  these 
examples  do  not  betoken  the  existence,  in  the  case  of 
ministers  of  the  crown  under  prerogative  government,  of 
a responsibility  to  the  country,  or  to  Parliament,  in  the 
modern  acceptation  of  the  term.h  The  formal  intro- 
duction of  this  important  principle  into  our  constitutional 
system  was  to  be  the  work  of  another  generation. 

The  practice  of  consulting  a few  confidential  advisers, 
in  preference  to,  and  instead  of,  the  whole  Privy  Council, 
was  doubtless  resorted  to  by  the  sovereigns  of  England 
from  a very  early  period.  Lord  Bacon,  writing  in  the 
reign  of  James  I.,  upon  the  use  of  councillors  to  kings, 
cites  the  example  of  ‘King  Henry  VH.,  who,  in  his 
greatest  business,  imparted  himself  to  none,  except  it 
were  to  Morton  and  Fox.’  While  affairs  of  state  were, 
for  the  most  part,  debated  in  the  Privy  Council,  in 
presence  of  the  king,  it  naturally  happened  that  some 
councillors,  more  eminent  than  the  rest,  should  form 
juntos  or  cabals,  for  closer  and  more  secret  co-operation, 
or  should  be  chosen  by  the  sovereign  as  his  most  intimate 


' Forster,  Grand  Remonst.  pp.  10,  xxxiv. ; Dicey,  pp.  18,  60.  And  see 
27,  47,  61.  Hataell,  Precedents,  vol.  ante,  pp.  10,  29. 
iv.  p.  69,  &e.  h See  Nicolas,  Proc.  P.  C.  vol.  vii. 

« Nicolas,  Proc.  P.  C.  vol.  i.  p.  p.  xiv. 
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and  confidential  advisers.  These  statesmen  came  to  be 
designated  as  the  Cabinet,  from  the  circumstance  of  their 
deliberations  being  conducted  in  an  inner  room,  or 
Cabinet,  of  the  Council  apartments  in  the  royal  palace. 

But  no  resolutions  of  state,  or  other  overt  act  of  govern- 
ment, were  finally  taken  without  the  deliberation  and 
assent  of  the  Privy  Council,  who  then,  as  now,  were  the 
only  advisers  of  the  crown  recognised  by  law.' 

We  first  meet  with  the  term  ‘Cabinet  Council,’  in  First  mon- 
contradistinction  to  that  of  Privy  Council,  in  the  reign  ^inet* 
of  Charles  I.  Clarendon,  in  his  ‘ History  of  the  [Rebellion,’ 
after  describing  the  condition  of  the  government  at  the  time 
the  great  Council  of  Peers  was  convened  at  York  by  the 
king,  in  September  1640,  and  mentioning  that  the  burthen 
of  state  affairs  rested  principally  upon  the  Archbishop 
of  Canterbury,  the  Earl  of  Strafford,  and  Lord  Cottington, 
proceeds  to  state  that  some  five  or  six  others  being  added 
to  them,  on  account  of  their  official  position  and  tried 
ability,  ‘ these  persons  made  up  the  Committee  of  State 
(which  was  reproachfully  after  called  the  Juncto , and 
enviously  then  in  court  the  Cabinet  Council ),  who  were 
upon  all  occasions,  when  the  secretaries  received  any 
extraordinary  intelligence,  or  were  to  make  any  extra- 
ordinary despatch,  or  as  often  otherwise  as  was  thought 
fit,  to  meet : whereas  the  body  of  the  Council  observed 
set  days  and  hours  for  their  meeting,  and  came  not  else 
together  except  specially  summoned.’1  In  another  place 
he  says  the  practice  then  prevailed  of  admitting  many 
persons  of  inferior  abilities  into  the  Privy  Council  merely 
as  an  honorary  distinction,  and  that  thus  the  Council 
grew  so  large  that,  ‘ for  that  and  other  reasons  of  unapt- 
ness and  incompetency,  committees  of  dexterous  men 
have  been  appointed  out  of  the  table  to  do  the  busi- 
ness of  it.’  And  he  remarks  that  one  of  the  grounds 
of  Strafford’s  attainder  was  a discourse  of  his  ‘in  the 

1 Hallam,  Const.  Hisfc  vol.  iii.  p.  J Clar.  Reb.  book  ii.  p.  226  (edit. 

240.  1819). 
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Committee  of  State, which  they  called  the  Cabinet  Council.'* 
Again,  in  his  ‘ Autobiography’,  he  mentions  that  when, 
after  Lord  Falkland’s  death,  in  1643,  Lord  Digby  replaced 
him  as  Secretary  of  State,  ‘ he  was  no  sooner  admitted 
and  sworn  Secretary  of  State  and  Privy  Councillor,  and 
consequently  made  of  the  Junto  which  the  king  at  that 
time  created — consisting  of  the  Duke  of  Richmond,  the 
Lord  Cottington,  the  two  Secretaries  of  State,  and  Sir 
John  Colepepper — but  the  Chancellor  of  the  Exchequer 
(Clarendon  himself,  then  Mr.  Hyde)  was  likewise  added ; 
to  the  trouble,  at  least  the  surprise,  of  the  Master  of  the 
Rolls  (Sir  J.  Colepepper),  who  could  have  been  contented 
that  he  should  have  been  excluded  from  that  near  trust, 
where  all  matters  were  to  be  consulted  before  they 
should  be  brought  to  the  Council-board.’ 1 

The  introduction  of  this  method  of  government  by 
means  of  a Cabinet  was  exceedingly  distasteful  to  the 
whole  community.  It  was  one  of  the  innovations  against 
which  the  popular  feeling  was  directed  in  the  first  years 
of  the  Long  Parliament.  The  Grand  Remonstrance, 
addressed  by  the  House  of  Commons  to  Charles  I.,  in 
1641,  set  forth  that  such  councillors  and  other  ministers 
of  state  only  should  be  employed  by  the  king  as  could 
obtain  the  confidence  of  Parliament.”  And  in  the  Second 
Remonstrance,  issued  in  January  1642,  complaint  is 
made  of  ‘ the  managing  of  the  great  affairs  of  the  realm 
in  Cabinet  Councils,  by  men  unknown  and  not  publicly 
trusted.’" 

During  the  protectorate  of  Cromwell,  Cabinets  were  un- 
known. The  government  of  the  country  wras  conducted 
by  the  supreme  will  of  the  great  dictator,  assisted  by  a 
Council  of  State,  which  should  at  no  time  exceed  twenty- 
one  members,  nor  be  less  than  thirteen.  But  public  affairs 


* Clar.  Rob.  book  iii.  pp.  272,  273. 

1 Clar.  Autoliiog.  vol.  i.  p.  85.  " Clar.  Hist.  Rebellion,  book  iv.  p. 

- Forster’s  Grand  Remonstrance,  537.  And  see  book  vii. 
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were  chiefly  transacted  by  certain  committees  of  Parlia- 
ment, until  it  became  evident  that  these  committees  were 
assuming  too  much  authority,  when  the  Long  Parliament 
itself  was  summarily  abolished  by  this  mighty  autocrat, 
who  was  not  disposed  to  submit  his  will  to  constitutional 
restraints.  The  legislative  assemblies  subsequently  con- 
vened by  Cromwell  were  too  much  under  his  own  control 
to  offer  any  serious  obstructions  to  his  government. 

Immediately  upon  the  restoration  of  monarchy,  in 
1660,  the  Privy  Council  was  reconstituted  by  the  king, 
and  resumed  its  original  functions.  But  the  public  mind 
at  this  period  was  not  in  the  humour  to  reopen  the 
difficult  question  of  the  relations  between  the  sovereign 
and  Parliament,  and  Charles  II.  was  too  fond  of  pleasure, 
and  of  his  own  prerogative,  to  be  willing  to  agree  to  any- 
thing which  would  encroach  upon  either.  But  he  was'  not 
averse  to  an  attempt  to  render  the  Privy  Council  itself  more 
efficient.  For,  after  the  Restoration,  the  Privy  Council 
included  all  those  who  had  been  members  of  the  Privy 
Council  of  Charles  I.,  amongst  whom  were  many  faithful 
royalists ; but  there  were  also  some  who  had  espoused 
the  cause  of  the  Parliament.  The  number  of  councillors, mm 
and  the  doubtful  loyalty  of  some  of  them,  rendered  the 
existing  body  an  unsafe  and  inefficient  instrument  for  the 
direction  of  public  affairs.  Accordingly,  at  the  sugges- 
tion of  Hyde,  the  Lord  Chancellor,  and  virtual  head  of 
the  administration,  a plan  was  devised  for  the  subdivision 
of  the  Privy  Council  into  separate  committees,  to  each  of 
which  should  be  assigned  a special  class  of  subjects.™ 
This  was  but  the  carrying  out  of  a reform  already 
provided  for  by  the  regulations  of  1553,°  under  which  we 
find,  in  the  reign  of  James  I.,  a committee  of  the  council 
appointed  for  war,  that  included  several  of  the  king’s 


Fora  list  of  the  Pri ry  Council-  sent,  Dod’s  Peerage,  &c.  1868,  p.  796. 
lore  of  England  from  the  Restoration  “ Lister,  Life  of  Clarendon,  yoI. 
to  1850,  see  Haydn,  Book  of  Digni-  ii.  p.  6 ; Cox,  Eng.  Govt.  p.  648. 
ties,  pp.  119-140.  And,  at  the  pre-  ° See  ante,  p.  38. 
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principal  ministers;  and  another  committee  for  foreign 
affairs.  It  was  now  proposed  that  there  should  be  a com- 
mittee for  foreign  affairs,  a committee  for  admiralty,  naval, 
and  military  affairs;  a committee  for  petitions  of  complaint 
and  grievance  ; and  a committee  for  trade  and  foreign 
plantations.  Furthermore,  that  ‘ if  anything  extraordinary 
happens  which  requires  advice,  whether  in  matters  relating 
to  the  treasury,  or  of  any  other  mixed  nature,  other  than  is 
afore  determined,  his  majesty’s  meaning  and  intention  is, 
that  particular  committees  be  in  such  cases  appointed  for 
them  as  hath  been  heretofore  accustomed ; such  com- 
mittees to  make  their  report  in  writing,  to  be  offered  to 
his  majesty  at  the  next  council  day  following.  If  any 
debate  arise,  the  youngest  councillor  to  begin,  and  not  to 
speak  a second  time.’p 

It  is  doubtful  whether  all  these  committees  were 
actually  organised  at  this  time.  But  the  so-called  com- 
mittee for  ‘ foreign  affairs,’ — which  consisted  of  the  Lord 
Chancellor  and  five  others,  mostly  his  intimate  friends 
and  adherents, — took  the  lead  and  became  in  reality  a 
Cabinet  Council,  to  whom  alone  the  king  entrusted  the 
secrets  of  his  policy,  and  wherein  was  discussed,  invariably 
in  the  presence  of  the  king,  all  the  most  important  affairs 
of  state,  both  foreign  and  domestic,  before  they  were 
submitted  to  a general  meeting  of  the  ‘Privy  Couucil. 
This  confidential  committee  virtually  superseded  the  rest 
of  the  Council,  who  were  only  consulted  on  formal 
occasions.  In  connection  with  the  formation  of  this 
Cabinet,  or  Cabal, 11  as  it  was  then  termed,  the  king  greatly- 
increased  the  number  of  the  whole  Council  ; and  thus 


» Cox,  Eng.  Oovt.  p.  618. 

’ This  designation  has  been  errone- 
ously supposed  to  have  been  derived 
from  the  initial  letters  of  the  mem- 
bers composing  the  Cabal,  in  the  year 
1670  (see  llaydn,  Book  of  Dignities, 
p.  00).  But  this,  in  point  of  fact, 
was  a mere  coincidence ; as  the  same 
term  was  applied  to  a former  minis- 


try, in  1665.  It  is  a derivation  from 
the  Hebrew,  originally  signifying 
something  secret  or  mysterious,’  but 
gradually  extended  to  include  the 
idea  of  conspiracy  and  intrigue.  See 
Pepvs’  Diary,  edit.  1854,  vol.  iii. 
p.  628,  n. ; Campbell’s  Chancellors, 
vol.  iii.  p.  101,  n. ; Notes  aud  Queries, 
vo).  v.  p.  620. 
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obtained  a valid  reason  for  employing  only  a select  body 
of  his  advisers.  For  Charles  II.  had  an  extreme  dislike 
to  the  formality  of  long  discussions  in  full  Council,' 
adverting  to  which,  in  1679,  his  Majesty  thanked  the 
whole  body  of  his  councillors  for  all  the  good  advices 
they  had  given  him,  ‘ which,’  he  added,  ‘ might  have 
been  more  frequent  if  the  great  number  of  this  Council 
had  not  made  it  unfit  for  the  secresy  and  despatch  that 
are  necessary  in  many  great  affairs.  This  forced  him  to 
use  a smaller  number  of  you  in  a foreign  committee  (the 
Cabal),  and  sometimes  the  advices  of  some  few  among 
them  upon  such  occasions,  for  many  years  past.’* 

Of  the  first  ministry  of  Charles  II.  we  are  informed  by 
Clarendon,*  that  ‘ the  Treasurer  (Southampton),  the  Mar- 
quis of  Ormond,  General  Monk,  with  the  two  Secretaries 
of  State,  were  of  that  secret  committee,  with  the  Chan- 
cellor (Clarendon  himself),  which,  under  the  notion  of 
foreign  affairs,  were  appointed  by  the  king  to  consult  all 
his  affairs  before  they  came  to  a public  debate.”*  And 
Roger  North,  referring  to  this  period,  says  that  ‘ the 
Cabinet  Council  consisted  of  those  few  great  officers  and 
courtiers  whom  the  king  relied  upon  for  the  interior 
dispatch  of  his  affairs and  that  while  4 at  first  it  was 
but  in  the  nature  of  a private  conversation,  it  came  to  be 
a formal  council,  and  had  the  direction  of  most  trans- 
actions of  the  government,  foreign  and  domestic. ,T  These  cabinet 
Cabinet  meetings  were  holden,  for  a time,  about  twice  in  meetiDga- 
the  week  ; but  after  a while,  for  the  greater  convenience 
of  the  king  and  his  ministers,  it  became  customary  to 
hold  them  upon  Sunday  evenings.  Every  Lord’s  day,  the 
great  officers  of  state  would  attend  the  king  to  moruing 
service  in  the  royal  chapel,  and  be  at  hand  to  wait  upon 
him,  in  the  evening,  for  consultation  on  public  affairs." 

' Dicey,  pp.  66,  66.  Offices,  p.  23. 

• Ibid.  p.  66.  And  see  Temple’s  r Life  of  Lord  Guildford,  vol.  ii. 

Memoirs,  vol.  ii.  p.  46,  n.  p.  60. 

* Continuation  of  his  Life,p.  27.  * Campbell’s  Chancellors,  vol.  iii. 

■ And  see  Thomas,  Hist.  Public  pp.  191,  a.  476.  This  curious  custom 
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Charles  II.  was  a monarch  who  coveted  the  possession 
of  arbitrary  power.  He  therefore  naturally  preferred  to 
avail  himself  of  the  services  of  a few  trusty  councillors, 
whom  he  could  choose  from  amongst  their  less  pliant  col- 
leagues. Hallam  tells  us  that  ‘ the  delays  and  decencies 
of  a regular  council,  the  continual  hesitation  of  lawyers, 
were  not  suited  to  his  temper,  his  talents,  or  his  designs.’ 
And  it  must  be  confessed,  that  the  Privy  Council,  as  it 
was  then  constituted,  was  too  numerous  for  the  practical 
administration  of  government.  ‘ Thus  by  degrees  it  be- 
came usual  for  the  ministry  or  Cabinet  to  obtain  the  king’s 
final  approbation  of  their  measures  before  they  were  laid, 
for  a mere  formal  ratification,  before  the  Privy  Council.’* 
Nevertheless,  we  are  assured  by  Clarendon,  who  as  Lord 
Chancellor,  took  an  active  part  in  all  these  proceedings, 
that  the  Cabinet  ‘ never  transacted  anything  of  moment 
(his  majesty  being  always  present)  without  presenting  the 
same  first  to  the  council-board.’  He  adds,  that  while  at 
first  they  were  ‘ all  of  one  mind,  in  matters  of  importance,’ 
yet  that  after  about  two  years,  the  king  added  others  to 
this  Cabinet  4 of  different  judgment  and  principles,  both 
in  Church  and  State,’  to  himself,  whereby  his  own  influ- 
ence with  the  king  was  considerably  impaired/ 

Unpopnin-  The  4 Cabal’  ministry  lasted  about  three  years,  and  was 

ritv  of  go-  ve_.  unpopular.  Nor  need  we  wonder  at  this,  for  what- 

vernment.  J ,r  1 . 

ever  might  be  the  advantages  of  Cabinet  government,  the 
check  upon  the  will  of  the  sovereign  which  was,  to  some 
extent,  afforded  by  a body  so  numerous  and  influential  as 
the  Privy  Council,  was  lost  sight  of,  if  not  altogether  re- 
moved, when  the  administration  was  placed  in  the  hands 
of  a secret  oligarchy.  And  should  the  enormous  power 
entrusted  to  the  Cabinet  be  abused  it  would  be  difficult,  if 


of  state  attendance  at  church  on 
Sunday  mornings,  and  of  the  holding 
of  Cabinet  Councils  every  Sunday 
evening,  continued  to  be  observed  in 
the  reign  of  Queen  Anne.  Camp- 
bell’s Chancellors,  vol.iv.  p.  280,  287. 


1 Ilallam,  Const.  Ilist.  vol.  iii.  p. 
250  ; Pari.  Ilist.  vol.  v.  p.  73.3. 

r Lord  Clarendon's  Address  to 
House  of  lairds  upon  his  impeach- 
ment, in  1007.  State  Trials,  vol.  \ L 
p.  370. 
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not  impossible  to  call  them  to  account.  The ‘Cabal’ 
ministry  was  broken  up  in  1G74.  Sir  Thomas  Osborne, 
soon  after  created  Earl  of  Danby,  then  became  chief 
minister,  and  retained  office  until  1678.  The  history  of 
England  at  this  period  is  that  of  a continual  struggle  be- 
tween the  crown  and  the  Commons,  during  which  time 
the  executive  was  never  more  profligate  and  anti-national, 
or  representative  government  more  factious  and  corrupt.* 
The  Earl  of  Dauby,  being  impeached  by  the  Commons 
for  treasonable  practices,  was  sent  to  the  Tower.  For 
a short  interval  public  affairs  were  in  a miserable  plight. 
The  Parliament  became  daily  more  and  more  violent; 
while  the  king’s  authority  was  so  low,  that  it  seemed 
equally  difficult  to  dissolve  Parliament,  or  to  carry  on  the 
government  without  a dissolution. 

At  this  juncture  his  majesty  applied  to  Sir  William 
Temple,  one  of  the  foremost  statesmen  of  the  age,  and  by 
his  advice  was  induced  to  accept  a new  scheme  of  ad- 
ministration. This  was  nothing  less  than  an  ingenious 
attempt  to  combine  the  advantages  of  the  old  system  of 
government  by  a council  with  those  of  the  modern  device 
of  government  by  means  of  a Cabinet,  selected  from 
amongst  the  principal  parliamentary  leaders.  As  a neces- 
sary preliminary,  the  existing  Privy  Council  was  dissolved, 
and  a new  one  appointed,  wffiich  consisted  of  only  thirty 
persons.  Of  these,  one-half  were  selected  from  the  chief 
officers  of  the  crown  and  household,  including  also  the 
Archbishop  of  Canterbury  and  the  Bishop  of  London. 
The  remaining  moiety  were  chosen  from  among  the  leading 
members  of  both  sides  of  the  two  Houses  of  Parliament, 
without  office,  but  being  required,  as  an  indispensable 
qualification,  to  be  possessors  of  large  estates.  This 
Council  was  presided  over  by  a Lord  President,  who  how- 
ever had  neither  the  authority  nor  the  influence  of  a Prime 
Minister.  Otherwise,  this  new-fangled  Privy  Council  bore 
some  resemblance  to  a modem  Cabinet ; but  with  the  all- 

* Dicey,  p.  OB;  Knight,  Iliat.  of  Eng.  vol.  iv.  ch.  20. 
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important  difference,  that  there  was  no  agreement  that  all 
the  councillors  should  concur  in  carrying  into  effect,  and 
supporting  in  Parliament,  the  decision  of  the  majority 
upon  questions  of  public  policy ; or  even  that  they  should 
abstain  from  parliamentary  opposition  to  each  other.* 
And  although  the  goodwill  of  Parliament  was  sought  to 
be  conciliated  at  the  first  formation  of  the  new  council,  its 
continued  existence  was  not  made  to  depend  upon  its  re- 
taining that  goodwill. 

In  the  selection  of  persons  to  compose  this  council. 
Temple’s  idea  was  that  the  leading  interests  of  the  whole 
community  should  be  represented  therein.  Thus,  the 
Archbishop  of  Canterbury  and  the  Bishop  of  London  were 
‘to  take  care  of  the  Church;’  the  Lord  Chancellor  and 
the  Chief  Justice  to  ‘ inform  the  king  well  of  what  con- 
cerns the  laws;’  the  peers  and  landed  gentry,  by  their 
large  possessions,  to  be  fit  representatives  of  the  national 
wealth,  so  that  ‘at  the  worst,  and  upon  a pinch’  they 
might  ‘ out  of  their  own  stock  furnish  the  king,  so  far  as 
to  relieve  some  great  necessity  of  the  crown.’ b 

On  April  21,  1679,  the  king  nominated  his  new  Coun- 
cil, and  in  person  announced  its  formation  to  Parliament, 
informing  them  that  he  had  made  choice  of  such  persons 
as  were  worthy  and  able  to  advise  him ; and  that  he  "was 
resolved,  in  all  his  weighty  and  important  affairs,  next  to 
the  advice  of  his  great  council  in  Parliament  (which  he 
should  very  often  consult  with),  to  be  advised  by  them.' 
But  though  planned  for  the  express  purpose  of  conciliat- 
ing the  approbation  of  Parliament,  or  at  any  rate,  of  the 
constituent  body,  should  ^-.dissolution  of  Parliament  be- 
come necessary,4  this  novel  scheme  of  administration 
wholly  failed  to  obtain  public  confidence.  And  with 
reason,  for  it  aimed  at  reconciling  two  inconsistent  prin- 
ciples ; the  appointment  of  some  ministers  solely  because 


* Temple’s  Memoirs,  by  T.  P.  e Ixirds'  Journal,  vol.  xiii.  p.  580. 
Courtenay,  vol.  ii.  pp.  84-74.  4 Temple’s  Memoirs,  vol.  ii.  p.  34. 

b Ibid.  p.  84  ; Dicey,  p.  00. 
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they  were  acceptable  to  the  king,  and  of  others  merely 
for  the  sake  of  their  influence  in  Parliament.  It  was 
moreover  of  too  unwieldy  dimensions  for  a governing  body. 

For  there  tvas  to  be  no  interior  Cabinet ; but  all  the  thirty 
were  to  be  entrusted  with  every  political  secret,  and  sum- 
moned to  every  meeting.'  Notwithstanding  its  apparent 
plausibility,  and  the  welcome  accorded  to  it  by  some  of 
the  most  eminent  statesmen  of  the  day,  this  elaborate 
device  was  of  very  short-lived  duration.  Parliament  re- 
ceived it  coldly,  and  no  wonder,  since  on  Temple’s  own 
admission,  the  authority  of  the  new  Council  was  designed 
to  counterbalance  the  increasing  influence  of  the  legisla- 
ture Internal  dissensions  arose  in  the  Council  itself 
through  the  introduction  of  certain  members  who  were 
opposed  to  the  court ; and  at  last  Temple  dealt  a finish-  Failure  of 
ing  stroke  to  his  own  creation,  by  consenting  to  form  an 
interior  Council  therein  ; though  the  essence  of  his  scheme 
had  been  that  the  whole  body  should  always  be  consulted. 

After  the  failure  of  this  notable  project,  the  king,  in  open 
disregard  of  his  solemn  engagement  to  the  contrary,  sought 
thenceforth  to  govern  according  to  his  own  caprice/ 

Ephemeral  and  impracticable  as  it  was,  Temple’s  project 
is  not  witliout  interest,  as  it  serves  to  mark  an  important 
stage  in  the  transition  from  government  by  prerogative, 
administered  through  the  whole  Pri\y  Council,  and  par- 
liamentary government  through  the  instrumentality  of  a 
Cabinet. 

During  the  rest  of  the  reign  of  Charles  II.,  as  well  as 
during  the  short  and  stormy  career  of  his  unfortunate 
successor,  the  king’s  Council  shared  the  odium  and  unpo- 
pularity of  their  royal  master.  James  II.  introduced  into 
his  Council  several  Roman  Catholics,  who  were  naturally  continued 
regarded  by  the  nation  with  mistrust.  But  the  great  blot  j^nP^pu' 
in  its  composition  continued  to  be  that  which  was  pointed  of  the 
out  in  the  Grand  Remonstrance,  namely,  that  it  did  not  CounciL 

• Macaulay,  Hist,  of  Eng.  yol.  i.  p.  ' Dicey  on  the  Privy  Council,  p. 

241.  07. 
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consist  of  men  in  whom  Parliament  was  willing  to  repose 
its  confidence.  Its  proceedings,  moreover,  were  conducted 
with  such  secresy,  that  it  was  impossible  to  determine 
upon  whom  to  affix  the  responsibility  of  any  obnoxious 
measure.  After  a very  brief  duration,  James’s  unpopular 
reign  terminated  in  his  abdication  and  flight.  With 
the  Revolution  which  placed  the  house  of  Orange  upon 
the  throne  of  England,  a new  era  commenced,  full  of 
promise  to  the  friends  of  constitutional  government.  There 
was  happily  no  need,  on  this  occasion,  for  new  fundamen- 
tal laws  to  be  enacted,  or  for  another  constitution  to  be 
framed.  Important  amendments  to  existing  laws  were 
doubtless  required,  and  further  securities  to  protect  the 
liberty  of  the  subject  from  aggression ; but  the  effort  to 
secure  these  benefits  was  by  no  alteration  of  the  estab- 
lished polity,  but  by  restoring  our  ancient  constitution  to 
its  first  principles,  and  reviving  a spirit  of  harmony  be- 
tween the  crown  and  Parliament.* 

During  the  earlier  part  of  the  reign  of  William  III., 
however,  nothing  was  done  to  improve  the  efficiency  and 
accountability  of  the  Privy  Council,  beyond  the  selection 
of  men  to  form  part  of  the  same  in  whom  the  king  himself 
could  thoroughly  confide.  Relying  upon  his  personal  popu- 
larity, and  unwilling  to  share  his  authority  with  others,  the 
king  was  reluctant  to  make  any  change  which  should  lessen 
his  own  power.  At  length  an  opportunity  presented  itself 
whereby  the  Parliament  could  exact  from  the  crown  ad- 
ditional guarantees  for  constitutional  rights.  It  was  neces- 
sary to  make  legislative  provision  for  the  succession  of  the 
crown,  in  the  Protestant  line,  in  default  of  issue  of  the 
reigning  sovereign,  and  of  the  Princess  Anne,  the  heiress 
presumptive,  by  acknowledging  the  right  of  the  Princess 
Sophia  of  Hanover,  and  her  issue,  being  Protestants,  to 
inherit  the  throne.  Parliament  took  advantage  of  this 
juncture  to  obtain  the  grant  of  further  liberties,  which 


* Macaulay,  Hist,  of  England,  vol.  ii.  pp.  067-062 ; ante,  vol.  i.  p.  3. 
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should  take  effect  upon  the  accession  of  the  house  of 
Hanover. 

In  the  Act  of  Settlement  (12  and  13  William  HI.  c.  2) 
a clause  was  introduced — aimed  at  the  existence  of  the 
obnoxious  ‘ Cabinet,’  which  continued  to  be  unpopular  in 
Parliament11 — enacting  that  from  and  after  the  time  afore- 
said, ‘ all  matters  and  things  relating  to  the  well-governing 
of  this  kingdom,  which  are  properly  cognisable  in  the 
Privy  Council  by  the  laws  and  customs  of  this  realm,  shall 
be  transacted  there,  and  all  resolutions  taken  thereupon 
shall  be  signed  by  such  of  the  Privy  Council  as  shall  ad- 
vise and  consent  to  the  same.’  But  this  measure,  as  we 
have  alresftly  noticed  in  our  introductory  chapter,'  proved 
abortive,  and  was  repealed  before  it  went  into  operation.1 
It  was  founded  upon  error, k as  it  endeavoured  to  enforce 
the  responsibility  of  ministers  without  its  natural  correla- 
tive, namely,  their  recognised  presence  in  the  two  Houses 
of  Parliament  to  render  an  account  of  their  stewardship. 

Meanwhile,  the  House  of  Commons,  having  proved  its 
strength,  was  rapidly  acquiring  increased  power.  But  for 
the  want  of  proper  control,  it  was  a prey  to  caprice,  indeci- 
sion, endless  talking  to  no  purpose,  and  factious  squabbling. 
4 The  truth  was  that  the  change  which  the  Revolution  had 
made  in  the  House  of  Commons,  had  made  another  change 
necessary ; and  that  other  change  had  not  yet  taken  place. 
There  was  parliamentary  government : but  there  was  no 
ministry.’1  In  other  words,  although  the  chief  offices  in 
the  government  were  filled  by  persons  who  sat  in  Parlia- 
ment, yet  these  offices  ‘were  distributed  not  unequally 


h See  P&rL  Hist  vol.  v.  pp.  722- 
733. 

1 See  ante,  vol.  i.  p.  43. 

J I! v 4 Anne,  c.  8,  sec.  24. 
k The  point  specially  aimed  at  b_v 
the  regulation  requiring  members  of 
the  Pnvy  Council  to  sign  their  reso- 
lutions was,  evidently,  in  order  to 
identify  those  who  were  responsible 
for  Buy  given  act  or  proceeding.  Cox, 
in  his  Institutes  (pp.  244-243),  dis- 


cusses this  question,  and  shows  that 
while  in  some  cases  it  might  be  pos- 
sible for  a minister,  by  extreme 
caution,  to  prevent  the  existence  of 
any  direct  evidence  of  his  advice  to 
the  crown,  it  is  probable  that,  in 
matters  of  moment,  his  papers  and 
official  acts  would  generally  betoken 
the  nature  of  his  counsels. 

1 Macaulay,  vol.  iv.  p.  434. 
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between  the  two  great  parties,’  and  ‘ the  men  who  held 
those  offices  were  perpetually  caballing  against  each  other, 
haranguing  against  each  other,  moving  votes  of  censure 
on  each  other,  exhibiting  articles  of  impeachment  against 
each  other ; and,  as  a natural  consequence,  the  temper  of 
the  House  of  Commons  was  wild,  ungovernable,  and  un- 
certain.’” 

In  this  juncture,  a plan  was  happily  devised  which, 
while  it  was  calculated  to  conserve  the  weight  and  influence 
that  rightfully  appertained  to  the  crown  in  the  conduct 
of  public  business  in  Parliament,  also  afforded  the  means 
of  successfully  controlling  its  turbulent  majorities,  and  of 
permanently  conciliating  their  goodwill.  By  *the  advice 
of  Sunderland,  the  king  resolved  to  construct  a ministry 
upon  a common  bond  of  political  agreement,  the  several 
members  of  which  being  of  accord  upon  the  general  prin- 
ciples of  state  policy,  would  be  willing  to  act  in  unison  in 
their  places  in  Parliament.”  Gradually,  as  opportunity 
offered,  the  Tory  element  in  the  existing  administration 
was  eliminated,  so  that,  at  last,  its  political  sentiments  were 
in  harmony  with  the  prevailing  opinions  of  the  majority 
of  the  House  of  Commons.  When  this  had  been  accom- 
plished, the  servants  of  the  crown  in  Parliament  possessed 
the  double  advantage  of  being  the  authorised  representa- 
tives of  the  government,  and  the  acknowledged  leaders 
of  the  strongest  party  in  the  popular  chamber.  By  this 
happy  contrivance  the  Parliament,  through  whose  patriotic 
endeavours  the  monarchy  had  been  restored,  and  the 
liberties  of  the  people  effectually  consolidated,  was  recog- 
nised as  ‘ a great  integral  part  of  the  Constitution,  without 
which  no  act  of  government  could  have  a real  vitality.’ 

Before  the  Revolution,  as  has  been  already  noticed,0 
Parliaments  were  wont  to  be  considered  as  a troublesome 
incumbrance,  whose  chief  use  was  to  vote  money  for  the 
service  of  the  crown.  It  had  been  the  continual  endeavour 

= Macaulay,  vot  iv.  p.  437.  ° Ante,  p.  41. 

* I hid.  pp.'438,  443-440. 
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of  the  Stuarts  to  dispense,  as  far  as  possible,  with  the  aid 
of  Parliaments.  On  the  other  hand,  the  experience  of  the 
Civil  War,  and  of  the  earlier  years  of  the  Commonwealth, 
had  proved  that  the  attempt  of  the  legislative  power  to 
rid  itself  of  the  restraints  of  a monarchy,  was  fraught 
with  peril  to  the  State.  ‘ The  sagacity  of  Cromwell  saw 
that  a monarchy,  or  “ something  like  a monarchy,”  in  con- 
junction with  a Parliament,  was  best  adapted  to  the  whole 
structure  of  the  English  laws,  and  best  suited  to  the  cha- 
racter of  the  English  people.p  How  to  bind  these  hitherto 
opposing  elements  together,  in  a cordial  and  intimate 
union,  was  a problem  which  the  great  Protector  was  un- 
able to  solve.  But  this  difficult  question  was  about  to  be 
determined  by  one  who  combined  all  Cromwell’s  energy 
and  foresight  with  a deeper  regard  for  constitutional  ob- 
ligations. 

Such  a thing  as  the  formal  introduction  of  the  king’s 
ministers  into  Parliament,  for  the  purpose  of  representing 
the  crown  in  the  conduct  of  public  business  therein,  had 
been  previously  unknown  in  England.  It  is  true  that, 
from  an  early  period,  various  ministers  of  state,  and  sub- 
ordinate officers  of  the  executive  government,  had  obtained 
entrance,  from  time  to  time,  into  the  House  of  Commons ; 
there  being  no  legal  restriction  to  prevent  any  number  of 
servants  of  the  crown  from  sitting  in  that  assembly.  The 
presence  of  these  fiinctionaries  served,  no  doubt,  to  in- 
crease the  influence  of  the  crown  over  the  deliberations  of 
Parliament ; but  they  occupied  no  recognised  position  in 
the  popular  chamber ; the  House,  in  fact,  merely  tolerating 
their  presence,  and  often  entertaining  the  question  whether 
they  should  be  permitted  to  retain  their  seats  or  not.' 

We  read  that  ‘ in  Henry  VH.’s  time,  and  Henry  Vill.’s, 
ministers  of  state,  officers  of  the  revenue,  and  other 
courtiers,  found  an  account  in  creeping,  through  boroughs, 


p Knight,  Pop.  Hist,  of  Eng.  toI.  , Hatsell,  Precedents,  toI.  ii.  pp. 
iv.  p.  449.  22,  42. 
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into  the  House  of  Commons.’ r As  a natural  result  of 
this  proceeding,  it  is  mentioned,  in  a debate  on  placemen 
in  Parliament,  in  1680,  that  in  the  20th  year  of  Henry 
VIII.,  there  was  an  Act  passed  to  release  to  the  king  cer- 
tain loans  he  had  borrowed,  which  Act  ‘ was  much 
opposed,  but  the  reason  that  is  given  why  it  passed  is, 
because  the  house  was  mostly  the  king’s  servants ; but  it 
gave  great  disturbance  to  the  nation.’  * 

The  presence  of  the  king’s  ministers  in  the  House  of 
Lords  was  a matter  of  course,  and  unavoidable,  because  the 
chief  ministers  of  state  were  generally  chosen  from  amongst 
the  peers  of  the  realm,  who  have  always  been  regarded  as 
the  hereditary  councillors  of  the  crown.  But  though  they 
were  thereby  in  a position  to  do  the  king  much  service, 
by  furthering  his  plans  in  Parliament, ‘ we  have  no  proof 
that  they  were  authorised  to  represent  the  government  in 
their  own  Chamber,  in  the  modern  acceptation  of  the 
term.  They  would  naturally  address  their  brother  peers 
with  greater  authority,  when  holding  high  offices  of  state ; 
but  this  could  not  materially  affect  their  relations  towards 
the  House  itself,  so  long  as  parliamentary  government 
was  unknown,  because  it  is  essential  to  that  system  that 
there  should  be  official  representation  in  both  branches  of 
the  legislature,  and  especially  in  the  House  of  Commons. 
Even  had  it  been  possible  for  a parliamentary  government 
to  have  been  administered  through  the  House  of  Lords 
alone,  ‘ the  effect  would  have  been  the  depression  of  that 
branch  of  the  legislature  which  springs  from  the  people, 
and  is  accountable  to  the  people,  and  the  ascendancy  of 
the  monarchical  and  aristocratical  elements  of  our  polity.’  “ 
Such,  indeed,  was  the  actual  result  until  after  the  com- 
mencement of  the  present  century,  when  it  became  cus- 
tomary for  a fair  proportion  of  Cabinet  ministers  to  sit  in 
the  House  of  Commons/  Until  then  the  members  of  the 

' G union,  Hist,  of  Paris,  vol.  ii.  p.  306. 
p.  3S6.  u Macaulay,  Hist,  of  Eng.  vol.  iv. 

• l’arl.  Hist.  toI.  iv.  p.  1269.  p.  340. 

• G union,  Hist,  of  Paris,  vol.  ii.  ' See  pod,  p.  251. 
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House  of  Lords  evinced  a decided  superiority  over  those 
of  the  Commons  in  education,  refinement  of  manners,  and 
liberality  of  sentiment,  as  well  as  in  the  possession  of 
political  power." 

We  are  unable  to  determine  when  Privy  Councillors 
were  first  permitted  to  sit  in  the  House  of  Commons.  It 
was  alleged  in  a debate  in  the  House  in  1614,  that 
* anciently  ’ no  * Privy  Councillor,  nor  any  that  took 
livery  of  the  king,’  was  4 ever  chosen  ’ to  that  assembly. 
But  we  have  already  noticed  their  presence  in  the  Com- 
mons in  the  reigns  of  Edward  VI.  and  his  royal  sisters 
(1547-1601).  And  in  1614  (temp.  James  I.),  it  being 
remarked  that  several  Privy  Councillors  had  got  seats,  no 
one  seemed  desirous  of  removing  them.* 

In  the  event  of  members  of  the  Lower  House  being 
appointed  to  offices  of  state,  or  places  of  profit  unde* 
the  crown,  it  appears  to  have  been  the  practice,  prior  to 
the  Revolution  of  1688,  to  permit  them  to  continue  in 
the  undisturbed  possession  of  their  seats,  unless  the 
nature  of  their  employment  required  a continued  resi- 
dence abroad,  as  in  Ireland,  or  in  the  colonies  ; or  unless 
they  were  assistants  or  attendants  at  the  House  of  Lords ; 
as  in  the  case  of  the  judges  and  crown  officers.  But  un- 
less the  House  of  Commons  were  specially  moved  by  the 
crown  to  take  action  in  the  premises; — or  unless  the 
enforced  and  unavoidable  attendance  of  any  such  member 
in  the  House  of  Ixirds,  or  elsewhere  upon  the  king’s 
service,  by  virtue  of  the  office  conferred  upon  him,  justified 
the  House  in  declaring  his  seat  vacant, — there  does  not 
seem  to  have  been  any  lawful  method  of  avoiding  the 
seat  of  members  so  appointed.  And  even  where  a new 
writ  might,  in  conformity  with  precedent,  have  been  pro- 
perly ordered,  it  was  not  invariably  done. 

Thus; — in  1575,  it  was  resolved  by  the  House  of 
Commons,  that  any  member  being  ‘ in  service  of  Ambas- 


w See  Buckle,  Hist,  of  Civilization,  * Pari.  Hist.  voL  i.  p.  1103. 
pp.  400—111. 
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sade,’  shall  not  in  anywise  be  amoved  from  his  place,  nor 
any  other  be  elected  during  such  term  of  service/  In 
1606,  the  Speaker  informed  the  House  that  he  had 
received  a letter  from  the  Lord  Chancellor,  stating  that 
since  the  previous  session,  his  majesty  had  appointed 
certain  members  of  the  House  on  special  services : to  wit 
one,  as  Chief  Baron  of  the  Exchequer  in  Ireland ; another 
as  Treasurer  at  War  in  Ireland ; others,  as  ambassadors  to 
France  and  Spain,  respectively ; and  another  as  Attorney- 
General  ; and  desiring  1 to  know  the  pleasure  of  the 
House  whether  the  same  members  were  to  be  continued, 
or  their  places  supplied  with  others.’  The  matter  was 
referred  to  a committee  of  privileges,  who  were  charged 
to  consider  also  the  case  of  a member  who  had  been 
appointed  Master  of  the  Ordnance  in  Ireland,  and  of 
another,  who  had  been  sent  on  a foreign  embassy.  Upon 
the  report  of  this  committee,  the  seats  of  the  Chief  Baron, 
Treasurer,  and  Master  of  the  Ordnance  in  Ireland,  who 
were  presumed  to  hold  their  patents  for  life,  were  declared 
void,  and  new  writs  ordered ; but  the  ambassadors  were 
permitted  to  remain.  The  case  of  the  Attorney-General 
gave  rise  to  much  difference  of  opinion ; and  finally,  the 
House'  evaded  any  direct  decision  thereon,  by  refusing  to 
allow  a question  to  be  made  of  it.*  In.  1609,  a new  writ 
was  ordered  in  the  case  of  a member  appointed  to  be 
governor  of  a colony  in  America.*  With  regard  to  mem- 
bers appointed  to  be  judges  of  the  courts  of  law  in 
England,  the  question  was  raised  in  1604,  whether  such 
persons  ‘ ought  to  have  place  in  the  Higher  House,  or  sit 
here  during  the  same  Parliament but  no  resolution  was 
come  to  by  the  House  at  that  time.b  In  1605,  it  was 
resolved,  upon  a report  from  the  committee  of  privileges, 
that  two  members  of  the  House  of  Commons,  ‘being 
Attendants  as  Judges  in  the  Higher  House,  shall  not  be 

y Commotin'  Journal,  toI.  i.  p.  104.  the  Exchequer,  was  Speaker  of  the 

’ Ibui.  pp.  315,  323.  House  of  Commons,  81  Henry  VI. 

* Ibid.  p.  303.  Com.  Dig.  Pari.  D.  9. 

b Ibid.  p.  248.  Thorp,  a Baron  of 
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recalled.’'  In  1620,  a motion  was  made  for  a new  writ 
in  place  of  a member  appointed  Chief  Justice  of  the  King’s 
Bench,  but  the  decision  thereon  is  not  recorded."1  And 
in  1649,  it  was  resolved.  That  the  several  Judges  of  the 
Upper  Bench,  Common  Pleas,  and  Public  Exchequer,  that 
are  or  shall  be  members,  who  have  accepted,  or  shall 
accept,  of  the  said  places,  be  excused  their  attendance  in 
this  House  whilst  they  shall  execute  the  said  places." 

But  there  is  no  order  for  the  issue  of  a new  writ  in  any 
such  cases.  It  is  not  until  after  the  Restoration  of  Charles 
II.  that  we  find  it  expressly  stated  that  new  writs  were 
issued  in  the  case  of  members  of  the  House  of  Commons 
appointed  to  the  bench  in  England/ 

The  foregoing  are  the  only  instances  which  are  to  be 
found  in  the  Journals  of  the  House  of  Commons, — previous 
to  the  year  1694,  when  the  first  Act  of  Parliament  was 
passed  upon  the  subject, — of  the  issue  of  new  writs  upon 
the  appointment  of  members  to  office  under  the  crown : Attomey- 
with  the  exception  of  the  case  of  the  Attorney-General,  GfDeral- 
which,  as  we  have  seen,  was  specially  commended  to  the 
consideration  of  the  House  by  the  king,  in  1606  ; he 
being  one  of  the  officers  who  were  (and  still,  as  a matter 
of  form,  continue  to  be)  summoned,  at  the  beginning  of 
every  Parliament,  by  writ  under  the  great^seal,  to  attend 
as  an  assistant  and  adviser  in  the  House  of  Lords/  On 
this  occasion,  however,  the  House  declined  to  decide  the 
question  either  way,  and  the  Attorney-General  ventured 


' Commons’  Journal,  vol.  i.  p.  257. 

* Ibid.  p.  513.  In  a previous  case, 
that  of  Mr.  Bromley,  appointed  a 
Baron  of  the  Exchequer  in  1009, 
the  Committee  of  Privileges  reported 
in  favour  of  the  issue  of  a new 
writ,  but  the  entry  of  the  action  of 
the  House  thereon  is  too  vague  to 
enable  us  to  determine  the  result. 
Ibid.  p.  392.  In  the  instance  of  ‘ Sir 
W.  Gray,  made  a baron,’  in  1023, 
when  a new  writ  was  ordered,  the 
General  Index  to  the  Commons’ 
Journals  (vol.  L p.  423),  is  incorrect 


in  placing  the  entry  under  ‘ Judges.’ 
This  gentleman,  who  represented  the 
county  of  Northumberland  in  the 
House  of  Commons,  vacated  his  seat 
upon  his  elevation  to  the  peerage, 
under  the  title  of  ‘ Baron  Grey,  of 
Wcrke,’  and  not  by  being  appointed 
a judicial  baron. 

* Com.  Joum.  vol.  vi.  p.  305. 

* Ibid.  voL  viii.  pp.  SO,  104,  187, 
510,  535. 

* Macqueen,  House  of  Lords,  pp. 
35,42. 
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to  take  his  seat  ‘ by  connivance.’  But  in  1614,  after  a 
committee  to  search  for  precedents,  it  was  resolved  that 
‘ Mr.  Attorney-General  Bacon  [the  famous  Sir  Francis 
Bacon,  who  previous  to  his  election  had  received  this 
appointment]  remain  in  the  House  for  this  Parliament, 
but  never  any  Attorney-General  to  serve  in  the  Lower 
House  in  future.’  It  was  argued  in  the  debate  upon 
this  case  that  heretofore  ‘ no  Attorney-General  was  ever 
chosen.’  In  1620,  in  1625,  and  again  in  1640,  this  order 
excluding  the  Attorney-General  from  the  House  was 
strictly  enforced,  and  new  writs  were  issued  when  mem- 
bers were  appointed  to  that  office.h  In  1661,  at  the 
request  of  the  House  of  Commons,  leave  was  granted  by 
the  House  of  Lords  for  the  Attorney-General  to  repair  to 
the  House  of  Commons,  for  the  purpose  of  giving  inform- 
ation ‘ concerning  some  business  wherein  his  majesty  is 
concerned.’ 1 Sir  Heneage  Finch,  afterwards  Lord  Notting- 
ham, was  the  one  on  whose  behalf  this  rule  of  exclusion 
was  abandoned.  He  was  promoted  from  the  office  of 
Solicitor-General  to  that  of  Attorney-General  in  1670, 
whilst  a member  of  the  House  of  Commons,  and  he  was 
allowed  to  retain  his  seat  without  question.1  Since  then 
this  functionary  has  usually  been  one  of  the  most  promi- 
nent and  important  members  of  the  Lower  House. 

The  Solicitor-General  was  more  fortunate.  Twice,  in 
1566,  and  in  1580,  he  was  ‘ adjudged  to  be  a member,’ 
notwithstanding  his  holding  this  |>ost,  and  was  directed  to 
leave  the  House  of  Lords,  where  he  had  been  summoned 
as  an  ‘ Attendant,’  and  take  his  seat  in  the  Nether  House.k 
And  no  question  has  ever  been  raised  as  to  his  eligibility 
for  a seat  in  the  House  of  Commons. 

Gradually,  under  the  Tudor  dynast}’,  we  find  the  chief 
ministers  of  state,  having  seats  in  Parliament,  beginning 

b General  Index.  Commons'  Jour-  p,  186,  Campbell,  Lives  of  the 
nals,  void,  i.-xvii.  (published  in  Chancellors,  vol.  lii.  p.  300. 

1862)  p.  422.  1 General  Index,  Commons’  Jour- 

1 Lords'  Journals,  vol.  ii.  p.  200.  nals,  vols.  i.-xvii.  p.  426 ; Pari. 

•*  Rogers'  Law  of  Elec.  ed.  1869,  Hist.  vol.  i.  p.  1163. 
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to  be  employed,  to  some  extent,  as  mouth-pieces  of  the  Minister* 
crown,  to  make  known  the  will  of  successive  sovereigns  5£entund«r 
to  their  faithful  Commons.  The  Commons,  too,  availing 
themselves  of  the  presence  in  their  midst  of  certain  crown 
officers,  began  at  this  era  to  make  use  of  them  as  channels 
for  conveying  to  the  crown  the  expression  of  their  parti- 
cular wants. 

Thus,  in  the  reign  of  Queen  Mary,  a curious  circum- 
stance is  recorded  in  the  Commons’  Journals,  which  illus- 
trates the  position  occupied  by  ministers  of  the  crown 
towards  Parliament  at  that  period : 

On  November  7,  1558,  her  majesty  sent  for  the  a.d.  i558. 
Speaker  of  the  House  of  Commons,  and  ordered  him  to 
lay  before  the  House  the  ill  condition  the  nation  was  in 
by  the  war  with  France ; but  the  Commons  were  so  dis- 
satisfied, that  they  granted  no  subsidy.  So  on  the  14th 
November,  the  Lord  Treasurer,  Lord  Chancellor,  and 
several  other  peers,  went  to  the  Commons’  House,  and  sat 
‘ in  the  Privy  Councillors’  place  there,’  and  showed  the  ne- 
cessity for  a subsidy  to  defend  the  nation  against  the  French 
and  Scots,  and  then  they  withdrew ; upon  which  the  Com- 
mons immediately  entered  into  debate  about  the  matter 
recommended  to  their  consideration  by  the  Lord  Chan- 
cellor (who  was  the  mouth-piece  of  the  Lords),  and  spent 
that  day  and  the  two  following,  without  coming  to  any 
resolution.  On  November  17,  the  death  of  the  queen 
occurred,  and  the  session  was  abruptly  terminated.1 

In  the  reigus  of  Edward  VI.  and  Queen  Elizabeth,  the 
members  of  the  Privy  Council  sitting  in  ‘ the  Nether 
House,’  are  mentioned  as  being  ordinarily  employed  to 
communicate  orders  of  the  House  to  the  king;  and  in 
the  Journals  reference  is  made  to  certain  officers  of  state, 
e.tj.,  the  Treasurer  of  the  Household,  the  Comptroller  of 
the  Household,  and  the  Secretary  of  State,  as  having  seats 
in  the  House  of  Commons,  and  being  deputed  to  convey 

1 Gurdon,  Hist,  of  Farits,  vol.  ii.  p.  383  j Commons'  Journals,  vol.  i. 

p.  52. 
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messages  between  the  sovereign  and  that  chamber : ” and 
we  find  all  Queen  Elizabeth’s  privy  councillors,  who  had 
seats  in  the  House  of  Commons,  joining  in  opposing  a 
motion  for  the  release  of  some  members  of  the  House 
whom  the  queen  had  imprisoned,  on  the  ground  that  4 as 
her  majesty  had  committed  these  persons  for  reasons  best 
known  to  herself,  it  was  not  to  be  doubted  that  she 
would,  of  her  gracious  disposition,  shortly  release  them  of 
her  own  accord.’  ” 

Again,  in  the  reign  of  James  I.,  we  find  the  Chancellor 
of  the  Exchequer,  the  Secretary  of  State,  and  the  Chan- 
cellor of  the  Duchy  of  Lancaster,  sitting  as  members  of 
the  House  of  Commons,  and  employed  in  the  transmission 
of  messages,  and  other  communications  on  the  business  of 
Parliament,  between  the  House  and  his  majesty.® 

But,  in  addition  to  these  high  functionaries,  many  minor 
office-holders  also  contrived  to  get  elected  to  the  House 
of  Commons,  and  they  united  their  strength  to  further  the 
interests  of  the  court,  as  opposed  to  those  of  the  Parlia- 
ment. We  find  an  old  member  of  the  Parliament  of 
Charles  I.  declaring, — ‘It  was  my  fortune  to  sit  here  a little 
while  in  the  Long  Parliament ; I did  observe  that  all  those 
who  had  pensions,  and  most  of  those  that  had  offices,  voted 
all  of  a side,  as  they  were  directed  by  some  great  officer,  as 
exactly  as  if  their  business  in  this  House  had  been  to  pre- 
serve their  pensions  and  offices,  and  not  to  make  laws  for 
the  good  of  them  that  sent  them  here.  How  such  persons 
could  any  way  be  useful  for  the  support  of  the  govern- 
ment, by  preserving  a fair  understanding  between  the 
king  and  his  people,  but,  on  the  contrary,  how  dangerous 
to  bring  in  arbitrary  power  and  Popery,  I leave  to  every 
man’s  judgment’ p Accordingly,  it  was  one  of  the  first 
measures  of  the  republican  party,  when  they  became  su- 


■ Commons’  Journals,  vol.  i.  pp.  8,  pp.  428,  44.8,  48],  462,  473,  474. 

9,  65,  60,  61.  o Sir  F.  Winnington,  Pari.  Hist. 

■ Parry 'a  Paris,  p.  2.33.  vol.  iv.  p.  1265. 

° O union,  Hist,  of  Paris,  vol.  ii. 
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preme  in  the  Long  Parliament,  to  pass  the  ‘ self-denying  Attempts 
ordinance,’  in  1644,  by  which  it  was  enacted,  ‘That  no  p^mcn8 
member  of  either  House  should  have  or  execute  any  office 
or  command,  civil  or  military.’ pp  After  the  restoration  of 
the  monarchy,  a Bill  to  prevent  members  of  the  House  of 
Commons  from  taking  upon  them  any  public  office  was 
presented  and  read  twice,  in  1675,  but  it  was  afterwards 
rejected  on  division.1*  And  in  1679,  a Bill  to  provide 
that  when  any  member  of  this  House  is  preferred  by  the 
king  to  any  office,  or  place  of  profit,  a new  writ  shall 
immediately  issue  for  electing  of  a member  to  serve  in  his 
stead,  was  ordered/  but  never  presented.  At  length,  on 
December  30,  1680,  in  the  32nd  year  of  the  reign  of 
Charles  H.,  it  was  Resolved  by  the  House  of  Commons, 
nem.  con.,  That  no  member  of  this  House  shall  accept  of 
any  office,  or  place  of  profit,  from  the  crown,  without  the 
leave  of  this  House ; or  any  promise  of  any  such  office,  &c., 
during  such  time  as  he  shall  continue  a member  of  this 
House;  and  that  all  offenders  herein  shall  be  expelled 
this  House.*  This  resolution,  however,  can  only  be  re- 
garded as  an  expression  of  opinion,  indicative  of  a growing 
change  in  the  public  mind  in  regard  to  the  purity  and 
free  action  of  Parliament.  The  House  of  Commons  was 
not  constitutionally  competent,  of  its  own  mere  motion, 
to  create  a disability  to  a seat  in  Parliament  where  none 
already  existed ; or  to  exclude  from  their  midst  anyone 
who  had  been  duly  returned  as  the  representative  of  a 
city  or  borough,  without  the  concurrence  of  the  co-ordi- 
nate branches  of  the  legislature.*  We  need  not,  therefore, 


vr  Hats.  Prec.  vol.  ii.  p.  67,  n.  This  was  pending  the  agreement  of 
s Commons’  Journals,  vol.  ix.  pp.  the  Legislative  Council  to  a Bill, 
821,  327.  then  under  consideration,  declaring 

' Ibid.  p.  600.  certain  office-holders  ineligible  for  a 

• Pari.  Hist.  vol.  iv.  p.  1270.  seat  in  the  Assembly.  But  the  Qo- 

* In  1833,  the  House  of  Assembly  vemor  (Lord  Ayliner)  refused  to 
of  Lower  Canada  attempted  to  void  affix  his  signature  to  a new  writ  of 
the  seat  of  a member  who  had  ac-  election  (see  his  message,  in  Assembly 
cepted  office  under  the  crown,  by  a Journals,  March  8,  1833,  p.  401). 
resolution  declaring  his  seat  vacant,  Subsequently,  the  Secretary  of  State 
and  ordering  the  issue  of  a new  writ,  for  the  Colonies  expressed  the  entire 
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be  surprised  that  no  attempt  was  made  by  the  House  to 
enforce  their  resolution  ; and  that  the  evil  against  which  it 
was  aimed  continued  unabated,  until  it  was  gradually 
removed  by  legislative  enactments,  to  which  our  attention 
will  be  presently  directed. 

Sir  William  Temple’s  abortive  scheme  for  the  recon- 
struction of  the  Privy  Council  preceded  by  a few  months 
only  the  passing  of  the  foregoing  resolution  ; having  been 
launched  into  existence,  as  we  have  already  noticed,11  in 
the  year  1679.  But,  although  it  authorised  the  introduc- 
tion into  the  governing  body  of  fifteen  members  of  Parlia- 
ment, having  seats  in  either  House,  it  did  not  contemplate 
or  intend  that  these  gentlemen  should  be  office-holders 
under  the  crown.  Whilst  forming  part  of  the  great  con- 
sultative and  administrative  Council,  they  were  unofficial 
members  thereof,  and  could  not  adequately  represent  in 
the  House  of  Commons  any  department  of  the  executive 
government.  Moreover,  they  were  not  required  to  be 
agreed  amongst  themselves  upon  political  questions,  which 
were  necessarily  subjected  to  the  control  of  the  majority, 
or  to  the  preponderating  influence  of  the  crown.” 

In  the  unsettled  relations  between  the  crown  and  Par- 
liament, which  characterised  the  fifty  years  preceding  the 
revolution  of  1688,  a vague  notion  arose  in  the  minds  of 
some  of  the  leading  politicians  in  the  House  of  Commons 
that  the  persons  of  chief  weight  in  that  House  should  also 
be  ministers  of  the  crown,  and  should  be  instrumental  in 
carrying  on  the  public  business  in  that  capacity.  But 
this  idea  did  not  take  root,  or  assume  any  practical  shape. 


approbation  of  the  Imperial  Govern- 
ment with  His  Excellency’s  determi- 
nation, in  a despatch,  which  was 
communicated  to  the  House  by  the 
Governor.  This  despatch  admitted 
the  right  of  the  Assembly  to  expel 
any  person  whom  they  might  adjudge 
unworthy  to  be  a member  of  their 
body,  but  repudiated  and  condemned, 
as  unconstitutional,  the  attempt  to 
create  a disqualification,  unknown  to 


the  law,  by  a mere  declaratory  reso- 
lution (tbtd.  Journals,  January  13, 
1834).  And  see  Imp.  Act,  3 & 4 
Viet.  c.  36,  sec.  24. 

" See  ante,  p.  09. 

T This  notable  project  'was  in- 
tended to  unite  all  parties,  giving  to 
the  king’s  interests  a preponderance, 
through  the  official  members  of  the 
Council.’  Temple's  Memoirs,  vol.  ii. 
p.  40. 
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The  House  of  Commons  preferred  to  be  a perfectly  inde- 
pendent body,  with  the  privilege  of  criticising  or  opposing 
the  king’s  policy  without  let  or  hindrance.  The  king,  on 
the  other  hand,  was  resolute  in  maintaining  his  personal 
authority,  and  refused  to  permit  his  ministers  to  be 
held  accountable  for  executing  his  own  commands.’ 
Whilst,  therefore,  we  have  frequent  examples  of  the  king’s 
ministers  sitting  in  the  House  of  Commons,  for  at  least 
two  centuries  before  the  Revolution,  they  were  not  there 
for  the  purpose  of  maintaining  a connection  between  the 
crown  and  Parliament.  On  the  contrary,  their  presence  Their 
was  barely  tolerated.  If  the  king  was  unpopular,  or  their 
own  deeds  equivocal,  their  very  continuance  in  the  House 
was  apt  to  be  regarded  with  suspicion.  And  the  spirit  of 
mistrust  against  them  at  length  became  so  general,  as  to 
lead  to  a unanimous  resolve  for  the  total  exclusion  of  all 
office-holders  from  the  popular  chamber. 

Meanwhile,  upon  the  restoration  of  the  monarchy, 
Charles  II.  and  his  advisers  clearly  perceived  the  necessity 
for  some  better  understanding  between  the  executive 
government  and  the  Houses  of  Parliament  than  had  here- 
tofore prevailed.  So  the  king  appointed  his  principal 
minister,  Lord  Chancellor  Hyde,  * and  some  others  ’ 
(most  likely  including  the  members  of  the  ‘ Committee  on 
Foreign  Affairs,’  which  had  begun  to  act  as  a Cabinet 
Council),  ‘ to  have  frequent  consultations  with  such  mem- 
bers of  the  Parliament  who  were  most  able  and  willing  to 
serve  him,  and  to  concert  all  the  ways  and  means  by 
which  the  transactions  in  the  Houses  might  be  carried 
with  the  more  expedition,  and  attended  with  the  best 
success.’ x This  clumsy  device  probably  suggested  to  Sir 
William  Temple  the  introduction  of  the  ‘ unofficial  mem- 
bers ’ from  the  ranks  of  members  of  either  House,  which 
formed  part  of  his  short-lived  scheme  for  the  reorganisation 


* See  ante,  vol.  i.  p.  37 ; Ix>rd  * Lister,  Life  of  Clarendon,  vol.  ii. 
John  Russell,  in  Hans.  I)eb.  vol.  clvi.  p.  7. 
p.  2058. 
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of  the  Privy  Council,  a few  years  afterwards.  But  nothing 
came  of  this  ingenious  attempt  at  carrying  on  the  king’s 
government  in  harmony  with  the  rising  power  of  Par- 
liament. 

It  was  not  until  the  formation  by  William  m.  of  his 
first  parliamentary  ministry,  that  we  find  any  instance  in 
our  constitutional  history  of  the  cordial  reception  by  the 
House  of  the  ministers  of  the  crown,  in  order  that  they 
might  represent  and  be  answerable  for  the  great  interests 
of  the  nation  in  that  assembly.  For  hitherto,  although 
the  king’s  ministers  might  happen  to  have  seats  in  Parlia- 
ment, there  had  been  no  ministry  that  claimed  to  be 
associated  together  on  principles  of  mutual  agreement. 
In  the  words  of  Macaulay,  ‘ under  the  Plantagenets,  the 
Tudors,  and  the  Stuarts,  there  had  been  ministers ; but 
there  had  been  no  ministry.  The  servants  of  the  crown 
were  not,  as  now,  bound  in  frank-pledge  for  each  other. 
They  were  not  expected  to  be  of  the  same  opinion,  even 
on  questions  of  the  gravest  importance.  Often  they  were 
politically  and  personally  hostile  to  each  other,  and  made 
no  secret  of  their  hostility.’ 7 But  a brighter  day  was 
dawning.  The  sagacity  of  William  enabled  him  to  dis- 
cern the  importance  of  unanimity  of  opinion  amongst  the 
chief  advisers  of  the  crown ; and  also  the  necessity  for  a 
harmonious  agreement  between  his  councillors  and  the 
Houses  of  Parliament,  in  regard  to  the  general  policy  of 
his  government. 

Nevertheless,  at  the  outset,  the  king  appears  to  have 
had  no  very  clear  ideas  as  to  the  lawful  extent  of  minis- 
terial responsibility,  or  as  to  the  position  which  his 
ministers  should  occupy  towards  the  two  Houses.’  The 
natural  course  of  events  gradually  brought  about  the 
settlement  of  these  difficult  questions,  and  contributed  to 
shape  the  project  of  the  king  to  greater  and  more  desirable 
consequences  than  he  could  himself  foresee.  Wisdom  and 


* Macaulay,  Hist,  of  Eng.  vol.  iii.  p.  13.  ■ Ibid.  vol.  iv.  p.  437. 
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unanimity  in  council,  vigour  in  action,  and  a cordial 
understanding  between  the  sovereign  and  Parliament, 
might  reasonably  be  expected  to  follow  from  the  harmo- 
nious incorporation  of  the  ministers  of  the  crown  with 
the  legislative  body.  And  these  beneficial  results  have  not 
been  wanting,  whenever  ministers  have  been  sufficiently 
strong  to  frame  a decided  policy,  and  sufficiently  popular 
to  commend  their  policy  to  the  favourable  consideration 
of  Parliament. 

But  we  are  not  to  suppose  that  such  an  important 
change  in  the  political  system  of  England  was  effected  at 
once.  As  will  be  presently  shown,  it  was  several  years 
after  his  accession  to  the  throne  before  William  III.  began 
to  form  a regular  ministry.*  His  first  Cabinets  were  not 
constructed  upon  any  principle  of  unity.  The  members 
composing  the  same  were  not  even  obliged  to  be  agreed 
upon  questions  of  the  utmost  gravity,  which  in  itself  in- 
evitably led  to  confusion  and  internal  dissension.  The 
administration  was  in  fact  a government  by  separate  and 
independent  departments,  acknowledging  no  bond  of 
union  except  the  authority  of  the  sovereign,  their  com- 
mon head  and  lord.  In  every  successive  administration, 
Whigs  and  Tories  were  mingled  together,  in  varying  pre- 
ponderancy.  By  this  method,  the  king  hoped  to  secure 
his  own  ascendancy,  and  to  conciliate  the  rival  factions 
in  the  state. b It  is  obvious  that  a ministry  so  constituted 
was  not  in  a position  to  command  the  respect  of  Parlia- 
ment, or  to  exercise  an  adequate  control  over  its  delibera- 
tions. But  a3  the  power  of  Parliament,  and  especially  of 
the  House  of  Commons,  was  steadily  on  the  increase,  and 
as  its  attitude  towards  the  government  was  becoming 
daily  more  antagonistic,  the  king  determined  upon  the 
experiment  of  substituting  for  the  individual  direction  of 
public  affairs  the  administration  of  a party,  and  of  con- 
fiding the  chief  offices  of  government  to  leading  Whigs, 

* See  pout,  p.  97.  iii.  pp.  13,  65,  637 ; vol.  iv.  pp.  184, 

* Macaulay,  Hist,  of  England,  vol.  299,  372. 
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who  at  that  time  were  the  strongest  party  in  the  House 
of  Commons.'  But  in  the  endeavour  to  carry  out  this 
happy  idea,  which  may  justly  be  regarded  as  the  main- 
spring of  parliamentary  government,  a difficulty  presented 
itself  which  for  a while  jeopardised,  and  threatened  to 
frustrate  altogether  the  king’s  design. 

The  evils  attendant  upon  the  presence  of  placemen  in 
the  House  of  Commons  had  become  so  serious  that,  as 
we  have  already  seen,  it  had  been  unanimously  resolved, 
some  ten  years  before  the  time  when  the  king  began  to 
entertain  the  thought  of  a parliamentary  ministry,  that 
no  member  of  the  House,  without  express  leave  of  the 
House  itself,  should  accept  of  any  office,  or  place  of  profit 
under  the  crown,  under  penalty  of  expulsion.11  This 
resolution,  however,  had  proved  entirely  abortive,  and 
since  its  adoption  the  House  had  continued  to  swarm 
with  placemen  of  all  kinds,  from  high  officers  of  state  to 
mere  sinecurists  and  dependents  upon  the  court.'  A 
more  constitutional  attempt  to  remedy  this  great  abuse 
than  was  afforded  by  the  adoption  of  a mere  resolution 
of  the  House  of  Commons,  was  made  in  1692,  by  the  in- 
troduction of  a Bill  ‘ touching  free  and  impartial  proceed- 
ings in  Parliament,’ — the  object  of  which  was  to  disqualify 
all  office-holders  under  the  crown  from  a seat  in  the 
Lower  House.  This  Bill  passed  through  all  its  stages  in 
the  House  of  Commons  rapidly,  and  without  a single 
division,  but  was  rejected  by  the  House  of  Lords/  In 
1693,  another  Bill  was  passed  by  the  Commons,  substan- 
tially the  same  as  its  predecessor.  This  measure  was 
agreed  to  by  the  Lords  with  the  important  proviso  that 
all  office-holders  whose  seats  should  be  vacated  under  this 
Act  might  ‘ be  afterwards  chosen  again  to  serve  in  the 
same  Parliament.’  The  Commons  concurred  in  this 


e Macaulay,  Hist,  of  Eng.  vol.  iv.  • Macaulay,  Hist,  of  Eng.  vol.  iv. 
p.  437 ; Kuight,  Pop.  Hist,  of  Eng.  pp.  121,  337;  Pari.  Hist  vol.  iv.  p. 
vol.  v.  p.  107.  1:377,  n. ; vol.  v.  p.  408. 

d Sec  ante,  p.  83.  * Purl.  Hist.  vol.  v.  p.  746,  «. 
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amendment;  but  the  king,  who  regarded  the  whole 
measure  as  an  encroachment  upon  his  prerogative,  refused 
to  give  it  the  royal  assent.*  And  most  reasonably,  for  inadequate 
while  this  Act  would  have  authorised  the  presence  of  the 
king’s  ministers  in  the  House  of  Commons,  it  would  also  abuJ!e- 
have  readmitted  numbers  of  placemen  who  had  no  busi- 
ness there. 

In  this  very  year,  however,  a partial  remedy  was  ap- 
plied to  this  monstrous  evil,  by  the  adoption  of  a resolu- 
tion, in  connection  with  the  Bill  of  Supply  granting  cer- 
tain duties  of  excise,  ‘ that  no  member  of  the  House  of 
Commons  shall  be  concerned,  directly  or  indirectly,  in 
the  farming,  collecting,  or  managing  of  the  duties  to  be 
collected  by  this  Bill,  or  any  other  aid  to  be  granted  to 
their  majesties,  other  than  the  present  Commissioners  of 
the  Treasury,  and  the  Officers  and  Commissioners  for 
managing  the  Customs  and  Excise.”1  This  resolution  was 
added  to  the  Bill,  and  became  law.*  It  is  memorable  as 
being  the  first  statutable  prohibition  of  any  office-holder 
from  sitting  and  voting  as  a member  of  the  House  of 
Commons.  The  principle  hereby  introduced  was  after- 
wards applied  and  extended  by  similar  Acts  passed  in 
this  reign  ;J  the  provisions  whereof  were  rigidly  enforced 
by  the  expulsion  from  the  House  of  several  members  who 
had  transgressed  the  provisions  of  the  same.* 

But  these  Acts  were  too  limited  in  their  operation  to 
meet  the  emergency  of  the  case.  Accordingly,  we  find 
Place  Bills,  to  the  same  general  purport  as  the  Bill  of 
1692,  above  mentioned,  again  submitted  to  the  House  of 
Commons,  in  1694,  1698,  1699,  1704, 1705, 1709, 1710, 


* Macaulay,  fiist.  of  Eng.  vol.  iv. 
pp.  337-342,  479.  The  Commons 
ventured  to  approach  his  majesty 
with  an  earnest  representation,  pro- 
testing against  this  exercise  of  the 
mval  prerogative,  hut  they  took  no- 
thing by  their  motion.  Ibid.  pp. 
481-433 ; Commons’  Journals,  vol. 
xi.  pp.  71,  74,  75. 


h Com.  Journ.  vol  xi.  p.  99.  And 
see  ibid.  vol.  xiii.  p.  427  ; vol.  xiv.  p. 
480. 

1 5 & 0 Will.  & Mary,  c.  7,  sec.  57. 
J 11  & 12  Will.  III.  c.  2,  sec.  150; 
12  & 13  Will.  III.  c.  10,  sec.  89. 

k See  General  Index,  Commons’ 
Journals,  vol.  i,  (i.-xvii.)  p.  423. 
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1711  and  1713.  These  measures,  however,  were  of  too 
sweeping  a character  to  commend  them  to  the  favour- 
able judgment  of  Parliament,  and  they  were  invariably 
rejected,  for  the  most  part  by  the  House  of  Commons 
itself.1 

At  length  the  majority  of  the  House  of  Commons  met 
with  apparent  success  in  carrying  out  their  long  cherished 
design  of  freeing  their  chamber  from  the  presence  of  all 
dependants  upon  the  crown.  In  the  year  1700,  when 
the  Act  Amendatory  of  the  Bill  of  Rights,  and  to  provide 
for  the  succession  of  the  crown  in  the  person  of  the 
Princess  Sophia  of  Hanover,  and  her  heirs,  being  Protes- 
tants— was  under  consideration ; the  Commons  insisted 
upon  the  insertion  of  a clause  in  the  Bill,  which  they 
imagined  would  afford  additional  security  for  the  liberty 
of  the  subject,  ‘ that  no  person  who  has  an  office  or  place 
of  profit  under  the  king,  or  receives  a pension  from  the 
crown,  shall  be  capable  of  serving  as  a member  of  the 
House  of  Commons.””  But  this  clause  was  only  to  take 
effect  upon  the  accession  of  the  house  of  Hanover,  an 
event  which  did  not  take  place  until  the  year  1714. 
Meanwhile,  the  king  had  formed  a ministry  which  was 
composed  of  persons  who  had  seats  in  one  or  other  of 
the  Houses  of  Parliament ; and  the  nation  had  begun  to 
appreciate  the  advantages  attending  the  introduction  of 
Cabinet  ministers  into  the  legislature  for  the  purpose  of 
explaining  and  defending  the  measures  and  policy  of  the 
executive  government.  So  that  before  the  time  came 
when  this  ill-considered  provision  should  go  into  opera- 
tion, Parliament  was  prepared  to  substitute  for  it  a wiser 
and  more  temperate  measure. 

A due  sense  of  the  advantages  attending  the  authorised 
admission  of  the  chief  ministers  of  the  crown  to  seats  in 
the  legislative  chambers,  made  it  no  less  imperative  upon 
the  House  of  Commons  to  discriminate  between  the  in- 

1 General  Index,  Com.  Joum.  rol.  “ Act  of  Settlement,  12  & 13  Will, 
i.  pp.  675,  801.  III.  c.  2,  sec.  8. 
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troduction  of  those  executive  officers,  whose  presence  in 
Parliament  was  essential  to  the  harmonious  and  effective 
working  of  the  state  machine,  and  of  other  office-holders, 
who  could  only  serve  to  swell  the  ranks  of  ministerial 
supporters,  and  stifle  the  expression  of  public  opinion,  of 
which  members  should  be  the  true  exponents.  A few  years’ 
experience  sufficed  to  point  out  the  proper  medium,  and 
by  a revision  of  the  objectionable  article  in  the  Act  of 
Settlement — an  opportunity  for  which  was  happily  af- 
forded in  the  reign  of  Queen  Anne,  before  the  period 
fixed  for  its  being  enforced — Parliament  preserved  the 
principle  of  limitation,  and  at  the  same  time  relaxed  the 
preposterous  stringency  of  its  former  enactment."  The 
new  Act  passed  in  1707  established,  for  the  first  time, 
two  principles  of  immense  importance,  which  have  ever 
since  remained  in  force,  as  effectual  safeguards  against 
an  excessive  influence  on  the  part  of  the  crown  by 
the  means  of  place-holders  in  the  House  of  Commons. 
These  are,  firstly,  that  every  member  of  the  House  ac- 
cepting an  office  of  profit  from  the  Crown,  other  than  a 
higher  commission  in  the  army,  shall  thereby  vacate  his 
seat,  but  shall  be  capable  of  re-election — unless  (secondly), 
the  office  in  question  be  one  that  has  been  created  since 
October  25,  1705,®  or  has  been  otherwise  declared  to 
disqualify  for  a seat  in  Parliament. 


“ The  restrictive  clause  was  re- 
pealed in  1705  by  4 Anne,  c.  8,  sect. 
26 ; the  new  provisions,  which  were 
the  result  of  a compromise  between 
the  two  Houses,  were  enacted  in 
1707,  by  0 Anne,  c.  7,  sees.  26,  20. 
See  Pari.  Hist.  vol.  vi.  p.  474.  Brief 
remarks  upon  the  Reform  Bill,  as  it 
affects  one  of  the  royal  prerogatives. 
(London  1831),  pp.  14-10. 

° 0 Anne,  c.  7,  secs.  26,  20.  The 
25th  clause  of  this  Act  further  pro- 
vided, in  conformity  to  the  principle 
laid  down  in  the  Act  of  Settlement, 
that  ‘no  person  having  any  pension 
from  the  crown  during  pleasure,’ 
should  be  capable  of  being  elected, 


or  of  sitting  and  voting  in  the  nouse 
of  Commons.  By  1 Geo.  I.  stat.  2, 
c.  60,  this  was  extended  to  persons  in 
the  receipt  of  pensions  for  any  term 
or  number  of  years.  By  an  Act 
passed  in  1859  (22  & 23  Viet.  c.  6) 
it  was  provided  that  this  ineligibility 
should  not  be  construed  to  extend  to 
the  holders  of  pensions  granted  for 
diplomatic  service,  under  the  Act 
2 & 3 Will.  IV.  c.  110.  The  dis- 
ability, moreover,  does  not  extend  to 
pensions  enjoyed  for  services  in  the 
army  or  navy,  or  to  the  case  of  pen- 
sions awarded  to  persons  for  services 
as  members  of  the  government,  under 
the  authority  of  the  Acts  67  Geo.  III. 


Wise  pro- 
visions 
by  the 
Statute  of 
Anne. 
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The  statute  of  Anne,  however,  though  it  checked  the 
increase  of  the  evil,  left  much  to  be  accomplished  before 
the  House  of  Commons  could  be  wholly  freed  from  the 
presence  of  all  placemen,  whose  sendees  were  not  actually 
required  for  the  purposes  of  parliamentary  government. 
Some  few  classes  of  office-holders  had  been  expressly  dis- 
qualified by  special  enactment  in  this  and  in  the  previous 
reign  ; nevertheless,  the  number  of  ancient  offices  which 
were  still  compatible  with  a seat  in  the  House  of  Com- 
mons continued  to  be  excessive  and  unwarrantable. 

In  the  first  Parliament  of  George  I.  there  were  271 
members  holding  offices  or  pensions ; being  nearly  one 
half  of  the  members  of  the  then  House  of  Commons.  Iu 
the  first  Parliament  of  George  II.  there  were  257.p  The 
reformers  of  that  day  were  therefore  obliged  to  renew 
their  efforts  to  rid  the  House  of  useless  officials,  by  whose 
continuance  in  Parliament  the  crown  was  enabled  to  ex- 
ercise an  undue  influence.  Place  Bills  were  again  intro- 
duced, year  after  year.  But  the  court  influence  was  too 
powerful  to  admit  of  their  success,  and  it  was  not  until 
1743  (the  very  year  of  the  overthrow  of  Walpole’s  ad- 
ministration, which  had  become  notorious  for  its  syste- 
matic corruption),  that  an  Act  was  passed  whereby  a 
great  number  of  inferior  officers  were  excluded  from  the 
House  of  Commons. 11  Further  reforms  in  this  direction 
were  effected  by  various  statutes  passed  in  the  reign  of 
George  HI.,  so  that  in  the  first  Parliament  of  George  IV. 
there  were  but  89  office-holders,  exclusive  of  gentlemen 


c.  66,  and  4 & 6 Will.  IV.  c.  24. 
(See  Hans.  Dob.  vol.  civ.  p.  l!10.)  It 
is  probable  that  the  restriction  upon 
persons  holding  a pension  from  the 
crown  for  valuable-  public  services, 
will  ere  long  be  still  further  modified, 
if  not  altogether  removed.  The  Dis- 
qualifying Act  was  passed  at  a period 
when  corruption  was  prevalent,  and 
the  reasons  which  called  for  its  en- 
actment no  longer  exist.  On  the 
other  hand,  ex-public  officers,  such 
as  former  colonial  governors,  judicial 


functionaries,  or  other  persons  who 
had  served  the  crown  in  a civil 
capacity,  would  form  a valuable  ad- 
dition to  the  House  of  Commona 
See  ibid.  vol.  clxxx.  p.  070. 
p Commons'  Papers,  1833,  vol.  xii. 

p.  1. 

’ May,  Const.  Hist.  vol.  i.  pp.  309- 
313  ; tleul.  Index,  Com.  Journ. 
(1714-1774)  verbo  Members,  xxiv.; 
Ileam,  Govt.  of  Eng.  p.  244 ; Act 
16  Geo.  II.  c.  22. 
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holding  commissions  in  the  army  or  navy.  Since  then, 
the  number  of  placemen  sitting  in  the  House  of  Com- 
mons has  been  further  reduced  by  the  abolition  and 
consolidation  of  offices.  In  1833,  there  were  only  60 
members  holding  civil  offices  or  pensions,  exclusive  of  83 
having  naval  or  military  commissions/  In  1847,  the 
total  number  of  offices  of  profit  which  might  have  been 
held  at  one  time,  by  members  of  the  House  of  Commons, 
was  stated  to  have  been  only  46,  and  in  1867,  but  43; 
exclusive  of  certain  offices  in  the  royal  household  occa- 


sionally conferred  upon  members  of  Parliament,  and 
which  may  be  held  in  connection  with  a seat  in  the 
Commons,  after  re-election  upon  acceptance  thereof/ 

But  inasmuch  as  the  principal  offices  in  the  adminis-  Minister* 
tration  are  not  ‘ new  offices  ’ in  the  contemplation  of  the  bv7«w7ito 
statute  of  Anne,  and  for  the  most  part  w7ere  in  exist-  puuse  ,,f 
ence  long  before  that  enactment,  the  holders  of  them  are 
exempted  from  its  disqualifying  operation.  But  when- 
ever the  exigencies  of  state  have  required  the  creation  of 
additional  crown  offices — as,  for  example,  the  new  Secre- 
taries of  State  for  India,  and  for  "War,  in  our  own  day — 
it  has  been  necessary  to  obtain  the  sanction  of  Parliament 
to  the  introduction  of  these  new  officers  within  the  walls 


of  the  House  of  Commons.  And  this  sanction  has  been 


afforded,  in  every  instance,  by  a statute  rendering  the 
office-holder  in  question  eligible  to  be  elected,  and  to  sit 
and  vote  in  the  House  of  Commons,  but  not  dispensing 
with  the  necessity  for  the  re-election  of  a member  upon 
his  first  appointment  to  any  such  office/  By  requiring 
every  member  who  should  accept  a non-disqualifying 
office  to  return  to  his  constituents  for  a renewal  of  their 


suffrages,  in  his  altered  position  as  a minister  of  the 
crown,  security  is  afforded  against  the  undue  influence  of 


' Common*’  Papers,  1833,  vol.  xii.  1867,  No.  138.  And  see  Ito^ers, 
p.  1.  And  see  Mr.  Brougham's  Tj\w  of  Elections,  edit.  1859,  pp.  191- 
speech,  Pari.  Deb.  N.  S.  vol.  vii.  p.  203. 

1311.  ' State.  18  and  10  Vic.  e.  10;  21 

• Return,  in  Commons’  Papers,  and  22  Vic.  c.  106,  sec.  4. 
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the  crown  in  appointments  to  office.  Owing  to  the  ac- 
knowledged diminution  of  such  influence  in  our  own  day, 
the  necessity  for  this  provision  has  become  less  obvious. 
It  undoubtedly  creates  much  delay  and  confusion  in 
ministerial  arrangements,  without  appearing  to  confer  any 
equivalent  advantage.  But,  as  will  be  hereafter  shown, 
Parliament  has  hitherto  refused  to  countenance  the  fre- 
quent attempts  that  have  been  made  to  procure  the  re- 
moval of  this  restriction ; although  they  have  been 
advocated  by  statesmen  of  the  highest  authority.* 

It  is  worthy  of  notice  that,  from  the  moment  that  the 
presence  of  the  ministers  of  the  crown  in  the  House  of 
Commons  was  legalised,  the  leading  statesmen  of  England 
began  to  avail  themselves  of  the  so-called  ‘ nomination 
boroughs,’  as  a means  of  entry  into  Parliament.  Thus, 
Lord  Mahon  states  ‘ that  in  the  times  of  Queen  Anne,  as 
in  ours,  all  the  eminent  statesmen  of  the  age,  with  scarcely 
one  exception,  owed  to  the  smaller  boroughs,  now  dis- 
franchised, either  their  introduction  into  public  life,  or 
their  refuge  during  some  part  of  it.’“  It  is  no  sufficient 
explanation  of  this  circumstance  to  say  that  it  was  to 
save  themselves  the  trouble  and  expense  of  contesting  a 
larger  constituency  that  prominent  statesmen  so  freely 
availed  themselves  of  the  small  boroughs.  As  has  been 
already  remarked,  the  smaller  boroughs  served  a more 
important  purpose  than  this.  They  were  the  resort  of 
public  men  when  suffering  from  the  effect  of  transient 
popular  illwill,  whether  arising  from  local  or  general 
causes;  and  they  have  been  mainly  instrumental  in 
affording  stability  to  successive  administrations,  when  as- 
sailed by  political  animosity;  and  have  also  contributed 
to  relieve  those  who  have  undertaken  official  duty  from 
the  cares  which  must  largely  engross  the  attention  of  the 
representatives  of  populous  constituencies/ 


K See  po*t,  p.  267. 

• Hist,  of  England,  yoI.  i.  p.  64. 
For  particulars  concerning  the  con- 
stituent bodies  at  this  period,  see 


Macaulay,  Hist  of  Eng.  vol.  iv.  p. 
332. 

’ See  ante,  vol.  i.  p.  11. 
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It  was  a peculiar  advantage  attending  the  system  of 
nomination  boroughs — a system  which  must  now  be 
reckoned  amongst  the  things  that  are  past— that  its  bene- 
fits were  not  confined  to  any  creed  or  party.  While, 
anterior  to  the  first  Reform  Bill,  the  Treasury  could  count 
on  some  30  or  40  seats  as  available  for  the  benefit  of  the 
existing  administration,  others  were  at  the  disposal  of 
peers  or  wealthy  proprietors,  either  as  simple  property, 
or  as  the  result  of  dominant  local  influence.  In  either 
case,  it  was  for  the  manifest  interest  of  the  proprietors  of 
these  boroughs  to  make  choice  of  candidates  likely  to 
reflect  credit  on  their  patrons,  by  an  able  and  successful 
parliamentary  career.  Moreover,  a certain  number  of 
these  boroughs  were  generally  to  be  purchased  or  leased 
for  a round  sum  of  money,  say  for  5,000/.  or  upwards, 
and  in  this  way  men  who  had  amassed  a fortune  abroad, 
or  by  trade,  and  who  were  desirous  of  a seat  in  the  House 
of  Commons,  but  averse  to  a public  canvass,  or  wholly 
destitute  of  personal  or  political  influence,  could  find  an 
entrance  into  Parliament,  where  they  often  rendered 
themselves  conspicuous  by  their  talents  or  usefulness,  and 
were  afterwards  eagerly  sought  for  by  more  prominent 
and  influential  constituencies.* 

Hallam  points  out,  with  his  usual  sagacity,  the  evil  con- 
sequences which  most  certainly  would  have  attended 
upon  the  exclusion  of  the  advisers  of  the  crown  from  the 
House  of  Commons,  and  the  immense  advantages  which 
have  resulted  from  their  immediate  connection  with  that 
assembly.  Nothing  could  have  been  devised  more  calcu- 
lated to  unite  statesmen,  of  every  shade  of  opinion,  in  the 
defence  of  the  liberties  of  Parliament,  or  to  secure  for  the 
Commons  a preponderating  share  in  the  control  of  the 
executive  administration,  than  the  fact  that  it  is  in  Par- 
liament, and  more  especially  in  the  House  of  Commons, 
that  all  great  questions  of  public  policy  must,  in  reality, 

* See  Sir  II.  L.Bulwer's  Historical  Hare  on  the  Election  of  Bepresenta- 
Charactera,  vol.  ii.  pp.  207-210.  And  tives,  chap.  v. 
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be  decided.  The  only  road  to  ministerial  success  is  the 
approbation  of  Parliament  A minister  may  frame  the 
most  judicious  schemes  of  administrative  or  economical 
reform,  but  he  must  be  able  to  satisfy  Parliament  that  his 
views  are  sound  and  practicable  before  he  is  permitted  to 
carry  them  into  execution.  The  publicity  which  neces- 
sarily attends  all  proceedings  of  government,  in  conse- 
quence of  the  presence  of  ministers  in  Parliament  to 
explain  or  defend  the  conduct  of  public  affairs,  at  home 
or  abroad,  while  it  is  liable  to  abuse,  is  nevertheless  of 
immense  advantage  to  the  country.  This  obtains  for  the 
action  of  government  the  approbation  of  Parliament,  and 
the  sanction  of  public  opinion,  and  it  is  this  which  gives 
peculiar  significance  to  the  foreign  policy  of  the  British 
crown,  and  to  the  declarations  of  English  statesmen  upon 
foreign  affairs.  ‘ The  pulse  of  Europe  beats  according  to 
the  tone  of  our  Parliament;  the  counsels  of  our  kings  are 
there  revealed,  and  by  that  kind  of  previous  sanction 
which  it  has  been  customary  to  obtain,  become  as  it  were 
the  resolutions  of  a senate  ; and  we  enjoy  the  individual 
pride  and  dignity  which  belong  to  republicans,  with  the 
steadiness  and  tranquillity  which  the  supremacy  of  a single 
person  has  been  supposed  peculiarly  to  bestow.’ x The 
presence  of  Cabinet  ministers  in  Parliament  has  moreover 
contributed  largely  to  enhance  the  importance  which  is 
properly  attached  to  the  possession  of  a seat  in  the  legis- 
lature. Members  of  Parliament  excluded  from  office 
would  become  mere  members  of  ‘ a debating  society,  ad- 
hering to  an  executive ; ’ and  this  is  not  a position  calcu- 
lated to  gratify  a noble  ambition,  or  to  stimulate  zeal  for 
the  public  welfare.  ‘ A first-rate  man,  indeed,  would  not 
care  to  take  such  a place,  and  would  not  do  much  if  he 
did  take  it.’7 

* Hallam,  Const.  Hist.  iii.  2o0.  And  in  his  commentaries  on  the  Consti- 
see  Macaulay,  Hist.  Eug.  ir.  3.39-341.  tution  of  the  United  States  (§  8(H)) 
Hatsell's  Precedents,  ii.  06.  points  out  very  forcibly  the  evils 

1 Bsgehot  on  the  Cabinet,  Fort-  which  have  resulted  from  the  clauso 
nightly  Review,  No.  i.  p.  19.  Story,  in  the  Constitution  which  excludes  all 
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These  are  some  of  the  benefits  which  have  flowed  from 
the  formal  introduction  of  the  principal  servants  of  the 
crown  into  the  two  Houses  of  Parliament.  The  public 
officers  to  whom  this  privilege  is  accorded,  comprise  not 
merely  the  Cabinet  ministers,  but  also  certain  other  func- 
tionaries who,  although  not  of  the  Cabinet,  preside  over 
important  departments  of  state,  or  who  are  political  se- 
cretaries of  certain  executive  offices  which  require  to  be 
specially  represented  in  Parliament  But  other  subordi-  Exclusion 
nate  officers  of  government  are  very  properly  excluded  maCnt 
from  the  arena  of  political  strife.  The  result  of  their  exclu-  officials- 
sion  is  virtually  to  render  their  tenure  of  office  that  of  good 
behaviour.  And  in  the  permanent  officers  of  the  crown 
the  state  possesses  ‘ a valuable  body  of  servants  who  re- 
main unchanged  while  Cabinet  after  Cabinet  is  formed 
and  dissolved ; who  instruct  every  successive  minister  in 
his  duties,  and  with  whom  it  is  the  most  sacred  point  of 
honour  to  give  true  information,  sincere  advice,  and 
strenuous  assistance  to  their  superior  for  the  time  being. 

To  the  experience,  the  ability,  and  the  fidelity  of  this 
class  of  men  is  to  be  attributed  the  ease  and  safety  with 
which  the  direction  of  affairs  has  been  many  times,  within 
our  own  memory,  transferred  from  Tories  to  Whigs,  and 
from  Whigs  to  Tories.’  * 

In  narrating  the  circumstances  under  which  the  minis- 
ters of  the  crown  first  obtained  a legal  right  to  sit  in 
Parliament,  we  have  somewhat  anticipated  the  order  of 
events,  and  must  now  revert  to  the  history  of  the  Cabinet 
during  the  reign  of  William  HI. 

It  was  in  the  year  1693,  that  the  king  began  to  effect  Reign  of 
the  important  change  in  the  status  of  the  Cabinet  Council  Wm' IIL 
which  inaugurates  a new  era  in  the  history  of  the  English 
monarchy.  By  the  advice  of  Sunderland,  the  king  was 
induced  to  abandon  his  neutral  position  between  the 


office-holders,  including  *he  presi-  menhcere,  Const,  of  U.  States,  103. 
dent's  ministers,  from  a seat  in  either  * Macaulay,  iv.  339.  And  see  post, 
House  of  Congress.  And  see  Tre-  p.  172. 
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contending  parties  in  the  state,  and  to  entrust  his  adminis- 
tration to  the  Whigs,  who  were  at  that  time  the  strongest 
party  in  Parliament.  Protracted  negotiations  were  re- 
quired before  this  arrangement  could  be  fully  carried  out, 
and  it  was  not  until  the  following  year  that  the  new 
ministry,  formed  upon  the  basis  of  party,  was  complete.* 
Even  then,  although  the  Cabinet  was  mainly  composed 
of  Whigs,  it  was  not  exclusively  so.  The  king  was  cau- 
tious, and  still  tried  to  share  his  favours  between  the  two 
contending  parties.  Two  more  years  elapsed  before  the 
last  Tory  was  removed  from  the  Council-board,  and  a 
purely  Whig  ministry  existed.b 

Having  at  length  succeeded  in  obtaining  exclusive  pos- 
session of  the  king’s  counsels,  the  Whigs  devoted  them- 
selves to  the  work  of  instituting  and  maintaining  disci- 
pline in  their  ranks,  by  the  frequent  assembling  together 
of  their  friends  and  supporters  in  the  House  of  Commons. 
Some  of  these  meetings  were  numerous,  others  more 
select ; but  they  formed  the  origin  of  a system  of  party 
organisation  never  before  resorted  to,  but  which  has  since 
been  adopted  and  matured  by  every  influential  section  in 
both  Houses  of  Parliament.' 

The  first  parliamentary  ministry  of  King  William  was 
of  brief  duration.  At  the  outset  it  was  eminently  suc- 
cessful in  conciliating  the  goodwill  of  the  House  of  Com- 
mons, but  a general  election  made  great  changes,  and  it 
was  soon  apparent  that  the  new  House  were  not  willing 
to  co-operate  with  the  existing  administration.4  Monta- 
gue, who  filled  the  important  offices  of  First  Lord  of  the 
Treasury  and  Chancellor  of  the  Exchequer, — although 
not  the  Premier,  in  the  modern  sense  of  the  term,  no 
such  supremacy  in  the  Cabinet  being  yet  acknowledged — 
became  personally  unpopular,  and  was  violently  assailed 
by  his  opponents  in  Parliament.  According  to  our  pre- 
sent theory  of  government,  he  should  have  resigned  hia 

* Macaulay,  iv.  438-467, 606.  • Ibid.  734. 

* Ibid.  732.  ■*  See  Ibid.  vol.  v.  p.  123. 
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office,  and  given  place  to  the  chiefs  of  the  opposition. 
Out  of  office,  the  men  who  had  become  so  obnoxious 
to  the  House,  might  have  succeeded,  by  good  statesman- 
ship, in  recovering  its  favour,  and  ere  long  have  been 
summoned  to  resume  their  places.  ‘But  these  lessons, 
the  fruits  of  the  experience  of  five  generations,  had  never 
been  taught  to  the  politicians  of  the  17th  century.  No- 
tions imbibed  before  the  Revolution  still  kept  possession 
of  the  public  mind.  Not  even  Somers,  the  foremost  man 
of  his  age  in  civil  wisdom,  thought  it  strange  that  one 
party  should  be  in  possession  of  the  executive  administra- 
tion while  the  other  predominated  in  the  legislature. 
Thus,  at  the  beginning  of  1699,  there  ceased  to  be  a 
ministry ; and  years  elapsed  before  the  servants  of  the 
crown  and  the  representatives  of  the  people  were  again 
joined  in  a union  as  harmonious  as  that  which  had  ex- 
isted from  the  general  election  of  1695,  to  the  general 
election  of  1698.  The  anarchy  lasted,  with  some  short 
intervals  of  composedness,  till  the  general  election  of 
1705.  No  portion  of  our  parliamentary  history  ‘is  less 
pleasing  or  more  instructive.’  Deprived  of  the  constitu- 
tional control  afforded  by  the  presence  of  ministers  of  the 
crown,  in  whom  they  were  willing  to  confide,  the  painful 
scenes  of  the  earlier  years  of  this  reign  were  re-enacted, 
and  again  ‘ the  House  of  Commons  became  altogether 
ungovernable ; abused  its  gigantic  power  with  unjust  and 
insolent  caprice,  browbeat  king  and  Lords,  the  Courts  of 
Common  Law  and  the  constituent  bodies,  violated  rights 
guaranteed  by  the  Great  Charter,  and  at  length  made  itself 
so  odious  that  the  people  were  glad  to  take  shelter, 
under  the  protection  of  the  throne  and  of  the  hereditary 
aristocracy,  from  the  tyranny  of  the  assembly  which  had 
been  chosen  by  themselves.’* 

Such  is  the  history,  as  drawn  by  the  able  pen  of  Macau- 
lay, of  the  difficulties  attending  the  first  establishment 
of  parliamentary  government  in  England.  With  all  his 

' Macaulay,  r.  168. 
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penetration,  the  king  failed  to  perceive  that  the  true  remedy 
for  these  evils  lay  in  the  formation  of  an  entirely  new 
ministry  possessed  of  the  confidence  of  that  parliamentary 
majority  which  he  had  found  to  be  so  unmanageable.  He 
contented  himself  with  making  some  minor  changes ; and 
with  a view  to  conciliate  the  Opposition,  selected  his  new 
appointments  from  the  Tory  ranks.  ‘ But  the  device 
proved  unsuccessful ; and  it  soon  appeared  that  the  old 
practice  of  filling  the  chief  offices  of  state  with  men  taken 
from  various  parties,  and  hostile  to  one  another,  or  at  least 
unconnected  with  one  another,  was  altogether  unsuited  to 
the  new  state  of  affairs ; and  that,  since  the  Commons  had 
become  possessed  of  supreme  power,  the  only  way  to  pre- 
vent them  from  abusing  that  power  with  boundless  folly 
and  violence,  was  to  entrust  the  government  to  a ministry 
which  enjoyed  their  confidence.’ f 

In  1702  William  III.  closed  his  eventful  career,  and  was 
succeeded  by  Anne,  during  the  greater  part  of  whose  reign 
conflicts,  of  more  or  less  intensity,  prevailed  between  the 
Whigs  and  the  Jacobites,  both  in  and  out  of  Parliament. 

As  yet  no  better  system  of  government  existed  than 
that  afforded  by  a ministry  who,  although  they  had  seats 
in  Parliament,  were  neither  necessarily  united  amongst 
themselves,  nor  in  harmony  with  the  predominant  political 
party  in  the  legislature.  Thus  far  the  lessons  of  wisdom, 
taught  by  the  experience  of  the  preceding  reign,  had  not 
been  duly  appreciated  by  succeeding  statesmen.  As  a 
natural  consequence,  the  queen’s  ministers  were  unable,  at 
first,  to  control  the  legislature.  But  after  awhile  the 
splendid  successes  of  Marlborough  in  the  Netherlands,  in 
the  campaigns  of  1705  and  1706,  gave  strength  to  the 
government,  and  restored  their  supremacy.  Thencefor- 
ward, the  usual  changes  occurred  in  successive  adminis- 
trations, each  party  preponderating  in  turn,  and  then 
having  to  give  place  to  their  rivals.  But  no  events  took 
place  during  this  reign  of  material  importance  in  the 

1 Macaulay,  v.  184-187. 
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history  of  parliamentary  government,  with  the  exception 
of  the  formal  repeal  of  the  ill-advised  provisions  in  the 
Act  of  Settlement  in  regard  to  the  Privy  Council, 
and  the  disqualification  of  office-holders  to  be  elected  to 
Parliament,  which,  had  they  ever  gone  into  operation, 
would  have  hindered  the  development  of  Cabinet  govern- 
ments, and  have  excluded  the  queen’s  ministers,  in  common 
with  all  other  placemen,  from  a seat  in  the  House  of 
Commons.*  Shortly  afterwards,  as  we  have  seen,h  a new 
Place  Bill  was  enacted,  which  expressly  sanctioned  their 
presence  in  Parliament,  thereby  affixing  the  seal  of  legis- 
lative approval  to  the  new  constitutional  system,  and 
establishing  it  upon  a firm  and  unimpeachable  basis. 

It  is  in  this  reign,  in  the  year  1711,  that  we  first  meet 
with  a positive  declaration,  in  a debate  in  the  House  of 
Lords,  that  the  sovereign  ought  not  to  be  held  personally 
responsible  for  acts  of  government,  but  that  ‘ according 
to  the  fundamental  constitution  of  this  kingdom,  the  mini- 
sters are  accountable  for  all.’1  Furthermore,  that  there 
is  no  prerogative  of  the  crown  that  may  be  exempted 
from  parliamentary  criticism  and  advice.* 

But  in  the  exercise  of  their  acknowledged  freedom  of 
debate  upon  the  conduct  of  the  administration,  there  was 
some  difficulty  at  first  as  to  the  phraseology  to  be  em- 
ployed in  Parliament  to  designate  the  queen’s  advisers. 
Thus,  on  the  occasion  above  mentioned,  a discussion  arose 
as  to  the  propriety  of  using  the  term  ‘ Cabinet  Council  ’ 
in  an  address  to  the  queen.  Through  inadvertence  this 
expression  had  been  embodied  in  a formal  motion ; but  it 
was  afterwards  objected  to,  as  being  ‘ a word  unknown 
in  our  law.’  In  the  course  of  the  debate,  Lord  Peter- 
borough told  the  House  that  he  had  heard  the  Privy 
Council  defined  as  a body  ‘who  were  thought  to  know 


• 4 Anne,  c.  8,  secs.  24,  25.  p.  41,  where  the  first  public  asser- 

h See  ante,  p.  01.  tion  of  this  principle  was  erroneously 

* Pari.  Hist.  vol.  vi.  p.  972.  Hearn,  assigned  to  a later  date. 

Eng.  Govt.  p.  135.  Sea  ante,  vol.  L J Pari.  Hiat.  vol.  vi.  p.  1038. 
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everything  and  knew  nothing,’  and  the  Cabinet  as  those 
4 who  thought  nobody  knew  anything  but  themselves. ’k 

More  than  half  a century  afterwards,  in  the  elaborate 
treatises  of  Blackstone  and  De  Lolme  upon  the  British 
constitution,  the  existence  of  the  Cabinet  was  entirely  ig- 
nored, and  no  writer  has  hitherto  attempted  to  trace  the 
rise  and  progress  of  this  institution,  and  to  explain,  in 
detail,  its  formation  and  functions.' 

II.  The  later  history  and  present  organisation  of  the 
Cabinet. 

In  entering  upon  this  branch  of  our  subject,  it  will  be 
profitable  to  inquire  more  particularly  into  the  origin  and 
working  of  three  cardinal  principles  of  parliamentary 
government,  to  which — taken  in  connection  with  the 
authoritative  introduction  of  ministers  into  the  legislature 
— we  owe  its  present  organisation  and  efficiency.  These 
are  (1)  the  rule  (already  partially  considered)  which  re- 
quires political  unanimity  in  the  Cabinet;  (2)  the  practice 
of  simultaneous  changes  of  the  whole  Cabinet,  as  a result 
of  its  dependence  upon  parliamentary  majorities ; (3)  the 
office  of  Prime  Minister,  as  a means  of  perfecting  the  ma- 
chinery of  administration,  and  of  insuring  the  carrying 
out  of  a policy  that  shall  be  acceptable  alike  to  the  sove- 
reign and  to  Parliament. 

1.  The  rule  requiring  political  unanimity  in  the  Cabinet. 

By  this  is  meant,  not  merely  union  of  the  ministers  in 
their  administrative  capacity,  but  a unanimity,  real  or 
professed,  in  advocating  or  opposing  legislative  measures 
in  Parliament.1”  William  EH.,  as  we  have  seen,  was  con- 
vinced of  the  advantages  resulting  from  a bond  of  political 

* Pari.  Hist.  vi.  974.  And  see  Constitution  of  the  United  States,  is 
Knight,  Hist,  of  Eng.  vol.  v.  p.  168.  there  any  indication  that  they  were 

' See  Macaulay,  Hist,  of  Eng.  vol.  acquainted  with  the  position  then  oc- 
iv.  pp.  4:i5,  437.  It  is  also  Terv  re-  cupied  bv  the  English  Cabinet.  Hearn, 
markable  that  in  none  of  the  writings  Govt,  of  Eng.  p.  106. 
of  the  statesmen  who  fronted  the  " Cox,  Inst.  252. 
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agreement  between  the  members  of  his  Cabinet,  and 
formed  his  ministry  in  1695  on  this  basis.  A partial 
attempt  was  made  by  the  House  of  Commons,  in  1698,  to 
hold  all  the  leading  ministers  responsible  for  advising  the 
obnoxious  Partition  Treaties.”  But  the  value  of  the  princi- 
ple was  not  sufficiently  appreciated  either  by  the  statesmen 
of  that  period,  or  by  the  king  himself.  In  the  various 
changes  which  ensued  in  the  composition  of  the  ministry 
during  the  remainder  of  this  reign,  it  was  lost  sight  of, 
and  men  of  opposite  parties  were  included  in  the  same 
Cabinet.  So  long  as  the  king  was  regarded  as  paramount 
in  the  government,  and  his  views  as  those  which  should 
always  prevail  in  council,  the  discordance  of  opinion 
therein  was  comparatively  unimportant.  But  in  propor- 
tion as  the  dogma  of  the  royal  impersonality  began  to 
prevail,  and  the  power  of  the  Cabinet  to  increase,  the 
necessity  for  political  agreement  amongst  the  ministers  of 
the  crown  became  more  obvious  and  indisputable. 

The  ministries  appointed  by  Queen  Anne,  however, 
exhibited  the  same  want  of  agreement  apparent  in  the 
later  ministries  of  William  III.  Upon  her  accession,  in 
1702,  her  majesty,  whose  personal  inclinations  were  in 
favour  of  Tory  principles,  lost  no  time  in  forming  a new 
ministry,  consisting  for  the  most  part  of  Tories,  that  con- 
tinued in  office  until  1705,  when  it  underwent  extensive 
changes,  which  gave  the  predominance  to  the  Whigs.”  In 
1707,  the  Cabinet  was  again  partially  remodelled,  and 
rendered  still  more  Whiggish,  Mr.  Secretary  Harley  being 
the  only  Tory  of  note  who  was  permitted  to  remain.  But 
in  the  course  of  the  year,  Harley  himself  was  removed, 
for  endeavouring  ‘ to  set  up  for  himself,  and  to  act  no 
longer  under  the  direction  of  the  Lord  Treasurer.’  Soon 
afterwards  the  Earl  of  Pembroke  retired,  when  the  mini- 
stry consisted,  once  more,  entirely  of  Whigs.p  At  length, 


■ See  ante,  vol.  i.  p.  42.  Pari.  Deb.  v Ibid.  200,  216, 222.  Burnet,  Ilist. 
roL  vi.  p.  327.  of  his  Own  Time. 

•Piet.  Hist  of  Eng.  iv.  142,  180. 
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through  the  influence  of  Dr.  Sacheverell,  Tory  principles 
began  to  get  the  ascendancy  throughout  England,  where- 
upon the  queen  took  occasion,  in  1710,  to  dismiss  her 
ministry,  and  entrust  the  formation  of  another  to  Har- 
ley, the  acknowledged  leader  of  the  Tory  party.  Harley, 
at  first,  attempted  a coalition  with  the  Whigs,  but  not 
succeeding,  he  obtained  the  queen’s  consent  to  a dissolu- 
tion of  Parliament,  there  being  evident  tokens  that  the 
existing  Whig  House  of  Commons  would  probably  be 
replaced  by  one  of  opposite  politics.  This  anticipation 
proved  correct,  and  Harley  had  therefore  no  difficulty  in 
forming  a Cabinet  composed  exclusively  of  Tories.'1 

But  even  then  political  union  was  not  obtained.  Harley 
was  a dissenter,  strongly  inclined  to  toleration,  and  sus- 
pected of  Hanoverian  proclivities.  His  principal  colleague, 
Bolingbroke,  on  the  contrary,  favoured  the  Jacobites,  and 
was  no  friend  either  to  Whiggery  or  dissent.  This  occa- 
sioned frequent  disagreements,  and  even  personal  alterca- 
tions in  the  council  chamber,  and  in  the  royal  presence. 
Moreover,  the  other  members  of  the  Cabinet  were  divided 
in  their  political  sentiments,  some  being  attached  to  the 
Protestant  succession,  and  others  partial  to  the  Pretender/ 

Thus  want  of  concord  between  ministers  upon  ques- 
tions of  vital  import  was  more  and  more  apparent  as  the 
end  of  the  queen’s  life  drew  nigh.  Each  party  calcu- 
lated eagerly  upon  the  chances  of  that  event,  hoping  to 
secure  for  themselves  the  supremacy.  When  the  queen 
lay  upon  her  death-bed  Bolingbroke’s  influence  was 
uppermost,  and  he  managed  to  get  the  queen’s  authority 
to  form  a new  administration.  His  plans  were  suddenly 
frustrated  by  an  event  which  is  quite  unique  in  our  par- 
liamentary history,  and  which  is  worthy  of  notice,  not 
merely  as  illustrating  the  evil  effects  of  divided  counsels, 
but  also  as  exemplifying  a state  of  things  that  could  only 
have  arisen  in  the  infancy  of  parliamentary  institutions. 


* Piet  Hist,  of  Eng.  iv.  246,  248.  * Mahon,  Hist,  of  Eng.  i.  44,  46. 
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Bolingbroke  was  steadily  engaged  in  the  work  of  con- 
structing his  ministry,  and  had  already  tilled  up  most  of 
the  principal  offices  with  men  of  the  Jacobite  party.  He 
had  ulterior  designs  in  view  of  favouring  the  claims  of  the 
Pretender  to  succeed  to  the  throne  upon  the  demise  of 
the  queen.  Knowing  her  precarious  state,  he  caused  a 
Cabinet  Council  to  be  summoned  for  June  30,  1714. 
When  that  day  arrived  the  Council  assembled  at  Ken- 
sington, the  high  officers  of  state,  already  appointed 
thereon,  alone  being  present.  Lord  Mahon  gives  the 
following  graphic  account  of  the  meeting  : — ‘ The  news 
of  the  queen’s  desperate  condition  had  just  been  received. 
The  Jacobites  sat  dispirited,  but  not  hopeless,  nor  without 
resources.  Suddenly  the  doors  were  thrown  open,  and 
Argyle  and  Somerset  (who  were  members  of  the  Privy 
Council,  though  not  of  the  Cabinet)  were  announced. 
They  said  that,  understanding  the  danger  of  the  queen, 
they  had  hastened,  though  not  specially  summoned,  to 
offer  their  assistance.  In  the  pause  of  surprise  which 
ensued,  Shrewsbury  rose  and  thanked  them  for  their 
offer.’  (This  nobleman,  it  appears,  was  in  reality  a Whig, 
but  he  had  succeeded  in  deceiving  Bolingbroke,  who 
fully  relied  upon  his  fidelity,  and  had  bestowed  upon  him 
the  offices  of  lord  chamberlain  and  lord  lieutenant  of 
Ireland,  while  he  was  actually  concerting  in  secret  mea- 
sures with  the  two  Whig  peers,  the  Dukes  of  Argyle  and 
Somerset,  whose  unexpected  appearance  at  the  Council 
filled  the  Cabinet  conspirators  with  dismay.)  ‘ They, 
immediately  taking  their  seats,  proposed  an  examination 
of  the  physicians ; and  on  their  report  suggested  that  the 
post  of  Lord  Treasurer  (which  Bolingbroke  had  intended 
to  put  into  commission)  should  be  filled  without  delay, 
and  that  the  Duke  of  Shrewsbury  should  be  recommended 
to  her  majesty.’  ‘The  Jacobite  ministers,  thus  taken 
completely  by  surprise,  did  not  venture  to  offer  any  oppo- 
sition to  this  recommendation,  and  accordingly  a deputa- 
tion, comprising  Shrewsbury  himself,  waited  upon  her 
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majesty  the  same  morning,  to  lay  before  her  what  seemed 
the  unanimous  opinion  of  the  Council.  The  queen,  who 
by  this  time  had  been  roused  to  some  degree  of  con- 
sciousness, faintly  acquiesced,  delivered  the  treasurer’s 
staff  to  Shrewsbury,  and  bade  him  use  it  for  the  good  of 
her  people.  The  duke  would  have  returned  his  staff  as 
chamberlain,  but  she  desired  him  to  keep  them  both ; and 
thus  by  a remarkable,  and  I believe  unparalleled  combi- 
nation, he  was  invested  for  some  days  with  three  of  the 
highest  offices  of  court  and  state,  being  at  once  Lord 
Treasurer,  Lord  Chamberlain,  and  Lord-Lieutenant  of  Ire- 
land.’ ‘ Another  proposal  of  the  Dukes  of  Somerset  and 
Argyle,  which  had  passed  at  the  morning  meeting,  was  to 
send  immediately  a special  summons  to  all  Privy  Coun- 
cillors in  or  near  London.  Many  of  the  Whigs  accordingly 
attended  the  same  afternoon,  and  amongst  them  the 
illustrious  Somers.  . . . His  great  name  was  in  itself  a 
tower  of  strength  to  his  party ; and  the  Council,  with  this 
new  infusion  of  healthy  blood  in  its  veins,  forthwith  took 
vigorous  measures  to  secure  the  legal  order  of  succession.’’ 
Thus  ends  the  narrative  of  this  startling  and  successful 
coup  d'etat. 

Circumstances  favoured  the  daring  statesmen  by  whom 
it  was  accomplished.  The  next  day  the  queen  sank  back 
into  a lethargy,  and  died  on  the  following  morning.  No- 
thing but  a consideration  of  the  eminence  of  the  peril 
encompassing  the  state,  and  of  the  necessity  for  prompt  and 
decided  action,  could  have  warranted  such  a high-handed 
proceeding ; for  then,  as  now,  the  meetings  of  Council 
were  open  to  those  Councillors  only  who  had  been  spe- 
cially summoned  in  the  name  of  the  sovereign  to  attend. 
With  a monarch  in  possession  of  his  proper  faculties, 
such  an  event  could  not  happen  ; for,  as  we  have  seen,1  a 
Privy  Councillor  may  be  struck  off  the  list  at  the  royal 
discretion,  so  that  even  if  one  were  to  venture  upon  attend- 


* Mahon's  Hitt,  of  Eng.  i.  133, 144,  • Set  OnU,  p.  S3. 
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ing  a Council  meeting  without  a summons,  he  would 
subject  himself  to  the  risk  of  instant  dismissal,  upon  the 
appeal  of  the  Prime  Minister  to  the  sovereign. 

Divisions  in  the  Cabinet,  from  the  want  of  a recognition  Continued 
of  the  principle  of  political  unity,  continued  to  exist 
during  the  administrations  which  followed  upon  the  ac-  c*binet- 
cession  of  the  House  of  Hanover,  save  only  when  Robert 
Walpole  was  chief  minister.  Owing  to  his  extraordi- 
nary talents,  thorough  familiarity  with  the  details  of 
office,  and  skill  in  the  art  of  governing  men,  Walpole 
succeeded  in  engrossing  the  supreme  direction  of  affairs. 

For  twenty  years  his  control  in  the  Cabinet  was  unlimited 
and  undeniable.  But  when,  in  1742,  he  was  compelled 
to  retire  from  office,  there  ceased  to  be  any  political 
agreement  amongst  the  ministers  of  the  crown.  Pulteney, 
who  upon  Walpole’s  resignation  was  commissioned  to 
form  a new  ministry,  was  obliged  to  content  himself  with 
a reconstruction  of  the  old  one  on  the  Whig  basis ; and 
when  reproached  by  his  party  that  the  Tories,  though 
forming  the  larger  portion  of  the  opposition  under  his 
command,  had  been  altogether  excluded  from  office,  he 
counselled  patience,  and  justified  his  conduct  on  the  plea 
that  ‘ there  was  neither  justice  nor  prudence  in  attempting 
to  dictate  to  the  king.’  Ere  long  the  Tory  party  were 
gratified  by  receiving  a share  of  the  ministerial  offices, 
and  so  the  new  administration  was  founded  upon  ‘ the 
broad  bottom’  of  both  parties.11  In  1763,  upon  the  re- 
tirement of  Lord  Bute,  the  elder  Pitt  was  sent  for  by  the 
king,  but  he  refused  to  form  a ministry  unless  there  was 
almost  a complete  change  of  men  in  the  ministerial  offices, 
declaring  ‘that  if  his  majesty  thought  fit  to  make  use 
of  such  a little  knife  as  himself,  he  must  not  blunt  the 
edge  ; and  that  he  and  his  friends  could  never  come  into 
government  but  as  a party.’  The  king  refused  to  give 
up  those  who  had  served  him  faithfully,  and  thus  the 


“ Mahon,  Hist,  of  Eng.  voL  iii.  pp.  101—100,  108. 
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negotiation  came  to  an  end,  Lord  Grenville  being  en- 
trusted with  the  formation  of  a ministry,  the  composition 
of  which  was  amicably  arranged  between  himself  and  the 
king/ 

The  lack  of  a common  bond  of  union  amongst  the 
ministers  of  the  crown  at  this  period,  and  the  continued 
interference  of  the  king  with  the  proposed  arrangements 
for  the  construction  of  ministries,  naturally  resulted  in  a 
series  of  weak  and  vacillating  administrations.  More- 
over, it  was  no  uncommon  thing,  at  this  time,  to  see 
colleagues  in  office  opposing  one  another  in  Parliament 
upon  measures  that  ought  to  have  been  supported  by  a 
united  Cabinet.w  This  defective  system  continued  in 
operation  during  the  first  twenty  years  of  the  reign  of 
George  III.,  and  until  the  rise  of  the  second  William 
Pitt/  For  the  long  continuance  of  practices  so  entirely 
opposed  to  the  principles  of  constitutional  government, 
the  king  himself  must  be  regarded  as  mainly  accountable. 
In  his  love  of  power,  and  anxiety  to  carry  out  his  peculiar 
ideas  of  government,  he  had  formed  a party  of  his  own 
which  was  known  as  ‘ the  king’s  friends,’  with  whose  aid 
he  endeavoured  to  influence  the  course  of  legislation, 
irrespective  of  his  responsible  advisers,  if  the  measures 
they  proposed  were  at  all  at  variance  with  his  private  con- 
victions. Many  of  ‘ the  king’s  friends,’  who  held  offices 
in  the  state  or  household,  looked  to  the  king  and  not 
to  his  ministers  for  instructions;  and  accordingly,  not 
unfrequently  opposed  the  ministerial  measures  in  their 
progress  through  Parliament/  But  after  Mr.  Pitt  became 
Premier,  in  1783,  this  objectionable  practice  was  discon- 
tinued. The  king  placed  entire  confidence  in  Mr.  Pitt, 
and  yielded  to  his  advice  in  state  affairs,  save  only  in 


' Grenville  Papers,  rol.  ii.  pp.  104-  * Ibid.  303,  434,  430.  Mahon, 

100, 108.  Hist,  of  Eng.  vol.  vii.  p.  213.  Adol- 

w See  post,  pp.  325-331.  Hearn,  pirns,  George  III.  vol.  iii.  p.  349. 
Govt  of  Eng.  pp.  198,  109.  Cox,  bonne,  Corresp.  George  III.  vol.  i.  p. 
Inst.  253.  Knight  s Hist,  of  Eng.  voL  282.  Heam,  Govt,  of  Eng.  p.  105. 
vi.  pp.  140,  200.  » See  ante,  vol.  i.  p.  40. 
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regard  to  certain  questions,  which  he  would  not  permit  to 
be  entertained.  Pitt’s  supremacy  in  the  councils  of  his 
sovereign,  as  well  as  in  Parliament,  was  undisputed  by 
his  colleagues,  and  continued  unimpaired  until  his  death. 
After  that  event,  and  during  the  existence  of  the  Gren- 
ville ministry,  the  king  for  a short  time,  in  1807,  renewed 
his  interference  with  the  policy  of  his  constitutional 
advisers,  threatening  them  with  the  opposition  of  his 
‘ friends  ’ in  Parliament,  if  they  continued  to  support 
Roman  Catholic  claims.  But  on  the  dismissal  of  this 
ministry  a Tory  Cabinet  was  again  formed,  under  Mr. 
Perceval,  to  which  the  king  gave  an  unqualified  support 

In  1812,  during  the  Regency,  an  attempt  was  made  to 
form  a ministry,  consisting  of  men  of  opposite  political 
principles,  who  were  invited  to  accept  office,  not  avowedly 
as  a coalition  government,  but  with  an  offer  to  the  Whig 
leaders  that  their  friends  should  be  allowed  a majority  of 
one  in  the  Cabinet.  This  offer,  though  declared  at  the 
time  to  be  not  ‘ a very  unusual  thing,’  was  declined  on 
the  plea  that  to  construct  a cabinet  on  ‘ a system  of 
counter-action  was  inconsistent  with  the  prosecution  of 
any  uniform  and  beneficial  course  of  policy. ’* 

From  henceforth  this  was  an  admitted  political  maxim, 
and  all  Cabinets  are  now  constructed  upon  some  basis  of 
political  union,  agreed  upon  by  the  members  composing 
the  same  when  they  accept  office  together.  It  is  also 
distinctly  understood  that,  so  long  as  the  different  members 
of  a Cabinet  continue  in  the  ministry,  they  are  jointly 
and  severally  responsible  for  each  other’s  acts,  and  that 
any  attempt  to  separate  between  a particular  minister 
and  the  rest  of  his  colleagues  in  such  matters  would  be 
unconstitutional  and  unfair.*  The  existing  usage  in  this 
respect  will  receive  a fuller  explanation  when  we  come 

• Stapleton's  Canning  and  his  1272.  And  see  Grey,  Pari.  Govt. 

Times,  p.  201.  Pari.  Dob.  vol.  xxiii.  new  ed.  pp.  51-68.  Hearn,  Govt,  of 
pp.  428, 450.  Eng.  p.  201.  Quarterly  Review,  vol. 

* Lord  Palmerston,  Hans.  Deb.vol.  123,  p.  044. 
cbtxiii.  p.  1920  ; Ibid.  vol.  clxxvi.  p. 
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to  consider  the  duties  of  the  administration  in  connection 
with  Parliament. 

(2)  The  practice  of  simultaneous  changes  of  the  whole 
cabinet,  as  a result  of  its  dependence  upon  the  appro- 
bation of  the  House  of  Commons. 

This  practice,  like  that  to  which  our  attention  has  just 
been  directed,  was  unknown  upon  the  first  establishment 
of  parliamentary  government.  During  the  reign  of  Wil- 
liam in.  changes  in  the  ministry  were  always  gradual, 
and  were  occasioned  partly  by  the  personal  feelings  of  the 
king,  and  partly  by  considerations  of  the  relative  strength 
of  parties  in  Parliament.  From  the  Revolution  until  the 
reign  of  George  L,  there  is  no  instance  of  the  simulta- 
neous dismissal  of  a whole  ministry,  and  their  replacement 
by  another. b The  first  example  of  this  kind  occurs  in  the 
time  of  George  L,  who  immediately  upon  his  accession 
to  the  throne  effected  a total  change  in  all  the  principal 
offices  of  state.  But  this  alteration  took  place  on  account 
of  personal  objections  entertained  by  the  king  to  the 
ministers  of  Queen  Anne,  not  because  of  prevailing  opi- 
nions in  Parliament. 

The  first  instance  on  record  of  the  resignation  of  a 
Prime  Minister  in  deference  to  an  adverse  vote  of  the 
House  of  Commons,  -was  that  of  Sir  Robert  Walpole.' 
The  career  of  this  statesman  is  remarkable,  as  he  affords 
in  his  own  person  the  first  example  of  elevation  to  the 
rank  of  first  minister  of  the  crown,  and  of  subsequent 
deprivation  of  office,  without  reference  to  the  personal 
wishes  of  the  sovereign,  but  through  the  influence  of  the 
dominant  party  in  the  House  of  Commons. 

In  the  year  1721,  George  I.  being  the  reigning  mon- 
arch, and  Lord  Sunderland  his  first  minister,  the  Whig 
leaders,  who  had  a large  majority  in  the  House  of 
Commons,  exerted  their  influence  for  the  promotion  of 
Walpole,  who  held  a subordinate  office  in  the  ministry. 


* Cox,  Inst.  247, 251.  ' Ibid.  240. 
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to  be  First  Lord  of  the  Treasury,  in  place  of  Sunderland, 
who  was  obliged  to  resign,  owing  to  the  popular  odium 
against  him,  on  account  of  his  supposed  implication  in 
the  notorious  South  Sea  Bubble.  Sunderland  was  the 
king’s  favourite  minister,  and  he  himself  was  no  party  to 
the  proposed  arrangement,  even  if  it  was  not  directly 
contrary  to  his  wishes.  Nevertheless,  although  through 
the  efforts  of  Walpole  he  had  been  acquitted  from  the 
charge  of  being  directly  concerned  in  this  stupendous 
fraud,  yet  public  opinion  compelled  him  to  resign  his 
post  of  First  Lord  of  the  Treasury.  Walpole’s  ascen- 
dancy in  the  House  of  Commons  pointed  him  out  as  the 
most  capable  man  to  succeed  to  this  office,  and  thus  he 
became  Prime  Minister.4  His  career  in  this  capacity  was, 
as  we  have  seen,"  extremely  successful.  He  soon  con- 
trived to  ingratiate  himself  with  George  I.  and  to  enjoy 
the  confidence  of  that  monarch,  and  of  bis  successor,  for 
nearly  twenty  years.  During  the  same  period  he  managed 
to  retain  his  ascendancy  in  the  House  of  Commons. 
At  length  the  tide  of  popularity  turned  against  him,  and 
in  1741  it  became  evident  that  his  downfall  was  at  hand. 

On  February  13,  1741,  addresses  for  the  removal  of 
Sir  Robert  Walpole  from  the  king’s  presence  and  counsels 
for  ever,  were  proposed  in  both  Houses  of  Parliament 
The  mover  of  the  address  in  the  House  of  Commons 
attributed  to  Walpole  entire  responsibility  for  the  mis- 
government  of  the  country,  because  he  had  ‘ grasped  in 
his  own  hands  every  branch  of  government;  had  attained 
the  sole  direction  of  affairs,  monopolised  all  the  favours 
of  the  crown  ; compassed  the  disposal  of  all  places,  pen- 
sions, titles  and  rewards,’ — truly  a scarcely  exaggerated 
description  of  the  almost  despotic  power  of  a constitu- 
tional Premier.  The  line  of  defence  adopted  by  Walpole 
was  singular  ; and  quite  inconsistent  with  the  modern 


4 Coxe,  Memoirs  of  Walpole,  vol.  lore  in  reg-ard  to  Walpole's  character 
i.  chs.  21,  22.  and  methods  of  administration,  pott, 

• Ante,  p.  107.  See  further  partial-  pp.  120-126 
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doctrine  of  the  right  of  Parliament  to  control  the  fate  of 
the  king’s  ministers.  He  vindicated  his  conduct  in  office, 
accepting  the  full  measure  of  his  responsibility  which 
had  been  imputed  to  him,  but  declared  that  ‘ an  address 
to  his  majesty  to  remove  one  of  his  servants,  without  so 
much  as  alleging  any  particular  crime  against  him,  was 
one  of  the  greatest  encroachments  that  was  ever  made 
upon  the  prerogative  of  the  crown ; ’ and  he  called  ‘ upon 
all  who  respected  the  constitution,  and  the  rights  of  the 
crown,  to  resist  the  motion.’  His  speech  produced  a 
strong  effect,  and  the  motion  was  negatived  by  a large 
majority.  A similar  result  attended  the  motion  in  the 
House  of  Lords/  Soon  after  this,  Parliament  was  dis- 
solved, it  having  reached  the  natural  term  of  its  existence. 
When  the  new  Parliament  met,  it  was  speedily  apparent 
that  Walpole’s  popularity  was  gone.  After  a defeat  on 
the  Chippenham  election  petition,  on  January  28,  1742, 
he  took  the  advice  of  his  friends,  and,  with  great  reluc- 
tance, resigned  his  office.*  Thus  the  end  of  his  political 
career,  as  well  as  its  beginning,  must  be  wholly  ascribed 
to  the  great  and  increasing  influence  of  the  House  of 
Commons. 

Walpole  Walpole’s  resignation,  however,  was  not  accompanied 
batnothia  by  that  of  the  whole  of  his  colleagues  ; the  solidarity  of 
colleagues,  the  ministry,  and  its  dependence  upon  the  continuance 
in  office  of  its  recognised  head,  not  having  been  as  yet 
established.  On  the  contrary,  the  king  (George  II.)  sent 
a message  to  Pulteney,  who  had  been  commissioned  to 
form  a new  ministry,  expressing  a hope  that  he  would 
‘ not  distress  the  government  by  making  too  many  changes 
in  the  midst  of  a session.’  To  this  Pulteney  replied,  that 
he  did  not  insist  on  a total  change,  provided  the  principal 
officers  in  the  Cabinet,  and  ‘ the  main  forts  of  the 
government,’  were  delivered  into  the  hands  of  his  party. 
These  terms  were  accordingly  agreed  upon.h 

' Mahon,  llist.  of  England,  iii.  101-  * Ibid.  151. 

112.  11  Ibid.  165. 
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The  advent  of  Lord  Rockingham’s  ministry  to  power, 
in  1782,  is  noticeable  as  being  the  first  instance  of  the 
simultaneous  change  of  the  whole  administration,  in 
deference  altogether  to  the  opinions  of  the  House  of 
Commons.  The  ministry  of  Lord  North,  after  an  exist- 
ence  of  twelve  years,  began  to  be  regarded  with  disfavour  North'" 
in  that  House.  A direct  vote  of  want  of  confidence  had  mim8try 
indeed  been  negatived,  but  only  by  a majority  of  nine. 

A similar  motion  was  about  to  be  offered,  when  it  was 
evident  that  the  defeat  of  the  ministry  could  not  be 
averted.  The  king  himself  was  strongly  averse  to  change, 
but  Lord  North  managed  to  convince  him  that  it  was 
unavoidable.  Accordingly,  on  March  20,  1782,  the  very 
day  when  the  new  motion,  to  declare  that  the  House  had 
lost  confidence  in  his  majesty’s  advisers,  was  to  be  brought 
forward,  Lord  North  was  commissioned  to  inform  the 
House  that  his  administration  was  at  an  end.1  Seven  days 
afterwards  the  king  wrote  to  Lord  North,  ‘ At  length  the 
fatal  day  is  come,  which  the  misfortunes  of  the  times, 
and  the  sudden  change  of  sentiments  in  the  House  of 
Commons,  have  driven  me  to,  of  changing  my  ministers, 
and  a more  general  removal  of  other  persons,  than  I 
believe  was  ever  known  before.’  Excepting  that  Lord 
Thurlow  still  remained  as  ‘the  king’s  chancellor,’ J the  together, 
change  of  administration  was  total,  a thing  heretofore 
unprecedented.* 

. 1 Mahon,  Hist,  of  Eng.  vii.  205-208.  offico  by  an  individual  minister  during 

J Thurlow  was  first  appointed  Lord  successive  changes  of  government,  is 
Chancellor  in  June,  1778,  in  Lord  found  in  the  case  of  the  late  Lord 
North’s  administration.  He  con-  Palmerston,  who  was  first  appointed 
tinued  to  hold  the  office  during  the  Secretary  at  War  in  1800,  and  con- 
subsequent  administrations  of  Lord  tinued  to  fill  that  office,  without  in- 
Kockingham  and  Lord  Shelburne,  temiission,  until  1828.  Ho  was 
During  the  Coalition  Ministry,  from  afterwards  appointed  Foreign  Secre- 
April  to  December,  1783,  the  Great  tary,  in  November  1830,  which  office 
Seal  was  in  commission.  But  on  Mr.  he  held  until  1841,  with  the  oxeep- 
l’itt's  appointment  to  office,  in  De-  tion  of  the  brief  interval  of  the  Peel 
cember,  1783,  Lord  Thurlow  resumed  ministry,  in  1834-43.  In  his  subse- 
tbe  Great  Seal,  and  retained  it  until  quent  career,  he  invariably  followed 
his  dismissal,  in  January,  1793.  (Ed.  the  fortunes  of  his  party. 

Hen.  vol.  ciii.  p.  833.)  Another  1 Knight's  Hist,  of  Eng.  vol.  vi.  p. 
striking  example  of  the, retention  of  435.  Cox,  Inst.  Eng.  Govt.  251. 
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Thenceforward,  the  existence  of  a ministry  has  always 
depended  upon  its  ability  to  retain  the  goodwill  or  con- 
fidence of  Parliament,  and  when  a change  of  ministry 
has  occurred,  it  has  invariably  been  simultaneous  and 
complete.  If  any  individual  ministers  have  remained  in 
office,  upon  the  formal  retirement  of  a Cabinet,  they  have 
been  obliged  to  make  a fresh  agreement  with  the  incoming 
Premier,  ere  they  could  form  part  of  the  new  administra- 
tion. The  precise  circumstances  under  which  resignations 
of  office  become  constitutionally  necessary,  will  be  here- 
after considered. 

(3).  The  origin  and  development  of  the  office  of  Prime 
Minister. 

Our  remarks  on  this  head  will  be  suitably  prefaced  by 
a brief  description  of  the  interior  condition  of  the 
Cabinet  Council  at  the  precise  stage  in  its  history  at 
which  we  have  now  arrived. 

At  the  period  of  the  accession  of  the  House  of  Hanover, 
parliamentary  government  may  be  considered  as  fully 
established.'  It  had  been  accepted,  both  by  the  crown 
and  by  the  people,  as  the  polity  best  adapted  for  insuring 
harmonious  action  between  the  executive  and  legislative 
authorities  ; and  as  affording  the  freest  scope  for  freedom 
of  opinion  combined  with  an  intelligent  regard  for  the 
maintenance  of  monarchical  principles.  Nevertheless,  the 
new  system  was  still  in  its  infancy,  and  it  exhibited  all 
the  marks  of  immaturity.  The  Cabinet  itself  was  fre- 
quently the  scene  of  internal  dissensions,  which  naturally 
tended  to  weaken  its  influence  very  materially  ; and 
until  this  grave  defect  could  be  overcome,  it  was  im- 
possible that  its  legitimate  authority  could  be  properly 
exercised  or  appreciated.  Incidental  notices,  scattered 
through  contemporaneous  writings,  sufficiently  betoken 
how  far  the  Cabinet  Council  was  at  this  time  from  being 
recognised  as  a distinct  institution,  with  definite  rules  of 
practice  and  acknowledged  responsibilities. 


1 Hallam,  Const.  Hist,  iii.  390. 
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From  the  first  introduction  of  an  interior,  or  ‘ Cabinet’ 
Council,  in  the  reign  of  Charles  II.,  until  the  time  of 
Queen  Anne,  all  deliberations  therein  upon  affairs  of  state 
were  conducted  in  the  presence  of  the  sovereign.”  No 
doubt,  during  the  frequent  absences  from  the  kingdom  of 
William  III.,  the  ministers  of  the  crown  were  permitted  to 
meet  and  confer  together  on  political  questions,  in  an  in- 
formal way.  But  the  right  of  the  king  to  be  present  at 
all  such  consultations  was  never  disputed.  It  was  Queen 
Anne’s  regular  practice  to  preside  at  weekly  Cabinet  Coun- 
cils, at  which  all  public  business,  foreign  and  domestic,  was 
debated  and  determined  upon."  It  was  only  upon  the 
accession  of  George  I.,  who  was  incapable  of  speaking 
our  language,  that  it  became  customary  for  ministers  to 
hold  Cabinet  meetings  by  themselves,  and  to  communi- 
cate the  result  of  their  discussions  to  the  king  by  means 
of  a leading  member  of  the  Cabinet,  or  some  particular 
minister,  whose  department  might  be  affected  by  the 
matter  in  hand*  By  the  end  of  George  II. ’s  reign,  it 
had  become  ‘ unusual’  for  the  sovereign  to  be  present  at 
consultations  of  the  Cabinet.  But  we  find  an  instance  of 
the  practice  soon  after  the  accession  of  George  m.p  Since 
that  period,  however,  the  absence  of  the  sovereign  from 
Cabinet  Councils  may  be  considered  as  having  been  per- 
manently engrafted  into  our  constitution.' 

Meanwhile,  ministers  had  gradually  acquired  the  habit 
of  meeting  together,  at  stated  intervals,  usually  at  the 
house  of  the  principal  minister,  to  hold  private  confe- 
rences upon  state  affairs.  Thus,  in  Queen  Anne’s  reign 
Dean  Swift  mentions  that  Mr.  Harley,  then  the  head  of 
the  administration,  used  to  invite  four  or  five  of  the 
leading  ministers  to  dine  with  him  every  Saturday,  and 
* after  dinner,  they  used  to  discourse  and  settle  matters 

* See  ante,  pp.  00,  07.  Harris,  Life  of  H&rdwicke,  vol.  iii. 

■ Campbell,  Chancellors,  vol.  iv.  p.  231. 

p.  287.  * Campbell.  Chancellors,  vol.  iii. 

• Hallam,  vol.  iii.  p.388.  p.  191,  n,  Hearn,  Govt,  of  Eng. 

' Waldegrave’s  Memoirs,  p.  66.  p.  190. 
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6f  great  importance.’  These  meetings  were  not,  however, 
always  strictly  confined  to  members  of  the  administration, 
for  the  dean  himself  was  frequently  invited  to  join  them.1* 
In  the  reign  of  George  II.  it  would  appear  from  Lord 
Hervey  that  the  Cabinet  meetings  were  held  irregularly, 
and  at  no  fixed  times.  Walpole,  when  first  minister  (1721 — 
1742),  met  the  whole  Cabinet  as  seldom  as  possible,  but 
often  invited  two  or  three  of  his  colleagues  to  dinner,  to 
talk  over  matters  of  business,  and  assist  him  in  shaping 
his  intended  policy,  the  which  for  the  most  part  he  kept 
in  his  own  hands.'  And  afterwards,  during  the  Grenville 
administration  (1763-05),  weekly  ‘Cabinet  dinners’  were 
again  resorted  to,  as  affording  a convenient  opportunity 
for  mutual  concert  amongst  ministers.  These  convivial 
assemblies  were  ordinarily  attended  only  by  the  Lord 
Chancellor,  the  President  of  the  Council,  the  First  Lord 
of  the  Treasury,  and  the  two  Secretaries  of  State.  But 
when  important  matters  were  to  be  discussed,  requiring 
the  advice  of  other  ministers,  having  special  acquaintance 
with  the  particular  subject,  or  ability  to  give  counsel 
thereupon,  such  were  invited  to  be  present.’ 

As  regards  the  individuals  who,  at  this  time,  were 
usually  included  in  the  Cabinet,  and  their  relative  weight 
and  importance  therein,  we  have  no  very  precise  informa- 
tion, although  incidental  notices  in  contemporary  writers 
furnish  Some  curious  particulars.  Thus,  William  III.  is 
said  to  have  appointed  the  Marquis  of  Normanby,  as  a 
mark  of  favour  and  distinction,  to  a seat  in  the  ‘ Cabinet 
Council,’  and  yet  to  have  ‘ never  consulted’  him  ; and  Sir 
John  Trenchard,  who  was  Secretary  of  State  from  1692 
to  1695,  ‘though  he  bore  the  title  and  drew  the  salary,’ 
‘ was  not  trusted  with  any  of  the  graver  secrets  of  state,’ 
and  was  ‘little  more  than  a superintendent  of  police.’^ 
Marlborough  was  a member  of  the  first  Cabinet  of 

’ Campbell,  Chancellors,  vol.  iv.  ‘ Massey,  Reign  of  Geo.  III.  vol.  i. 

p.  450,  n.  pp.  277,  828. 

’ Ibid.  pp.  007.  008.  Lord  Ilervey’s  * Macaulay,  vol.  iv.  pp,  878,  500. 
Memoirs,  by  Croker,  vol.  ii.  p..65l.  Haydn,  Boob  of  Dignities,  p.  172.- 
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George  L,  holding  at  the  same  time  the  office  of  Com- 
mander-in-Chief,  and  yet  he  was  ‘ scarcely  ever  invited  to 
the  Cabinet,  of  which  he  nominally  formed  a part,  and 
was  confined  to  the  most  ordinary  routine  of  his  official 
functions,’  being  unable  to  ‘ obtain  even  a lieutenancy  for 
a friend.’"  In  the  reign  of  George  II.  we  learn  that  the 
great  officers  of  the  household, — eg .,  the  Lord  Steward, 
the  Lord  Chamberlain,  the  Master  of  the  Horse,  and  the 
Groom  of  the  Stole,  together  with  the  Archbishop  of 
Canterbury,  and  the  Lord  Lieutenant  of  Ireland, — were 
always  included  in  what  was  called  the  Cabinet, — but 
that  there  was  an  ‘ interior  Council,’  consisting  of  Walpole, 
who  was  virtually  Prime  Minister,  the  Chancellor,  and 
the  two  Secretaries  of  State,  who  in  the  first  instance 
consulted  together  on  the  more  confidential  points/  It 
does  not  appear  that  the  Chancellor  of  the  Exchequer, 
an  officer  who  is  now  of  the  first  importance  in  every 
administration,  was  usually  a member  of  the  Cabinet  at 
this  time.  When  Mr.  Dowdeswell  accepted  this  office, 
in  1765,  we  find  a doubt  expressed  in  contemporary 
correspondence,  whether  he  would  have  a seat  in  the 
Cabinet  Council.1' 

During  the  Grenville  administration,  in  1764,  we  learn 
that  it  was  considered  ‘ the  part  of  the  Secretary  of  State 
to  open  the  subject  on  which  the  [Cabinet]  Council 
met ; to  deliver  his  own  opinion,  and  then  ask  that  of 
other  lords.’*  And  at  this  time  a Secretary  of  State 


* Mahon,  Hist,  of  Eng.  i.  153. 

* land  Ilervey'sMemoirsof  George 
II.  edited  by  Croker,  ii.  551,  n.  The 
testimony  of  Lord  Hervey  on  this 
point  may  be  relied  upon,  as  he  him- 
self held  the  office  of  Privy  Seal, 
with  a scat  in  the  Cabinet.  He 
favours  us  with  some  amusing 
minutes  of  discussion  in  the  Cabinet 
in  1740,  which  besides  graver  mat- 
ters, chronicle  the  jokes  and  wit- 
ticisms of  the  noble  Councillors. 
(Ibid.  pp.  553-671.)  The  facts 


stated  in  the  text  are  further  corrobo- 
rated bv  the  papers  of  Lord  Chan- 
cellor Hardwicke,  who  occupied  a 
very  conspicuous  position  as  a minis- 
ter in  this  reign.  These  papers 
rove,  moreover,  that  the  then  Arch- 
ishop  of  Canterbury  took  a very 
active  part  in  polities,  as  a member  of 
the  Cabinet.  Harris,  Life  of  Hard- 
wicke, i.  383;  ii.  Ill,  415  ; iii.  453. 

* Memoir  of  Dowdeswell,  in  Caven- 
dish Debates,  i.  576. 

* Grenville  Papers,  vol.  ii.  p.  616. 
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was  the  official  medium  for  communicating  minutes  of 
the  Cabinet  to  the  king.’7 

So  lately  as  in  1782,  under  the  Shelburne  administra- 
tion, there  appear  to  have  been  different  gradations  of 
power  within  the  Cabinet.  They  were  thus  quaintly 
described  by  the  Earl  of  Shelburne  himself,  in  conversa- 
tion with  the  famous  Jeremy  Bentham.  First,  the  Cabinet 
simply,  including  those  who  were  admitted  to  that 
honourable  Board,  but  without  possessing  substantial 
authority.  Next,  the  Cabinet  with  the  circulation,  that  is, 
with  the  privilege  of  a key  to  the  Cabinet  boxes,  wherein 
the  foreign  despatches  and  other  papers  are  sent  round 
for  the  perusal  of  ministers  ; and  highest  of  all,  the 
Cabinet  with  the  circulation  and  the  Post  Office , in  other 
words,  the  power  of  ordering  the  letters  of  individuals  to 
be  opened  at  the  Post  Office,  a right  which  technically 
belongs  only  to  a Secretary  of  State,  and  would  naturally 
be  limited  to  the  personages  of  the  greatest  weight  and 
influence  in  the  administration.* 

From  all  these  particulars  it  is  evident  that  the  Cabinet 
was,  during  this  period,  in  a transition  state,  and  was  very 
far  from  exhibiting  the  homogeneity  it  now  presents.  In 
fact,  for  the  first  century  after  the  Bevolution,  very  little 
of  the  order  and  subordination  which  has  been  since 
established  throughout  the  administration,  from  the 
highest  to  the  lowest  offices,  was  in  existence.  Govern- 
ment was  principally  carried  on  by  means  of  the  separate 
departments  of  state,  each  independent  of  the  other, 
and  subject  only  to  the  general  superintendence  of  the 
crown.*  No  provision  was  made  for  regular  concert 
between  the  ministers ; nor  was  it  even  necessary  that 
the  head  of  a department  should  inform  his  colleagues, 
either  individually  or  collectively,  of  the  measures  he 

» Grenville  Papers,  vol.  iii.  p.  16,  n.  • Pentium's  Works,  vol.  ix.  p.  218,  • 

‘ Previous  to  172i,  the  main  authority  ».  And  see  ante,  vol.  i.  p.  272. 
had  often  been  vested  in  a Secretary  * Macaulay,  Hut.  of  Eng.  voL  iii. 
of  State.’  Mahon,  Hist,  of  Eng.  voL  p.  14. 
iii.  p.  237. 
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proposed  to  take.  The  consequence  was  that  differences 
of  opinion  between  members  of  the  administration,  which 
should  have  been  accommodated  in  the  closet,  were  often 
disclosed  for  the  first  time  in  the  presence  of  Parliament. 
Periodical  Cabinet  Councils,  for  the  purpose  of  deliberating 
upon  affairs  of  state,  were  unknown. 

The  defective  condition  of  the  Cabinet,  during  this 
period,  is  chiefly  attributable  to  the  fact  that,  as  a general 
rule,  it  did  not  recognise  the  supremacy  of  any  common 
chief  No  doubt  it  has  always  happened  that  men  of 
strong  character,  and  gifted  with  the  capacity  for  rule, 
have  taken  the  lead  amongst  their  fellows.  Thus,  as  we 
shall  have  occasion  presently  to  notice,  Sir  Robert  Wal- 
pole, who  was  chief  minister  under  the  first  two  Georges, 
was  able  during  the  greater  part  of  his  long  administra- 
tion, to  keep  his  colleagues  completely  in  check.  His 
extraordinary  ability,  and  unrivalled  parliamentary  in- 
fluence, naturally  gave  him  a controlling  power  in  the 
Cabinet  But  his  was  an  exceptional  case.  It  was 
not  until  the  accession  to  office  of  the  younger  Pitt,  in 
1783,  that  the  paramount  authority  of  a Prime  Minister 
over  his  associates  in  the  government  was  unreservedly 
confessed. 

Great  as  have  been  the  changes,  since  the  Revolution, 
in  the  authority  of  the  Cabinet  Council  as  a body,  the 
altered  position  of  the  first  minister  has  been  peculiarly 
remarkable.  From  a very  early  period  of  English  history 
we  find  mention  made  of  a functionary  of  this  description. 
But  there  is  an  obvious  distinction  between  the  Prime 
Minister  of  a monarch  under  prerogative  government,  and 
the  Premier  of  a modern  Cabinet.  The  one  was  simply 
known  as  the  king’s  favourite,  whose  rise  and  fall  depended 
solely  upon  his  retaining  the  goodwill  of  his  royal  master, 
•while  the  other  is  the  acknowledged  head  of  a responsible 
administration,  whose  tenure  of  office  mainly  depends 
upon  his  ability  to  obtain  parliamentary  support.  Bear- 
ing in  mind  this  distinction,  we  have  a clue  to  the  variation 


Lock  of  a 

supreme 

head. 


Early 
notices 
of  a Prime 
Minister. 


Digitized  by  Google 


Sir  R. 
Walpole 
as  First 
Minister. 


120  THE  CABINET  COUNCIL. 

which  has  taken  place  in  public  opinion  with  regard  to 
this  office. 

We  are  told  by  Clarendon  that  nothing  was  so  hateful 
to  Englishmen,  in  his  day,  as  a Prime  Minister.  They 
would  rather,  he  said,  be  subject  to  a usurper,  like  Oliver 
Cromwell,  who  was  first  magistrate  in  fact  as  well  as  in, 
name,  than  to  a legitimate  king  who  referred  them  to  a 
Grand  Vizier."  During  the  reign  of  William  III.  there 
was  usually  a ‘ chief  adviser  of  the  crown,’  on  matters 
relating  to  the  internal  administration,  and  to  the  manage- 
ment of  the  two  Houses  of  Parliament ; but  this  function- 
ary was  not  necessarily  the  first  minister  virtuie  officii. 
The  king  himself  was  the  actual  head  of  his  own  ministries, 
and  the  sole  bond  of  union  amongst  the  members  com- 
posing the  same.'  So  recently  as  1741,  we  find  Sir  Eobert 
Walpole  resenting  the  title  of  prime  minister  as  an  impu- 
tation.d  And  yet  it  was  in  his  person,  though  not  until 
he  had  been  for  a considerable  time  First  Lord  of  the 
Treasury,  that  this  office  first  began  to  assume  importance.” 

Walpole  was  First  Lord  of  the  Treasury  from  1715  to 
1717, and  afterwards  from  1721  tol742.  It  was  under  his 
administration  that  the  government  of  this  country  began 
to  be  conducted  with  direct  reference  to  the  prevailing 
opinions  in  Parliament.  He  was  the  first  Prime  Minister 
who  sat  in  the  House  of  Commons,  and  by  his  extraordi- 
nary sagacity  as  a parliamentary  leader,  he  contrived  to 
conciliate  the  favour  of  that  powerful  assembly  for  his 
measures,  without  derogating  from  its  great  and  increasing 
influence  in  public  affairs.  He  was  also  the  first  to  intro- 
duce a proper  subordination  amongst  the  servants  of  the 
crown  in  Parliament  in  support  of  the  policy  of  the  go- 
vernment, and,  in  several  minor  points,  the  features  of  our 
modern  political  system  began  to  show  themselves  during 
his  career/ 

6 See  Macaulay,  Hist.  of  England,  d Pari.  Hint.  vol.  xi.  p.  1267,  n. 

toI.  iii.  p.  13.  . • Macaulay's  Biographies,  p.  £31. 

* See  Ibid,  pp.  13,  63 8,  vol.  iv.  p.  ' See  Hearn,  Govt,  of  Eng.  p. 

443.  Ant*,  vol.  l.  p,  44 ; vol.  ij.  p,  87.  200. 
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r Walpole’s  love  of  power  was  such  as  to  occasion  the 
remark  that  he  would  tolerate  * none  but  mutes  in  his 
Cabinet.’*  But  he  wielded  his  power  with  such  tact,  tem- 
per, and  administrative  capacity,  that  when  his  supremacy 
was  fairly  established,  he  did  more  to  produce  a good  un- 
derstanding between  the  crown  and  Parliament,  and  to 
render  the  executive  government  efficient,  than  any  man 
in  England,  since  William  III.h  Secure  in  the  possession 
of  the  king’s  favour,  his  prudence,  steadiness,  and  vigi- 
lance, joined  to  a remarkable  moderation  in  his  character 
and  politics,  preserved  the  crown  to  the  house  of  Hanover, 
and  with  it  their  laws  and  liberties  to  his  countrymen.1 

Lord  Campbell  describes  Walpole  as  having  been  pro-  a*  a party 
bably  the  most  dexterous  party  leader  we  have  ever  had — leador' 
equally  skilled  to  win  royal  favour,  to  govern  the  House 
of  Commons,  and  to  influence  or  be  influenced  by  public 
opinion.  He  likewise  well  understood  the  material  in- 
terests of  the  country,  and,  so  far  as  was  consistent  with 
his  own  retention  of  power,  he  was  desirous  of  promoting 
them.J  He  was  just  the  man  for  the  times,  which  called 
for  a statesman  of  peculiar  discretion  and  common  sense 
to  conduct  the  nation  safely  over  the  critical  period  of  the 
establishment  of  a new  dynasty,  and  the  consolidation  of 
a new  political  system.  In  proof  of  this  we  may  be  ex- 
cused for  quoting  Carlyle’s  quaint  remarks  upon  Walpole, 
though  they  are  neither  flattering  nor  altogether  just. 
Incidentally  referring  to  him,  in  his  Life  of  Frederick  of 
Prussia,  he  says : ‘ For  above  ten  years,  for  almost  twenty 
years,  virtually  and  through  others,  he  has  what  they  call 
“ governed  ” England  ; that  is  to  say,  has  adjusted  the  con- 
flicting parliamentary  chaos  into  counterpoise,  by  what 
methods  he  had ; and  allowed  England,  with  Walpole 


* Mahon,  Hist,  of  Eng.  rol.  iii. 
p.  235.  And  see  Ibid.  vol.  i.  p.  391. 

h See  Governor  Pownall’a  essay, 
quoted  in  Coxe’s  Walpole,  vol.  iii.  p. 
<117.  And  a clever  sketch  of  Uie 
character  and  career  of  Walpole,  in 


Blackwood’*  Magazine  for  April. 
1808. 

‘Burke's  appeal  from  the  new  to 
the  old  Whigs,  p.  03. 

J Campbell’s  Chancellors,  vol.  v. 
p.  95,  ».  ■;< 
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atop,  to  jumble  whither  it  would  and  could.  Of  crooked 
things  made  straight  by  Walpole,  of  heroic  performances 
or  intention,  legislative  or  administrative,  by  Walpole, 
nobody  ever  heard ; never  of  the  least  hand-breadth 
gained  from  the  Night-Realm  in  England,  on  Walpole’s 
part : enough  if  he  could  manage  to  keep  the  Parish  Con- 
stable walking,  and  himself  afloat  atop.’  . . . ‘ This  task 
Walpole  did — in  a sturdy,  deep-bellied,  long-headed,  John 
Bull  fashion,  not  unworthy  of  recognition.’  ‘ He  had 
one  rule,  that  stood  in  place  of  many : To  keep  out  of 
every  business  which  it  was  possible  for  human  wisdom  to 
stave  aside.  “What  good  will  you  get  of  going  into 
that?  Parliamentary  criticism,  argument,  and  bothera- 
tion I Leave  well  alone.  And  even  leave  ill  alone  : are 
you  the  tradesman  to  tinker  leaky  vessels  in  England? 
You  will  not  want  for  work.  Mind  your  pudding,  and 
say  little ! ” At  home  and  abroad,  that  was  the  safe  secret.’ 

* In  this  manner,  Walpole,  by  solid  John  Bull  faculty  (and 
methods  of  his  own),  had  balanced  the  parliamentary 
swaggings  and  clashings,  for  a great  while  ; and  England 
had  jumbled  whither  it  could,  always  in  a stupid,  but  also 
in  a peaceable  manner.’* 

Walpole’s  ‘methods’  of  carrying  on  the  king’s  govern- 
ment, we  learn  from  the  private  journal  of  a colleague  in 
office.  It  seems  that  Sir  Robert  as  seldom  as  possible 
called  meetings  of  the  whole  Cabinet ; but  his  favourite 
mode  of  preparing  business  was  to  invite  two  or  three 
more  immediately  connected  with  the  department  to  which 
the  subject  belonged,  or  whose  opinion  he  particularly 
valued,  to  dine  with  him  ; and  after  the  most  unrestrained 
conversation  with  them,  he  settled  what  was  fit  to  be 
done.  Thus,  he  would  invite  the  two  Tory  law  lords, 
Harcourt  and  Trevor,  to  meet  the  Chancellor,  that  he  might 
consider  with  them  respecting  reforms  of  the  Court  of 


k Carlyle's  Frederick  the  Greet,  hazardous  or  difficult  question  was 
toI.  iii.  pp.  373,  374.  This  reminds  propounded  by  his  colleagues,  used 
us  of  Lora  Melbourne  who  when  any  to  say  ‘ Can't  you  let  it  alone  P' 
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Chancery.  It  would  appear  that  during  the  whole  course 
of  his  administration,  he  rarely  consulted  with  his  col- 
leagues in  regard  to  the  general  policy  of  the  government, 
but  usually  confined  his  conferences  with  them  to  the 
discussion  of  measures  concerning  their  own  particular 
departments.1 

Much  has  been  said  in  regard  to  the  corruption  dis-  His  alleged 
played  by  Sir  Robert  Walpole  in  his  dealings  with  Par-  “^lp‘ 
liament.  But  the  charges  against  him  on  this  score  were 
greatly  exaggerated  ;m  and  although  bribery  practices  are 
undoubtedly  a crying  evil,  they  were  not  peculiar  to  his 

age.  The  Parliaments  that  preceded  the  Revolution 
were  notoriously  open  to  the  influence  of  bribery,  and 
more  or  less,  in  one  form  or  another,  it  would  seem  that 
this  vice  is  well-nigh  inseparable  from  popular  institutions.” 

A keener  sense  of  personal  honour,  and  a higher  tone  of 
public  morality  has,  in  our  own  day,  freed  our  legislative 
halls  from  this  degrading  offence,  but  the  reproach  still 
rests  upon  the  constituencies,  and  it  is  one  that  must  be 
equally  shared  by  the  electors  and  the  elected  until  cor- 
ruption shall  be  happily  purged  out  from  every  part  of 
our  political  system.” 

At  last,  after  a protracted  period  of  almost  absolute  Hi«  down- 
sway,  Walpole’s  supremacy  in  Parliament  came  to  an  end.  fiaL 
On  February  13,  1741,  a motion  was  made  in  the  House 
of  Lords  for  an  address  to  the  king,  praying  him  4 to  dis- 
miss Sir  Robert  Walpole  from  his  presence  and  councils 
for  ever.’  In  this  debate  it  was  vaguely  asserted  that 
Walpole  had  made  himself  for  the  past  fifteen  or  sixteen 
years  4 sole  minister.’  But  this  accusation  was  combated 
by  the  Lord  Chancellor  (Hardwicke),  on  the  ground 
that  it  was  an  impeachment  of  the  king’s  impartiality  to 

1 Campbell,  Chancellors,  vol.  ir.  Eng.  yol.  iii.  p.  641,  et  seq.  May, 

pp.  607,  608.  Const.  Hist.  vol.  i.  ch.  vi. 

“ Mahon,  Hist,  of  Eng.  yol.  i.  p.  0 See  Brougham,  Brit.  Const,  pp. 

402.  61,  62,  and  Mr.  Disraeli's  observa- 

* For  an  account  of  the  rise  and  tions  on  the  causes  and  consequences 
progress  of  parliamentary  corruption  of  bribery.  Hans.  Deb.  yol.  clxxxyii. 
in  England,  see  Macaulay,  Hist  of  p.  1324. 
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suppose  that  he  could  permit  any  man,  or  minister,  solely 
to  engross  his  ear.  And  he  added,  ‘ it  is  very  well  known 
that  this  minister’s  recommendation  does  not  always  suc- 
ceed, nor  does  his  opinion  always  prevail  in  Council ; for 
a candidate  has  often  been  preferred  in  opposition  to  the 
candidate  recommended  by  him,  and  many  things  have 
been  resolved  on  in  Council  contrary  to  his  sentiments 
and  advice.’ p The  motion  was  negatived  by  a large  ma- 
jority. A protest  was  afterwards  entered  on  the  journals, 
signed  by  thirty-one  peers,  who  declared  their  conviction 
‘ that  a sole,  or  even  a first  minister,  is  an  officer  unknown 
to  the  law  of  Britain,  inconsistent  with  the  constitution  of 
this  country,  and  destructive  of  liberty  in  any  government 
whatsoever;’  and  that  ‘ it  plainly  appearing  to  us  that  Sir 
Bobert  Walpole  has  for  many  years  acted  as  such,  by 
taking  upon  himself  the  chief,  if  not  the  sole  direction  of 
affairs,  in  the  different  branches  of  the  administration,  we 
could  not  but  esteem  it  to  be  our  indispensable  duty,  to 
offer  our  most  humble  advice  to  his  majesty  for  the  re- 
moval of  a minister  so  dangerous  to  the  king  and  the  king- 
doms.’ The  protest  proceeded  to  allege  various  instances 
wherein  Sir  Bobert  Walpole  had  ‘ grossly  abused  the  ex- 
orbitant power  which  he  illegally  possessed  himself  of.’q 
Simultaneously  with  the  motion  in  the  Lords  for  the 
removal  of  Sir  Bobert  Walpole,  a similar  motion  was 
made  in  the  House  of  Commons,  where  after  a long  debate 
it  was  negatived  by  a vote  of  290  to  106/  Nevertheless, 
the  debates  were  instrumental  in  weakening  the  power  of 
the  great  minister  out  of  doors.  A dissolution  of  Parlia- 
ment ensued ; the  elections  went  against  Walpole,  and 
after  defeats  in  the  new  House  of  Commons  on  certain 
election  questions,  which  were  then  considered  as  legiti- 
mate opportunities  for  a trial  of  party  strength,  the  veteran 
statesman  resigned  all  his  offices,  arid  retired  to  the  House 


p Pari.  Hist.  vol.  xi.  pp.  108.1,  ’ Ibid.  p.  1215. 

1120.  ' Ibid.  p.  1303. 
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of  Lords,  with  the  title  of  Earl  of  Orford.*  An  attempt 
was  afterwards  made  to  procure  Walpole’s  impeachment,, 
but  it  signally  foiled.4  Since  then  there  has  been  no 
instance  of  an  endeavour  to  proceed  by  impeachment 
against  a minister  of  the  crown  for  political  offences  not 
affecting  his  personal  character. 

After  Walpole’s  retirement,  in  1742,  several  years  incapable 
elapsed  before  there  was  any  first  minister  who  exercised  vremivn- 
more  than  a nominal  control  over  his  colleagues.  The 
government  was  in  the  hands  of  the  Whigs,  and  the  Whig 
party  of  that  day  ‘ displayed  little  ability  for  office,  and 
much  for  division  and  intrigue.’”  Wilmington,  Pelham, 
and  Newcastle  were  successively  First  Lords  of  the  Trea- 
sury, but  they  were  all  statesmen  of  an  inferior  order,  and 
the  Cabinets  over  which  they  presided  were  weakened  by 
intestine  divisions,  and  struggles  for  the  mastery.’ 

In  1744,  however,  under  the  Pelham  administration,  Ministerial 
there  occurred  the  first  noticeable  instance  of  a leading  d,sscn810n* 
and  important  member  of  the  Cabinet  being  obliged  to 
resign,  because  of  political  differences  between  himself 
and  a majority  of  his  colleagues.  Lord  Granville  (pre- 
viously known  as  Lord  Carteret),  one  of  the  Secretaries 
of  State,  and  a favourite  at  court,  jealous  of  the  supre- 
macy of  Pelham,  endeavoured  to  lead  a party  in  the  Ca- 
binet against  him.  But  after  being  repeatedly  repulsed, 
lie  declared  that  he  could  no  longer  submit  to  be  out-voted 
and  overruled  on  every  point.  Then,  addressing  the 
Pelhams,  he  said,  ‘ If  you  will  take  the  government  you 
may ; if  you  cannot  or  will  not,  there  must  be  some  direc- 
tion, and  I will  do  it.’  At  length  matters  came  to  a crisis, 
when  the  king,  who  was  inclined  to  side  with  Lord  Gran- 
ville, appealed  to  Lord  Orford  for  advice  and  assistance. 

He  advised  the  king  to  take  part  with  the  majority  of 
his  Cabinet.  Whereupon  his  majesty  intimated  to  the 

* Mahon,  Hist,  of  Eng.  vol.  iii.  pp.  p.  xxxrii. 

101-155.  * Mahon,  Hist,  of  Eng.  vol.  iii.  pp. 

• ■ Ibid.  pp.  180-187.  201,  603;  vol.  iv.pp.  41,  54-57.  < 

" Donne,  Corresp.  Geo.-  III.  vol-.  ii-  *'■ . 
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Chancellor  his  resolution  that  Lord  Granville  should  re- 
sign." These  events  speedily  led  to  a reconstruction  of  the 
ministry,  still  under  the  presidency  of  Pelham,  which  was 
afterwards  known  as  the  ‘ Broad-bottom  ’ administration, 
because  it  comprised  a grand  coalition  of  all  parties.*  This 
circumstance  is  in  itself  indicative  of  the  absence  of  any 
fixed  principles  of  public  policy  amongst  the  statesmen  of 
this  period ; for  coalitions  are  contrary  to  the  very  foun- 
dation principle  of  parliamentary  government,  which  is 
a government  by  means  of  that  party  which  is  for  the 
time  being  predominate.1  Coalitions  are  only  justifiable 
under  peculiar  and  exceptional  circumstances,  as  for  the 
purpose  of  carrying  out  some  measure  or  undertaking 
of  national  concern,  upon  which  men  of  all  parties  are 
agreed.* 

But  in  1756,  Pitt  (afterwards  Earl  of  Chatham)  became 
Secretary  of  State.  His  commanding  talents  and  decision 
of  character  made  him  at  once  the  ruling  spirit  in  the 
Cabinet.  At  first,  the  Duke  of  Devonshire,  and  in  the 
course  of  the  year,  his  grace  of  Newcastle,  presided  at  the 
Treasury,  but  the  latter  in  returning  to  office  was  obliged 
to  accede  to  Pitt’s  proposals,  and  to  yield  substantially 
the  direction  of  public  affairs  into  the  great  commoner’s 


’ Bedford  Correspondence,  vol.  i. 

pp.  XXV-XXXV. 

* This  was  the  favourite  phrase  of 
the  dav.  Writing  to  Sir  H.  Mann, 
Feb.  l8,  1742,  H.  Walpole  says: 
• One  now  hears  of  nothing  hut  the 
broad  bottom  ; it  is  the  reigning  cant 
word,  and  means  the  taking  _ all 
parties  and  people  indifferently  into 
the  ministry.  Mahon,  Hist,  of  Eng. 
vol.  iii.  p.  168,  n. 

r See  ante , vol.  i.  p.  8. 

* The  only  examples  afforded  in 
later  times  of  Coalition  Ministries, 
are  those  of  Fox  and  North,  in 
1783,  of  * All  the  Talents,'  in  1800,  of 
Canning,  and  afterwards  of  Gode- 
rich, in  1827,  of  Wellington,  in 
1828,  and  last  of  all  of  Lord  Aber- 


deen's administration  in  1852.  For 
an  account  of  these  administrations, 
and  of  the  events  which  led  to  their 
formation,  see  ante,  vol.  i.  pp.  78-148. 
In  1834,  Lord  Stanley  refused  to 
coalesce  with  his  political  opponent. 
Sir  R.  Peel,  on  the  ground  that,  ‘ the 
reputation  of  those  who  take  part  in 
public  affairs  is  a matter  of  national 
importance : and  confidence  in  public 
men  has  been  more  shaken  by  coali- 
tions than  by  all  the  other  acts  of 
personal  misconduct  taken  together.’ 
(Peel’s  Memoirs,  vol.  ii.  p.  40.)  For 
arguments  in  defence  of  the  Coalition 
Ministry  in  1827,  see  Edinburgh  Re- 
view, vol.  xlvi.  pp.  248,  420,  and  in 
relation  to  that  of  1862,  Ibid.  vol. 
xcvii.  p.  264. 
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hands,  while  he  continued  to  exercise  the  patronage  ap- 
pertaining to  his  rank  as  first  minister  of  the  Crown.* 
The  events  which  ushered  in  this  administration — -perhaps 
the  greatest  and  most  glorious  that  England  had  yet 
known — are  very  curious,  and  reveal  an  extraordinary 
amount  of  intrigue  and  duplicity  on  all  sides.  George  IL 
was  not  partial  to  Pitt,b  Newcastle  was  exceedingly  jealous 
and  afraid  of  him,  Fox  had  been  his  formidable  antago- 
nist ; and  yet  all  of  them  were  reluctantly  compelled  to 
agree  to  his  assuming  the  reins  of  government,  upon  his 
own  terms.®  Ere  long,  Pitt  succeeded  in  winning  the 
favour  of  the  king,  by  his  vigour  and  patriotism,  and  in 
maintaining  a remarkable  ascendancy  over  the  House  of 
Commons.4  The  effect  of  his  energy  and  vigilance  as  an 
administrator  was  soon  apparent  in  every  department 
under  his  direction  ; for  ‘ he  was  possessed  of  the  happy 
talent  of  transfusing  his  own  zeal  into  the  souls  of  all 
those  who  were  to  have  a share  in  carrying  his  projects 
into  execution.’* 

Mr.  Pitt’s  administration  lasted  for  upwards  of  five 
years,  and  was  most  popular  and  successful  at  home  and 
abroad.  But  after  a time  his  colleagues,  and  especially 
the  Duke  of  Newcastle,  began  to  feel  his  yoke  sit  uneasily 
upon  them,  and  to  wince  at  the  haughty  and  despotic 
conduct  which  he  exhibited  towards  themselves  as  well  as 
to  his  own  subordinates  in  office.'  In  1760,  George  HL 


* Jesse,  Life  of  George  III.  vol.  i. 
p.  123. 

* It  was  pithily  remarked  by  Dr. 
Johnson,  that  Walpole  was  a minister 
given  by  the  king  to  the  people,  but 
Pitt  was  a minister  given  by  the  people 
to  the  king  (Mahon,  Hist  of  Eng.  voL 
v.  p.  246).  George  II.  was  the  mon- 
arch referred  to  in  both  instances. 
As  we  have  already  seen,  Walpole  was 
originally  appointed  first  minister  by 
George  I.  through  parliamentary  in- 
fluence (ante,  p.  111).  Upon  the 
accession  of  George  II.  he  was  con- 
tinued in  office,  contrary  to  general 
expectation,  and  to  his  own  great 


surprise,  through  the  interposition  of 
Queen  Caroline,  who  perceived  that 
he  was  more  fitted  for  the  post  than 
any  of  his  competitors.  Coxe's  Mem. 
of  Walpole,  vol.  i.  ch.  32. 

e Ibid.  vol.  iv.  pp,  146-182. 

4 Ibid.  p.  279. 

• Pari.  Hist.  voL  xix.  p.  1227.  And 
see  Mahon,  Hist  of  Eng.  vol.  v.  p. 
249. 

1 Donne,  Corresp.  Geo.  III.  voL  i. 
p.  xlviii.  Mahon,  Hist,  of  Eng.  vol. 
iv.  pp.  360,  369  j vol.  v.  pp.  253, 
271.  Jesse,  Life  of  George  III.  vol. 
i.  pp.  77, 81. 
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ascended  the  throne,  and  among  the  changes  consequent 
upon  his  accession  was  the  introduction  of  Lord  Bute,  the 
personal  friend  and  adviser  of  the  king,  into  the  Cabinet. 
Bute  was  no  admirer  of  Pitt,  and  determined  to  oust  him 
from  office.  By  his  personal  influence  and  intrigue,  he 
was  soon  enabled  to  accomplish  his  purpose.  Pitt  came 
down  to  the  Council  with  a project  for  an  immediate 
declaration  of  war  against  Spain.  But  only  one  member 
of  the  Cabinet  went  with  him  ; the  rest  protested  against 
what  seemed  to  them  a rash  and  unwarrantable  step. 
Pitt  was  left  in  a minority ; whereupon,  declaring  that  he 
had  been  called  to  the  ministry  by  the  voice  of  the  people, 
to  whom  he  considered  himself  as  accountable  for  his 
conduct,  and  that  he  would  not  remain  in  a situation 
which  made  him  responsible  for  measures  he  was  no 
longer  allowed  to  guide,  he  announced  his  intention  of 
retiring  from  office.  The  President  of  the  Council,  the 
veteran  Earl  Granville,  expressed  his  regret  at  Pitt’s 
determination  ; but  added,  ‘ I cannot  say  I am  sorry  for 
it,  since  he  would  otherwise  have  certainly  compelled  us 
to  leave  him.  But  if  he  be  resolved  to  assume  the  right 
of  advising  his  majesty,  and  directing  the  operations  of 
the  war,  to  what  purpose  are  we  called  to  this  Council  ? 
When  he  talks  of  being  responsible  to  the  people,  he 
talks  the  language  of  the  House  of  Commons,  and  forgets 
that  at  this  board  he  is  only  responsible  to  the  king. 
However,  though  he  may  possibly  have  convinced  himself 
of  his  infallibility,  still  it  remains  that  we  should  be  equally 
convinced  before  we  can  resign  our  understandings  to  his 
direction,  or  join  with  him  in  the  measures  he  proposes.’ 
After  delivering  his  reasons  in  writing  for  adhering  to 
the  proposed  course,  Mr.  Pitt,  on  October  6,  1701,  re- 
signed his  seals  of  office  into  the  hands  of  the  king.8 
George  III.  was  sorry  to  part  with  him ; but  said  that 
upon  the  point  in  question  he  agreed  so  much  with  the 
majority  of  his  Council,  that  if  in  this  instance  they  had 

* Million,  Hist,  of  Eng.  vol.  iv.  p.  361.  - Donne,  vol.  i.  pp:  xki.-liii.  . 
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sided  with  Mr.  Pitt,  it  would  have  been  difficult  for  his 
Majesty  to  bring  himself  to  yield  to  their  opinion.11 

Upon  the  retirement  of  his  powerful  rival,  Newcastle 
hoped  that  he  might  become  in  fact  what  he  had  been  for 
five  years  in  name  only — head  of  the  Government.  But 
he  was  doomed  to  be  disappointed.  His  associates  in 
office  treated  him  with  contempt,  his  subordinates  with 
disrespect ; his  recommendations  were  disregarded  by  the 
king,  and  at  last  the  crowning  indignity  was  offered  to 
him  by  the  creation  of  seven  new  peers,  without  any 
previous  consultation  with  him  as  First  Minister  of  the 
Crown ! Strange  to  say,  he  not  only  put  up  with  this 
affront,  but  plaintively  requested  that  his  cousin,  Thomas 
Pelham,  might  be  added  to  the  number.  Bute,  who  had 
held  the  office  of  Secretary  of  State,  in  conjunction  with 
Mr.  Pitt,  took  advantage  of  Newcastle’s  unpopularity,  and 
of  his  own  ascendency  at  court,  to  assume  the  upper  hand 
in  the  cabinet.  His  friends  and  adherents  were  the 
stronger  party;  and  so,  at  length,  on  May  26,  1762,  the 
timorous  and  despised  old  Duke  of  Newcastle  thought  it 
best  to  withdraw  from  office.' 

On  the  resignation  of  Newcastle,  Lord  Bute  immediately 
got  himself  appointed  First  Lord  of  the  Treasury.  But 
his  ministry  was  of  very  brief  duration.  He  was  un- 
popular in  the  country,  and  unable  to  control  his  own 
cabinet.  Upon  the  plea  that  his  health  was  suffering  from 
the  cares  of  State  he  retired  to  avoid  an  overthrow.1 
Notwithstanding  his  withdrawal  from  public  life,  Bute  is 
charged  by  contemporary  writers  with  having,  at  least  for 
several  years,  continued  to  exercise  an  unconstitutional 
influence  over  the  king.  But  this  accusation,  so  long 
confidently  maintained,  is  now  declared  to  have  been  un- 
warrantable.k 


b Bedford  Correspondence,  voL  ill.  1 Ibid.  p.  387.  Donne,  vol.  i.  p.  lviii. 
p.  48.  * Edinn.  Rev.  vol.  exxvi.  pp.  14- 

1 Donne,  vol.  i.  p.  liv.  Jesse,  Geo.  17.  Donne,  p.  Ux.  See  anie,  vol.  i. 
III.  vol.  i.  pp.  120-122.  Mai  on,  Ilist.  p.  50. 
of  Eng.  vol.  iv.  pp.  365,  366. 
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George  Grenville  succeeded  Bute  as  First  Lord  of  the 
Treasury  in  1763.  His  administration  was  chiefly  re- 
markable for  its  bad  qualities.  Lord  Macaulay  is  * inclined 
to  thiuk  that  it  was  on  the  whole  the  worst  which  has 
governed  England  since  the  Bevolution  : ’ in  that  it  was 
signalised  by  ‘ outrages  on  the  liberty  of  the  people,  and 
outrages  on  the  dignity  of  the  crown.’  Grenville  en- 
deavoured to  coerce  the  king  into  yielding  to  him  in 
everything,  and  as  both  were  self-reliant  and  obstinate 
men,  the  result  was  not  productive  of  harmony.  Neither 
were  the  ministers  agreed  amongst  themselves,  but  were 
continually  quarrelling,  either  about  the  distribution  of 
patronage,  or  upon  some  matter  of  administrative  business. 
Taking  advantage  of  the  growing  weakness  of  this  admi- 
nistration, the  king  dismissed  it  July  10,  1765,  and  by  the 
aid  of  his  uncle,  the  Duke  of  Cumberland,  he  succeeded 
in  forming  a new  ministry  with  the  Marquis  of  Bocking- 
ham  as  First  Lord  of  the  Treasury.1 

During  their  tenure  of  office,  the  Bockingham  adminis- 
tration treated  George  III.  with  becoming  reverence  and 
respect,  and  conducted  the  affairs  of  the  nation,  if  not 
with  vigour,  at  any  rate  with  uprightness  and  propriety. 
But  unhappily  the  king  did  not  reciprocate  their  good 
feeling,  and  Pitt  stood  aloof  from  them,  so  that  their 
existence  was  weak  and  precarious.  In  the  summer  of 
1766,  they  sustained  a severe  loss  in  the  retirement  of  the 
Duke  of  Grafton,  who  was  one  of  the  Secretaries  of  State, 
and  the  king  determined  upon  getting  rid  of  them.  His 
Majesty  then  applied  once  more  to  Pitt,  and  gave  him  a 
carte  blanche  to  construct  a new  administration.” 

In  resuming  the  helm  of  the  State,  Pitt  nominated  the 
Duke  of  Grafton  as  First  Lord  of  the  Treasury,  and  took 
for  himself  the  office  of  Privy  Seal,  with  a seat  in  the 
House  of  Lords,  as  Karl  of  Chatham.  Pitt’s  conduct  as 
head  of  this  ministry  was  characterised  by  the  same 

1 Jesse,  George  III.  vol.  i.  pp.  204,  exxvi.  p.  18.  Donne,  pp.  lxiv.-lxviii. 
278,  285-307.  Edinb.  Itev.  vol.  “ Ibid.  pp.  lxix.-lxxvii. 


Digitized  by  Googl 


OFFICE  OF  PRIME  MINISTER. 


131 


haughty  spirit  which  he  had  formerly  displayed  in  a 
similar  position.  Then,  his  ascendancy  had  been  con- 
siderably greater  than  most  prime  ministers  possess  ; now, 
it  was  not  only  great  but  paramount. n The  Duke  of 
Grafton  contentedly  acquiesced  in  his  supremacy,  but 
others  took  such  offence  at  his  imperious  conduct  that 
they  retired  from  the  ministry  in  dudgeon.  Meanwhile 
the  physical  powers  of  Pitt  began  to  give  way,  and  he 
was  disabled  for  months  from  attendance  in  the  cabinet. 
He  proffered  to  resign,  and  only  remained  in  office  at  the 
earnest  entreaty  of  the  king,  who  continued  to  regard 
him  as  the  mainstay  of  his  government.  But  in  October, 
17G8,  Lord  Chatham’s  growing  infirmities  compelled  him 
to  abandon  his  post,  an  event  which  was  hastened  by 
some  misunderstanding  with  his  colleagues,  which  had 
arisen  out  of  his  enforced  retirement  from  active  business. 
Until  the  month  of  March,  1767,  he  had  been  virtually 
Prime  Minister ; from  that  time  he  scarcely  knew  what 
was  going  forward.  Even  at  the  last,  both  the  king  and 
his  own  colleagues  entreated  him  to  continue  in  office ; 
but  he  was  resolute,  and  though  he  survived  for  ten  years 
longer,  and  resumed  his  attendance  in  the  House  of  Lords, 
he  never  again  took  a share  in  the  king’s  councils.0 

Upon  the  retirement  of  Chatham,  the  Duke  of  Grafton 
became  for  a time  the  actual  head  of  the  administration. 
Internal  dissensions,  however,  soon  brought  his  ministry 
to  an  end,  and  in  February,  1770,  Lord  North,  who  had 
been  Chancellor  of  the  Exchequer  since  February,  1767, 
was  appointed  First  Lord  of  the  Treasury.11 

The  North  administration  was  one  of  remarkable  dura- 
tion. Six  prime  ministers  had  preceded  Lord  North, 
within  the  first  ten  years  of  this  reign,  but  his  ministry 
lasted  longer  than  all  of  them  combined.  It  continued  in 
existence  for  upwards  of  eleven  years,  being  sustained  by 

n Mahon,  Hist,  of  Eng.  vol.  v.  p.  Hist  of  Eng.  vol.  v.  p.  308.  Haydn, 
271.  Jesse,  Geo.  III.  vol.  i.  p.  380.  Book  of  Dignities,  p.  94,  n. 

° Donne,  vol.  i.  p.  lxxx.  Mahon,  p Donne,  voL  i.  pp.  lxxx.-lxxxiii. 
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the  favour  of  the  king  and  the  suavity  of  its  gentle  and 
good-humoured  chief.  The  most  potent  cause  of  North’s 
success  was  undoubtedly  his  influence  over  the  House  of 
Commons.  He  was  thoroughly  conversant  with  the 
practice  of  Parliament,  and  an  adept  in  the  art  of  con- 
trolling a popular  assembly.  Ready-witted,  dexterous, 
and  agreeable  as  a speaker,  he  could  always  maintain  his 
ground,  even  against  the  phalanx  of  wit  and  eloquence 
that  was  generally  arrayed  against  him  ; and  yet  his  public 
policy  was  weak  and  vacillating.  His  (recently  pub- 
lished) correspondence  with  George  HI.  affords  abundant, 
proof  of  the  persistent  interference  of  his  Majesty  with 
the  details  of  government,  both  great  and  small,  in  every 
branch  of  the  public  service ; and  of  Lord  North’s  ready 
submission  to  the  king’s  will.'*  The  North  administration 
came  to  an  end  in  1782.  The  events  which  occasioned 
its  downfall  have  been  already  explained  in  a former  part 
of  this  work,  wherein  will  be  found  a notice  of  the  suc- 
cessive administrations  of  England  from  that  period  to  the 
present  time/  A.  brief  mention  of  the  several  ministries 
from  1721  to  1782  was  needful  in  this  place,  for  the 
purpose  of  elucidating  the  growth  of  the  office  of  Prime 
Minister  under  parliamentary  government 
Rocking-  In  March,  1782,  after  the  resignation  of  Lord  North, 
premier^111  the  Marquis  of  Rockingham  was  appointed  First  Lord  of 
the  Treasury,  and  nominal  chief  minister.  The  king,  who 
felt  the  loss  of  his  favourite,  Lord  North,  very  keenly,  was 
violently  opposed  to  Lord  Rockingham,  whom  he  justly 
regarded  as  the  nominee  of  the  ultra-Whig  party.  He 
would  have  preferred  Shelburne,  who  was  also  a Whig, 
but  less  extreme  in  his  opinions  ; but  that  nobleman  de- 
clined to  undertake  the  formation  of  a ministry,  and 
advised  the  king  to  send  for  Rockingham.  The  king  was 
obliged  to  consent,  and  Lord  Shelburne  quitted  the  royal 

11  Donne,  vol.  ii.  pp.  390, 450.  Jesse,  Commons  upon  Ixird  North's  resigna- 
Life  of  George  lit.  vol.  i.  p.  4S7.  tion,  see  Jesse,  George  III.  vol.  ii. 

' See  ante,  vol.  i.  p.  73.  For  an  p.  347. 
account  of  the  scene  m the  House  of 
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presence  with  full  powers  to  treat  with  Lord  Rockingham 
as  to  men  and  measures,  and  with  the  understanding 
that  the  latter  nobleman  should  be  at  the  head  of  the 
Treasury.  But  so  averse  was  the  king  to  this  arrange- 
ment, that  he  expressed  his  determination  not  to  admit 
Lord  Rockingham  to  an  audience  until  he  had  com- 
pleted the  construction  of  the  cabinet.  This  mark  of 
royal  displeasure  would  have  induced  Lord  Rockingham 
to  decline  the  proffered  honour,  had  he  not  been  urged  * 
by  his  friends  to  forego  his  objections.  Accordingly,  on 
March  27,  he  waited  upon  the  king  to  submit  the  names  Coalition 
of  the  proposed  ministry.  It  comprised  Lord  Shelburne  rau"8try' 
and  Mr.  Fox,  as  Secretaries  of  State,  and  an  equal  number 
of  the  Shelburne  and  Rockingham  parties.  These  dis- 
cordant elements  refused  to  amalgamate,  and  naturally 
produced  dissensions  in  office  and  differences  in  Parliament. 

Such,  however,  were  the  abilities  and  popularity  of  Fox, 
that  he  was  generally  considered  as  the  principal  person 
in  this  ministry,  and,  had  he  been  so  disposed,  he  might 
easily  have  attained  an  acknowledged  pre-eminence.  In 
proof  of  the  small  estimation  in  which  Lord  Rockingham 
was  held,  it  is  stated,  that  while  it  is  the  admitted  right 
of  the  Prime  Minister  to  1 take  the  king’s  pleasure  ’ upon 
the  creation  of  peers,  Mr.  Dunning  received  a peerage  on 
the  advice  of  Lord  Shelburne,  and  without  the  knowledge 
of  the  chief  minister ; who,  as  soon  as  he  became  aware 
of  the  circumstance,  applied  to  his  Majesty  for  a similar 
favour  on  behalf  of  another  lawyer,  Sir  Fletcher  Norton.' 

After  the  death  of  Lord  Rockingham,  in  July,  1782,  shell*™ 
the  king  appointed  Lord  Shelburne  First  Lord  of  the  miuu,try' 
Treasury ; whereupon  his  colleague,  Fox,  immediately 
resigned.  Fox  accused  Shelburne  of  gross  and  systematic 
duplicity  towards  his  brother  ministers,  and  particularly 
to  himself  when  they  were  Secretaries  of  State  together; 
and  now,  in  the  words  of  his  friend,  Edmund  Burke,  he 

’ .Tense,  Georire  III.  vol.  ii.  pp.  362,  373.  Adolphus,  Hist.  Geo.  III. 
toI.  iii.  pp.  348,  349. 
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appeared  to  feel  ‘ tlie  utter  impossibility  of  his  acting  for 
any  length  of  time  as  a clerk  in  Lord  Shelburne’s  adminis- 
tration.’1 A letter  written  by  Lord  Grenville,  in  December, 
1782,  mentions  ‘Lord  Shelburne’s  evident  intention  to 
make  cyphers  of  his  colleagues.’0  But  in  the  ensuing 
February  this  ministry  came  to  an  end.  Then  followed 
the  brief  and  inglorious  episode  of  the  Coalition  adminis- 
tration of  Fox  and  North,  which  was  nominally  under 
the  presidency  of  the  Duke  of  Portland,  but  in  which  Fox, 
who  held  the  seals  as  Secretary  of  State,  was  virtually 
supreme/  The  preparation  of  an  unpopular  and  most 
objectionable  measure  for  the  government  of  India  occa- 
sioned the  downfall  of  this  ministry,  under  circumstances 
which  have  been  already  described  in  the  previous 
volume."  It  was  in  December,  1 7 83,  that  the  Coalition 
ministry  received  its  dismissal  from  the  king,  and  was  suc- 
ceeded by  the  powerful  administration  of  Mr.  Pitt,  which 
lasted  from  1783  to  1801/ 

The  method  of  government  by  departments — which 
was  in  vogue  before  the  Revolution,  continued  to  pre- 
vail under  Walpole,  and  was  still  in  operation  during  the 
period  we  have  been  passing  under  review — enabled  the 
sovereign  to  exercise  a more  direct  influence  in  all  the 
details  of  government  than  would  have  been  possible  under 
a united  administration  subordinated  to  a political  head. 
In  fact  it  gave  to  the  occupant  of  the  throne  that  general 
superintendence  over  all  departments  of  State  which 
is  now  exercised  by  the  Prime  Minister.  But  this  bureau- 
cratic system  excited  much  dissatisfaction  in  Parliament. 
In  1781  the  existing  governmental  arrangements  were 
strongly  denounced  in  both  Houses.  The  Duke  of  Rich- 
mond declared  4 that  the  country  was  governed  by  clerks, 
each  minister  confining  himself  to  his  own  office ; and, 

* Russell's  Corresp.  of  Fox,  vol.  i.  p.  4.  Corresp.  of  Fox,  voL  ii.  p.  95. 
p.  457.  Jesse,  George  III.  voL  ii.  * See  ante,  vol.  i.  pp.  52,  77.  Iius- 
p.  380.  sell's  Life  of  Fox,  cli.  xviii. 

“ Huckingham  Papers,  vol.  i.  p.  84.  * Ante,  vol.  i.  pp.  77-80. 

T Russell's  Life  of  Fox,  vol.  ii. 
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consequently,  instead  of  responsibility,  union  of  opinion, 
and  concerted  measures,  nothing  was  displayed  but  dis- 
sension, weakness,  and  corruption.’7  Upon  the  formation 
of  the  Coalition  ministry,  in  1783,  at  a private  meeting 
which  took  place  between  the  new  allies  on  February  14, 

Mr.  Fox  insisted  ‘ that  the  king  should  not  be  suffered  to 
be  his  own  minister ; ’ to  which  Lord  North  replied,  4 If 
you  mean  there  should  not  be  a government  by  depart- 
ments, I agree  with  you ; I think  it  a very  bad  system. 

There  should  be  one  man,  or  a cabinet,  to  govern  the 
whole,  and  direct  every  measure.  Government  by  de- 
partments was  not  brought  in  by  me  ; I found  it  so,  and 
had  not  vigour  and  resolution  to  put  an  end  to  it.  The 
king  ought  to  be  treated  with  all  sort  of  respect  and 
attention,  but  the  appearauce  of  power  is  all  that  a king 
of  this  country  can  have.  Though  the  government  in 
my  time  was  a government  by  departments,  the  whole 
was  done  by  the  ministers,  except  in  a few  instances.’* 

Lord  North’s  doctrine  in  respect  to  the  authority  of  the 
crown  was  greatly  in  advance  of  his  time,  and  was  not,  as 
we  have  seen, in  accordance  with  his  own  practice*  But 
whatever  theoretical  opinions  might  be  entertained  by 
his  responsible  advisers  on  this  subject,  the  king  himself, 
taking  advantage  of  the  system  which  Lord  North  con- 
demned, lost  no  opportunity  of  exercising  the  authority 
which  he  believed  to  be  the  proper  appurtenance  of  the 
regal  office,  so  as  to  be,  in  fact,  ‘his  own  minister.’ b 

It  was  impossible  that  any  administration  could  tole-  w.  Piu’« 
rate  a continual  interference,  on  the  part  of  the  sovereign,  minutTy' 
in  the  details  of  government.  Accordingly,  when  William 
Pitt,  at  the  earnest  solicitation  of  the  king,  consented  to 
take  the  chief  direction  of  the  State,  the  constitutional 
relations  between  the  sovereign  of  England  and  his  minis- 
ters underwent  a change,  and  began  gradually  to  assume 


» Pari.  Ilist.  vol.  xxii.  p.  661.  * See  ante,  p.  132. 

• Russell,  Corresp.  of  Fox,  vol.  ii.  * See  ante,  vol.  i.  pp.  47-64. 
p.  38. 
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their  present  aspect.  Mr.  Pitt’s  principles  being  thoroughly 
in  accord  with  those  of  his  royal  master,  the  king  was 
content  to  acquiesce  in  his  judgment  and  conduct  of 
affairs,  so  far  as  was  consistent  with  a due  regard  to  his 
own  prerogative.'  While,  so  far  as  his  colleagues  were 
concerned,  the  commanding  talents  and  indomitable  energy 
of  Mr.  Pitt  enabled  him  to  assert,  without  hesitation  or 
complaint,  a supremacy  in  the  Cabinet  Councils  that  has 
ever  since  been  the  acknowledged  right  of  the  First  Minister 
of  the  Crown. 

The  development  of  the  office  of  Prime  Minister  in  the 
hands  of  men  who  combined  the  highest  qualities  of 
statesmanship  with  great  administrative  and  parliamen- 
tary experience — such  as  Sir  Robert  Walpole,  the  two 
Pitts,  aud  Sir  Robert  Peel — has  contributed  materially  to 
the  growth  and  perfection  of  parliamentary  government. 
Before  the  Revolution,  the  king  himself  was  the  main- 
spring of  the  State,  and  the  one  who  shaped  and  directed 
the  national  policy.  If  he  invoked  the  assistance  of  wiser 
men  in  this  undertaking,  it  was  that  they  might  help  him 
to  mature  his  own  plans,  not  that  they  might  rule  under 
the  shadow  of  his  name.  With  the  overthrow  of  prero- 
gative government  all  this  was  changed.  When  the  king 
was  obliged  to  frame  his  policy  so  as  to  conciliate  the 
approbation  of  Parliament,  it  became  necessary  that  his 
chief  advisers  should  be  statesmen  in  whom  Parliament 
could  confide.  And  no  ministers  will  accept  responsi- 
bility unless  they  are  free  to  offer  such  advice  as  they 
think  best,  and  to  retire  from  office,  if  they  are  required 
to  do  anything  which  they  cannot  endorse.  In  every 
ministry,  moreover,  the  opinions  of  the  strongest  man 
must  ultimately  prevail.  Thus,  by  an  easy  gradation, 
the  personal  authority  of  the  sovereign  under  prerogative 
government  receded  into  the  background,  and  was  re- 
placed by  the  supremacy  of  the  Prime  Minister  under 
parliamentary  government.  In  the  transition  period  which 

• See  ante,  vol.  i.  p.  60.  Donne,  Conenp.  Geo.  III.  vol.  ii.  p.  451. 
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immediately  succeeded  the  Eevolution,  William  III.,  by 
virtue  of  his  capacity  for  rule,  as  well  as  of  his  kingly 
office,  was  the  actual  head  and  chief  controller  of  his 
own  ministries.  But  the  monarchs  who  succeeded  him 
upon  the  throne  of  England  were  vastly  his  inferiors  in 
the  art  of  government.  George  I.  was  unable  to  con- 
verse in  the  English  language,11  and,  therefore,  disabled 
from  a systematic  interference  in  administrative  details. 
His  son,  though  less  incapable,  was  conscious  of  his  im- 
perfect knowledge  of  domestic  affairs,  and,  like  his  father, 
directed  his  attention  almost  exclusively  to  foreign  politics. 
This  tended  to  reduce  the  personal  authority  of  the  sove- 
reign to  a very  low  ebb,*  and  in  the  same  proportion  to 
increase  the  influence  and  authority  of  the  cabinet.  But 
with  the  accession  of  George  HI.  a reaction,  begun  in  the 
preceding  reign,  set  in  for  a time.  Anxious  to  prove 
himself  a faithful  and  efficient  ruler,  and  being  well  quali- 
fied for  the  discharge  of  the  functions  of  royalty,  George 
III.  lost  no  opportunity  of  aggrandising  his  office.  Where- 
upon the  power  of  the  crown,  which  had  been  weakened 
and  obscured  by  the  ignorance  and  indifference  of  his 
immediate  predecessors,  became  once  more  predominant. 
Not  satisfied,  however,  with  the  exercise  of  his  undoubted 
authority,  the  king  repeatedly  overstepped  the  lawful 
bounds  of  prerogative  and  the  acknowledged  limits  of 
his  exalted  station.  It  was  reserved  for  William  Pitt, 
whose  pre-eminent  abilities  as  First  Minister  of  the  Crown 
empowered  him  to  control  successfully  the  proceedings 
of  the  legislature,  while  retaining  the  confidence  of  his 
sovereign,  to  vindicate  for  the  Prime  Minister  the  right  to 
initiate  a policy  for  the  conduct  of  all  affairs  of  State,  and 
to  urge  the  adoption  thereof  equally  upon  the  Crown 
and  upon  Parliament,  with  the  weight  and  influence  ap- 
pertaining to  his  responsible  office,  thereby  securing  the 
full  and  entire  acceptance  by  each  of  the  primary  maxims 
of  parliamentary  government. 

* Donne,  vol.  i.  p.  xxiv.  * See  mile,  vol.  i.  p.  178. 


Digitized  by  Google 


138 


THE  CABINET  COUNCIL. 


Utility 
of  the 
Premier’s 
office. 


While  this  has  been  the  effect  of  the  development  of 
the  office  of  Prime  Minister  upon  the  position  and  autho- 
rity of  the  sovereign,  its  result  upon  the  condition  of  the 
cabinet  has  been  no  less  important  In  a conversation 
with  Lord  Melville  on  this  subject,  in  the  year  1803 — 
which  has  been  fortunately  preserved — Mr.  Pitt,  who  was 
then  out  of  office,  dwelt,  ‘ pointedly  and  decidedly,’  upon 
‘ the  absolute  necessity  there  is  in  the  conduct  of  the 
affairs  of  this  country,  that  there  should  be  an  avowed  and 
real  minister,  possessing  the  chief  weight  in  the  council, 
and  the  principal  place  in  the  confidence  of  the  king.  In 
that  respect  (he  contended)  there  can  be  no  rivality  or 
division  of  power.  That  power  must  rest  in  the  person 
generally  called  the  First  Minister,  and  that  minister 
ought  (he  thought)  to  be  the  person  at  the  head  of  the 
finances.  He  knew,  to  his  own  comfortable  experience, 
that  notwithstanding  the  abstract  truth  of  that  general 
proposition,  it  is  noways  incompatible  with  the  most  cor- 
dial concert  and  mutual  exchange  of  advice  and  inter- 
course amongst  the  different  branches  of  executive  de- 
partments ; but  still,  if  it  should  unfortunately  come  to 
such  a radical  difference  of  opinion,  that  no  spirit  of 
conciliation  or  concession  can  reconcile,  the  sentiments 
of  the  minister  must  be  allowed  and  understood  to  pre- 
vail, leaving  the  other  members  of  administration  to  act 
as  they  may  conceive  themselves  conscientiously  called 
upon  to  act  under  such  circumstances.’ 1 

The  office  of  Prime  Minister,  as  it  is  now  exercised, 
is  a proof  and  a result  of  the  necessity  which  exists  in  our 
political  system  for  the  concentration  of  power  and  re- 
sponsibility in  the  hands  of  one  man,  in  whom  the  sove- 
reign and  the  nation  can  alike  confide,  and  from  whom 
they  have  a right  to  expect  a definite  policy  and  a vigo- 


' Stnnhope,  Life  of  Pitt,  vol.  iv.  p.  House  of  Commons,  and  in  this 
24.  ‘ Pitt  always  contended  that  the  maxim,  it  appears  to  me,  he  was  not 
first  minister  should  be  the  states-  mistaken.’  Earl  Russell,  Life  of  Fox, 
mnu  in  actual  possession  of  the  con-  vol.  iii.  p.  348. 
fidence  of  the  crown  and  of  the 
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rous  administration.  Nevertheless,  strange  to  say,  this 
office  is  still  unknown,  not  only  to  the  law,  but  also  to 
the  constitution,  which,  as  was  remarked  in  Parliament 
in  1806,  ‘ abhors  the  idea  of  a Prime  Minister.’®  Again, 
in  1829,  an  eminent  statesman,  but  recently  deceased 
(Lord  Lansdowne),  observed  that  ‘ nothing  could  be  more 
mischievous  or  unconstitutional  than  to  recognise  in  an 
Act  of  Parliament  the  existence  of  such  an  office.’1*  Le- 
gally and  constitutionally  no  one  privy  councillor  has,  as 
such,  any  superiority  over  another.  All  are  equally  re- 
sponsible for  the  advice  they  may  tender  to  their  sove- 
reign ; and  when  they  meet  in  council  the  vote  of  the 
one  who  holds  the  highest  office  counts  for  no  more  than 
that  of  any  of  his  colleagues.  The  Prime  Minister  is 
simply  the  member  of  the  cabinet  who  possesses  pre-emi- 
nently the  confidence  of  the  crown,  and  to  whom  the 
sovereign  has  thought  fit  to  entrust  the  chief  direction  of 
the  government.'  But  the  choice  of  a premier,  however 
necessary  or  notorious,  must  still  be  regarded  as  a matter 
of  private  understanding,  there  being  no  express  appoint- 
ment of  any  member  of  the  administration  to  be  the 
Prime  Minister. 

The  Premier  may  be  either  a peer  or  a commoner,  in- 
differently. During  the  hundred  years  which  have  elapsed 
since  the  accession  of  George  III.  the  office  has  been  held 
for  nearly  half  the  time  by  a peer.  The  distinction,  more- 
over, is  personal,  not  official.  It  might  indeed  be  con- 
ferred on  one  who  held  no  departmental  office  whatever.* 


* Pari.  Deb.  vi.  278.  And  see  ante, 
p.  120.  And  Sir  II.  Peel's  remarks, 
in  Mirror  of  Pari.  1829,  p.  802. 

11  Mirror  of  I’arl.  1829,  p.  1107. 
And  see  Lord  Holland's  speech,  lb. 
p.  1104. 

1 See  Corresp.  Will.  IV.  with  Earl 
Grev,  vol.  i.  pp.  9,  117. 

1 See  Comp,  to  British  Almanac, 
1847,  p.  83.  Although  both  official 
and  parliamentary  experience  am 
invaluable  qualifications  for  this 


office,  it  is  noteworthy  that  Lord 
Rockingham  in  1 706,  the  Duke  of 
Portland  in  1782,  and  Mr.  Ad- 
dington in  1812,  had  held  no  office 
when  they  were  first  made  Prime 
Ministers  (Yonge,  Life  of  Lord 
Liverpool,  i.  39Gn.);  and  that  Lord 
Bute,  the  favourite  of  George  III., 
became  Prime  Minister  before  he  had 
ever  spoken  in  Parliament  (Camp- 
bell's Chancellors,  v.  200).  William 
Pitt  was  made  Prime  Minister  at 


Unrecog- 
nised by 
the  Consti- 
tution. 
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with  what  Usually,  however,  the  Prime  Minister  has  held  the  office 
usuaHy  as-  Lord  of  the  Treasury,  either  alone  or  in  connec- 

•ociaud-  tion  with  that  of  Chancellor  of  the  Exchequer.  Lord 
Chatham,  it  is  true,  never  held  either  of  these  places,  but 
while  he  was  Mr.  Pitt,  and  at  the  time  of  his  acknow- 
ledged supremacy  in  the  cabinet — in  1757  to  1701 — was 
a Secretary  of  State.  Afterwards,  when  he  formed  a new 
administration,  in  1766,  he  himself  (having  then  become 
Lord  Chatham)  filled  the  office  of  Lord  Privy  Seal.  Again, 
from  September  1761  to  May  1762,  the  Earl  of  Bute  was 
premier,  while  holding  the  office  of  Secretary  of  State. 
In  1806,  Mr.  Fox  held  the  premiership,  in  connection 
with  the  office  of  Foreign  Secretary,  Lord  Grenville  being 
the  First  Lord  of  the  Treasury.k  And  we  have  it  on  the 
authority  of  Sir  Robert  Peel,  that  Mr.  Canning,  had  he 
lived  to  complete  the  arrangements  connected  with  the 
administration  which  he  formed  in  1827,  shortly  before 
his  death,  had  determined  to  hold  the  office  of  Premier 
in  conjunction  with  that  of  Secretary  of  State  for  Foreign 
Affairs,1  being  * satisfied  that  there  could  be  no  objection 
to  his  holding  the  two  offices  together,  and  having  the 
disposal  of  the  church  patronage  of  the  country  in  his 
~ hands  ; ’ for,  according  to  the  law  of  England,  such  pa- 
tronage ‘ attaches  to  the  office  of  Secretary  of  State.’  But 
these  were  exceptional  cases,  and  ever  since  1806  the 
position  of  First  Minister  of  the  Crown  has  been  inva- 


tlie  age  of  24  (lb.  321).  In  like 
manner,  Fox  was  appointed  a junior 
Lord  of  the  Admiralty  in  land 
North's  administration,  in  1770, 
when  he  was  only  in  his  21st  year 
(Edinb.  Rev.  vol.  xcix.  p.  4).  Cord 
Castlereagh  commenced  his  public 
career  as  Chief  Secretary  for  Ireland 
at  the  age  of  27.  Mr.  Addington 
was  placed  in  the  chair  of  the  House 
of  Commons  when  but  little  over 
30  years  old : and  laird  Grenville, 
before  reaching  that  age,  had  been 
Speaker  of  the  House  of  Commons, 
and  Secretary  of  State.  Lord  Pal- 


merston became  Secretary-at-War 
when  he  was  but  25  years  of  age. 
George  Canning  was  appointed  an 
Under-Secretarv  of  State,  at  the  ago 
of  20  (see  Stapleton,  Canning  and 
his  Times,  p.  60).  The  present  Earl 
Granville  was  made  Under-Secretarv 
for  Foreign  Affairs  at  the  age  of  22 
(Hep.  Com.  on  Education,  I860, 
Evid.  1896). 

* Report  on  Off.  Salaries,  1850, 
Evid.  286,  287.  Pari.  Hist.  xri.  234. 

1 Mirror  of  Pari.  1829,  p.  802.  And 
sen  Edinb.  Rev.  vol.  cx.  p.  73. 
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riably  connected  with  the  office  of  First  Lord  of  the 
Treasury.” 

Thus  oscillating  to  and  fro  in  the  progress  of  successive 
generations,  from  the  great  epoch  of  the  Devolution  until  Present 
now,  the  powers  of  the  Cabinet  Council  have  gradually  ^ 
attained  to  maturity,  until  the  entire  administration  of  the  Cabinet, 
affairs  of  the  kingdom,  at  home  and  abroad,  has  been 
assigned  to  the  responsible  advisers  of  the  crown  for  the 
time  being  ; leaving  to  the  sovereign  little  else  than  the 
right  to  offer  suggestions,  to  exert  a personal  influence 
upon  the  public  policy,  and  the  conduct  of  public  affairs, 
with  the  power — which,  however,  can  be  exercised  only 
under  certain  limitations — of  giving  or  withholding  his 
assent  to  the  recommendations  of  his  responsible  ministers. 

The  Cabinet  Council,  though  (like  the  office  of  Premier) 
it  is  a body  unknown  to  the  law  and  hitherto  unrecog- 
nised by  any  Act  of  Parliament, “ has  now  become  firmly 
established  and  universally  recognised  as  an  essential  part 
of  our  polity.  It  is,  in  the  words  of  Lord  Campbell,  ‘ in 
the  practical  working  of  the  constitution — a separate  de- 
fined body  in  whom,  under  the  sovereign,  the  executive 
government  of  the  country  is  vested,’  and  ‘ without  whom 
the  monarchy  could  not  now  subsist.’0  This  definition 


” Thud,  in  1828,  when  the  Duke  of 
Wellington  undertook  the  formation 
of  a ministry,  he  resigned  his  office  of 
commander-in-chief,  which  was  then 
usually  held  in  connection  with  a seat 
in  the  Cabinet,  and  accepted  the 
office  of  First  Lord  of  the  Treasury. 
The  opinion  of  parliamentary  au- 
thorities was  decidedly  adverse  to  the 
union  of  military  and  civil  supremacy 
in  the  same  hands. — See  Hans.  Deb. 
N.  S.  vol.  xViii.  pp.  Oil,  03,  98. 

“ Hal  lam,  Const.  Hist.  iii.  253. 
Macaulay,  Hist,  of  Eng.  i.  211.  See 
also  the  observations  of  C.  J.  Fox, 
and  of  Mr.  Addington,  in  Pari.  Deh. 
i.  508-514. — A curious  illustration  of 
the  fact  stated  in  the  text  recently 
took  place.  In  the  year  1851  a Com- 
mittee of  the  House  of  Commous 


was  appointed  to  consider  of  means 
to  prevent  the  inconvenient  crowding 
of  members  on  their  way  to  the  bar 
of  the  House  of  Lords,  to  attend  the 
opening  and  prorogation  of  Parlia- 
ment. The  committee  reported  a 
series  of  resolutions  to  regulate  the 
attendance  of  members  on  these 
occasions.  But  on  considering  the 
report,  notice  was  taken  of  a certain 
priority  proposed  therein  to  be 
assigned  to  ‘Cabinet  Ministers,'  which 
was  disagreed  to  by  the  House,  on 
the  ground  that  these  functionaries 
are  unknown  to  the  constitution,  and 
have  no  legal  status,  as  such,  in  the 
country. — Huns.  Deb.  vol.  cxviii. 
pp.  1927,  1939-1047,  1900. 

° Campbell.  Lives  of  the  Chief 
Justices,  iii.  187,  188. 
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must  be  understood  as  including,  not  the  cabinet  merely, 
but  the  entire  administration,  of  which  the  cabinet  is  the 
ruling  head.  The  ministry  itself  comprises  the  whole 
assembly  of  political  officers  charged  with  the  direction 
of  public  affairs,  whose  tenure  of  office  is  dependent  upon 
that  of  the  existing  cabinet.  ‘ This  body  which  is  styled 
the  Cabinet,  the  Ministry,  and  (not  unfrequently)  the 
Government,  is  invested  with  two  characters.  In  one  of 
those  characters  they  are  ministers  of  the  king  as  a branch 
of  the  Parliament,  and  of  the  king  as  the  head  of  the 
executive  government.  In  the  other,  they  are  virtually  a 
standing  committee  of  the  two  Houses  of  Parliament, 
being  respectively  members  of  the  Upper  and  Lower 
Houses,  and  preparing  and  conducting  much  of  their 
business.  As  combining  the  two  characters,  they  may  be 
deemed  a small  and  select  body  to  whom  the  sovereign 
Parliament  (which  consists  of  king,  lords,  and  commons), 
delegates  its  principal  functions.’ p The  leading  charac- 
teristics of  the  Cabinet  Council  are  thus  described  by 
Lord  Macaulay,  wffiose  personal  experience  as  a politician 
and  statesman  gives  peculiar  weight  to  his  words.  ‘ The 
ministry  is,  in  fact,  a committee  of  leading  members  of 
the  two  Houses.  It  is  nominated  by  the  crown,  but  it 
consists  exclusively  of  statesmen  whose  opinions  on  the 
pressing  questions  of  the  time  agree,  in  the  main,  with  the 
opinions  of  the  majority  of  the  House  of  Commons. 
Among  the  members  of  this  committee  are  distributed  the 
great  departments  of  the  administration.  Each  minister 
conducts  the  ordinary  business  of  his  own  office  without 
reference  to  his  colleagues.  But  the  most  important 
business  of  every  office,  and  especially  such  business  as  is 
likely  to  be  the  subject  of  discussion  in  Parliament,  is 
brought  under  the  consideration  of  the  whole  ministry  ’ 
(or  rather,  it  should  be  observed,  of  that  section  of  the 
ministry  which  is  known  as  the  Cabinet  Council).  ‘ In 
Parliament  the  ministers  are  bound  to  act  as  one  man  on 
* Auatin'a  Plea  for  the  Constitution,  p.  7. 
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all  questions  relating  to  the  executive  government.  If 
one  of  them  dissents  from  the  rest  on  a question  too  im- 
portant to  admit  of  compromise  it  is  his  duty  to  retire. 
While  the  ministers  retain  the  confidence  of  the  parlia- 
mentary majority,  that  majority  supports  them  against 
opposition  and  rejects  every  motion  which  reflects  on  them 
or  is  likely  to  embarrass  them.  If  they  forfeit  that  con- 
fidence, if  the  parliamentary  majority  is  dissatisfied  with 
the  way  in  which  patronage  is  distributed,  with  the  way 
in  which  the  prerogative  of  mercy  is  used,  with  the  con- 
duct of  foreign  affairs,  with  the  conduct  of  a war,  the 
remedy  is  simple.  It  is  not  necessary  that  the  Commons 
shoidd  take  on  themselves  the  business  of  administration, 
that  they  should  request  the  crown  to  make  this  man  a 
bishop  and  that  man  a judge,  to  pardon  one  criminal  and 
to  execute  another,  to  negotiate  a treaty  on  a particular 
basis,  or  to  send  an  expedition  to  a particular  place.  They 
have  merely  to  declare  that  they  have  ceased  to  trust  the 
ministry  and  to  ask  for  a ministry  which  they  can  trust. 

4 It  is  by  means  of  ministries  thus  constituted  and  thus 
changed  that  the  English  government  has  long  been  con- 
ducted in  general  conformity  with  the  deliberate  sense  of 
the  House  of  Commons,  and  yet  has  been  wonderfully 
free  from  the  vices  which  are  characteristic  of  governments 
administered  by  large,  tumultuous,  and  divided  assemblies. 
A few  distinguished  persons,  agreeing  in  their  general 
opinions,  are  the  confidential  advisers  at  once  of  the  sove- 
reign and  of  the  estates  of  the  realm.  In  the  closet  they 
speak  with  the  authority  of  men  who  stand  high  in  the 
estimation  of  the  representatives  of  the  people.  In  Par- 
liament they  speak  with  the  authority  of  men  versed  in 
great  affairs  and  acquainted  with  all  the  secrets  of  the 
State.  Thus  the  cabinet  has  something  of  the  popular 
character  of  a representative  body,  and  the  representative 
body  has  something  of  the  gravity  of  a cabinet.’1 11 

1 Macaulay's  Hist,  of  England,  iv.  430,  430.  And  see  Grey  on  Pari. 

Go-vt.,  new  edit.,  p.  23. 


Digitized  by  Google 


144 


THE  CABINET  COUNCIL. 


A delibera- 
tive body. 


Its  mem- 
bers un- 
known to 
the  law. 


These  eloquent  paragraphs  present  an  admirable  sum- 
mary of  the  present  position  of  the  Cabinet  Council  in 
the  British  constitution.  They  generalise  upon  a variety 
of  points  which  must  necessarily  receive  careful  consi- 
deration in  the  remaining  sections  of  this  treatise.  Mean- 
while it  should  be  distinctly  understood  that  while  all  im- 
portant questions,  which  from  time  to  time  may  occupy 
the  attention  of  the  government,  and  all  plans  of  action, 
whether  to  be  carried  out  by  acts  of  legislation  or  of  ad- 
ministration, are  first  proposed,  considered,  and  agreed  to 
by  the  Cabinet,  it  is  nevertheless  a deliberative  body  only, 
and  whatever  powers  may  belong  to  its  members  indivi- 
dually by  virtue  of  their  respective  offices  of  State,  it  has 
no  authority  to  act  collectively,  except  through  the  instru- 
mentality of  the  Privy  Council,  of  which  technically  con- 
sidered it  must  still  be  regarded  as  a committee. 

And  not  only  is  the  existence  of  the  Cabinet  Council, 
as  a governing  body,  unknown  to  the  law,  but  the  very 
names  of  the  individuals  who  may  comprise  the  same  at 
any  given  period  are  never  officially  communicated  to  the 
public.  The  London  Gazette  announces  that  the  Queen 
has  been  pleased  to  appoint  certain  privy  councillors  to 
fill  certain  high  offices  of  State,  but  the  fact  of  their  having 
been  called  to  seats  in  the  Cabinet  Council  is  not  formally 
promulgated.  Until  the  principle  of  collective  ministerial 
responsibility  was  fully  established  this  circumstance  occa- 
sioned frequent  impediments  in  the  exercise  of  the  inquisi- 
torial powers  of  Parliament.  There  was  no  method  of 
ascertaining  upon  whom  to  affix  the  responsibility  of  any 
obnoxious  measure,  and  Parliament  had  no  alternative 
but  either  to  assume  that  the  responsibility  rested  upon 
certain  individuals  holding  prominent  official  rank,  or  to 
address  the  crown  to  be  informed  by  whom  such  measures 
had  been  advised.'  No  complete  lists  of  existing  adminis- 
trations have  ever  been  published  by  authority,  nor  is 
there  any  legal  record  of  the  names  of  persons  of  whom 
' See  Commons'  Journals,  ix.  702 ; x.  208, 300. 


Digitized  by  Google 


FORMATION  OF  A MINISTRY.  143 

any  cabinet  has  been  composed.’  It  was  not  until  after 
the  year  1800  that  regular  lists  of  the  ministry  for  the  time 
being  began  to  be  inserted  in  the  ‘ Annual  Register.’  So 
recently  as  the  middle  of  the  last  century,  Lord  Mansfield, 
when  chief  justice  of  the  Court  of  King’s  Bench,  had  a 
seat  in  the  cabinet  during  more  than  one  administration, 
and  the  fact  was  not  certainly  known  to  Parliament  and 
to  the  country  until  several  years  afterwards.*  But  it  is 
impossible  that  such  a circumstance  could  now  occur 
because  of  the  publicity  attending  all  ministerial  changes, 
and  the  full  recognition  of  the  doctrine  of  collective  minis- 
terial responsibility  for  every  administrative  act. 

The  selection  of  the  advisers  of  the  crown  is  a branch  Appointed 
of  the  royal  prerogative  that  must  be  exercised  by  the 
sovereign  himself.  It  is  perhaps  the  sole  act  of  royalty 
which,  under  the  existing  constitution  of  Great  Britain, 
can  be  performed  by  the  sovereign  of  his  own  mere  will 
and  pleasure.  Nevertheless,  its  performance  is  neces- 
sarily controlled  by  certain  constitutional  checks,  it  being 
essential  to  the  very  existence  of  parliamentary  govern- 
ment that  the  advisers  of  the  crown  should  possess,  or  be 
able  to  secure,  the  approbation  of  Parliament.  We  have 
already  traced,  in  a preceding  chapter,"  the  constitutional 
usage  in  regard  to  the  choice  of  ministers  by  the  crown, 
and  have  pointed  out  that  while  in  theory  it  is  presumed 
that  the  sovereign  is  free  to  select  whom  he  will  as  his 
instruments  for  carrying  on  the  government  of  the 
country,  he  is  practically  obliged,  by  the  spirit  of  the 
constitution,  to  form  his  administration  of  men  who  can 
work  harmoniously  with  the  legislature,  and  more  parti- 
cularly with  the  House  of  Commons.  It  was  also  shown 
that  while  in  the  first  instance  the  sovereign  may  be  pre- 
sumed to  have  acted  without  advice,  when  he  dismisses 
one  ministry  and  appoints  another,  yet  that  in  point  of 
fact  the  incoming  administration  are  constitutionally 

* Purl.  Deb.  vi.  309.  * See  ante,  vol.  L p.  210, 

* Ibid.  303. 
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responsible  to  Parliament  for  the  circumstances  under 
which  they  have  accepted  office,  including  the  dismissal 
of  their  predecessors,  if  they  are  prepared  to  carry  out 
the  policy  by  which  such  a change  was  occasioned. 

Upon  the  resignation  or  dismissal  of  a ministry  it  is 
customary  for  the  sovereign  to  send  for  some  recognised 
party  leader,  in  one  or  other  House  of  Parliament,  and 
entmst  him  with  the  formation  of  a new  administration. 
Or,  should  the  position  of  parties  be  such  that  no  par- 
ticular person  appears  to  the  king  to  be  specially  eligible 
for  the  post  of  Prime  Minister,  he  may  empower  anyone 
in  whom  he  can  repose  sufficient  confidence  to  negotiate 
on  his  behalf  for  the  formation  of  a ministry,  and  to 
present  to  him  the  names  of  the  statesmen  who  are  willing 
to  serve  his  Majesty  in  that  capacity.’ 

By  modern  usage,  it  is  understood  that  no  one  but  the 
Premier  is  the  direct  choice  of  the  crown.  He  is  emphati- 
cally and  especially  the  king’s  minister,  the  one  in  whom 
the  crown  constitutionally  places  its  confidence,  and  the 
privilege  is  conceded  to  him  of  choosing  his  own  col- 
leagues ; subject,  of  course,  to  the  approbation  of  the 
sovereign.  The  list  of  persons  selected  to  compose  the 
new  ministry,  and  who  have  consented  to  serve,  is  sub- 
mitted to  the  king,  who  may  approve  or  disapprove  of 
it,  in  whole  or  in  part,  even  to  the  exclusion  from  office 
of  anyone  personally  objectionable  to  himself."  In  like 
manner  when  any  vacancy  occurs  in  an  existing  ministry, 
it  is  the  privilege  of  the  Prime  Minister  to  recommend 
some  one  chosen  by  himself  to  fill  up  the  same.  If  his 
colleagues  differ  with  him  in  the  selection  he  has  made, 
they  must  either  acquiesce  in  the  choice  or  resign  their 
own  offices.* 

When  negotiations  are  set  on  foot  between  the  sove- 
reign and  any  statesman  to  whom  he  may  be  desirous  of 
entrusting  the  direction  of  public  affairs,  such  negotiations 

’ See  ante,  vol.  i.  p.  224.  1 Stanhope,  Life  of  Pitt,  vol.  iv. 

* See  ibid.  p.  226.  p.  288. 
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will  naturally  involve,  to  a greater  or  less  extent,  mutual  stipuia- 
stipulations  and  conditions.  On  the  one  hand,  the  sove- 
reign  may  set  forth  the  policy  which,  in  his  judgment 
ought  to  be  pursued  for  the  national  good,  and  may 
stipulate  for  the  carrying  out  of  the  same,  as  the  condition 
on  which  alone  he  is  willing  to  accept  of  their  advice  and 
assistance  in  the  government  of  the  country ; and  it  will 
be  for  the  consideration  of  the  statesmen  who  are  invited 
to  accept  office  upon  these  terms,  whether  they  are  in  a 
position  to  carry  out  such  a policy,  consistently  with  their 
own  convictions,  their  party  obligations,  and  their  assur- 
ance of  adequate  parliamentary  support.  On  the  other 
hand,  an  incoming  ministry  are  warranted  in  requiring 
from  the  king,  as  a condition  to  their  acceptance  of  office, 
any  assurances  which  are  not  incompatible  with  the 
independence  of  the  crown,  or  w'ith  the  legitimate  exer- 
cise of  the  royal  prerogative.  But  a ministry  have  no 
right  to  bind  either  themselves  or  their  sovereign  by  Pledges, 
pledges  in  regard  to  proceedings  in  hypothetical  cases ; 
or  to  forestall  their  own  freedom  of  advice  in  respect  to 
contingencies  not  immediately  occurrent,  but  that  may 
afterwards  arise/ 

This  point  was  finally  established,  by  general  consent,  as  a result 
of  the  dismissal  of  the  Grenville  ministry,  in  1807,  by  George  III., 
for  recording,  in  a Minute  of  Council,  that  it  was  their  right  and 
duty  to  submit  their  views  upon  the  Catholic  question — which  they 
had  consented  to  forego,  for  a time,  in  deference  to  the  opinions  of 
the  king — at  any  future  period,  when  they  might  see  fit  to  urge 
them.  The  king  insisted  upon  the  withdrawal  of  this  minute,  and  the 
substitution  of  a pledgo  never  again  to  propose  for  his  consideration 


» See  the  conduct  of  Pulteney,  from  all  new  ministers  that  they 
when  George  II.  offered  him  full  would  persevere  in  the  contest,  and 
power  to  construct  a ministry,  after  never  consent  to  American  inde- 
the  resignation  of  Sir  Robert  Wal-  pendcnce  (May,  Const.  Hist  vol.  i. 
pole,  provided  he  would  pledge  him-  p.  42).  But  in  1782,  the  House  of 
self  to  screen  Sir  Robert  from  prose-  Commons  expressed  such  a decided 
cution  (Mahon’B  Hist,  of  England,  aversion  to  a continuance  of  the 
vol.  iii.  pp.  102-106).  In  1779  war,  that  the  king  was  obliged  to 
during  the  progress  of  the  American  agree  that  it  should  he  abandoned, 
war,  Goorge  HI.  declared  that  he  — Ibid.  p.  48. 
should  expect  a written  declaration 
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anything  in  favour  of  the  Catholic  claims.  Upon  their  refusal  to 
comply  with  this  demand,  his  Majesty  dismissed  them  from  his 
councils.  The  constitutional  question  involved  in  the  conduct,  both 
of  the  king  and  of  his  ministers,  was  fully  discussed  in  Parliament, 
and  resolutions  were  submitted  to  both  Houses,  declaring  ‘ that  it 
was  contrary  to  the  first  duties  of  the  confidential  servants  of  the 
crown  to  restrain  themselves  by  any  pledge,  express  or  implied,  from 
offering  to  the  king  any  advice  that  the  course  of  circumstances 
might  render  necessary  for  the  welfare  and  security  of  any  part  of 
the  empire.’  The  doctrine  embodied  in  this  resolution  met  with 
little  opposition  in  either  House,  although,  as  a matter  of  expediency, 
and  to  avoid  collision  with  the  new  ministry,  it  was  agreed  that  no 
direct  vote  should  bo  taken  thereupon.*  But  we  may  freely  accept 
the  conclusions  of  May  on  this  subject,  when  he  says  that  ‘ as  a 
question  of  policy,  it  had  obviously  been  a false  step,  on  the  part  of 
ministers,  to  give  expression  to  their  reservations  in  the  minute  of 
the  cabinet.  They  had  agreed  to  abandon  the  Bill  which  had  caused 
the  difference  between  themselves  and  his  Majesty  ; and  by  virtue 
of  their  office,  as  the  king’s  ministers,  were  free  on  any  future  occa- 
sion to  offer  such  advice  as  they  might  think  proper.  By  their  ill- 
advised  minute  they  invited  the  retaliation  of  this  obnoxious  pledge. 
But  no  constitutional  writer  could  now  be  found  to  defend  the 
pledge  itself,  or  to  maintain  that  the  ministers  who  accepted  office 
in  consequence  of  the  refusal  of  that  pledge  had  not  taken  upon 
themselves  the  same  responsibility  as  if  they  had  advised  it.’  * 

It  was  charged  against  Mr.  Canning  that,  upon  his 
acceptance  of  office,  in  1827,  he  had  given  George  IV.  a 
pledge  in  respect  to  the  Roman  Catholic  question,  similar 
to  that  which  had  been  refused  by  the  Grey  ministry  in 
1807.  This  accusation  received  considerable  currency 
at  the  time,  and  was  afterwards  repeated  in  the  private 
diary  of  the  Duke  of  Buckingham,  on  the  alleged  autho- 
rity of  the  king  himself.  But  Sir  Robert  Peel,  who  was 
the  friend  and  follower  of  Canning,  discredits  the  impu- 


* Pari.  Deb.  April  0 and  13,  1807; 
Mr.  Speaker  Abbott's  Comments  on 
the  Debate : Colchester  Diary,  vol.  ii. 
p.  119;  and  ante,  vol.  j.  pp.  89-91. 

* May.  Const.  Hist.  i.  90,  97.  See 
also  Sir  Robert  Peel's  speech  in  the 
House  of  Commons  on  the  2nd  of 
March,  1835,  wherein  he  declared 
that  it  would  be  ‘ unbecoming  in 


him,  as  a minister  of  the  crown,  to 
consent  to  place  any  prerogative  of 
the  crown  in  abeyance,  or,  upon  the 
principle  of  a hypothetical  case,  to 
pledge  himself,  as  a minister  of  the 
crown  and  a privy  councillor,  how  ho 
should  advise  the  crown  as  to  the 
course  it  should  pursue.’ — Annual 
Register,  1835,  p.  110. 
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tation,  and  it  appears  to  be  now  admitted  that  it  was 
wholly  unfounded. b 

The  constitutional  doctrine  on  this  subject  has  since 
received  still  more  authoritative  confirmation. 

In  1851,  upon  the  resignation  of  the  Russell  ministry,  Lord 
Stanley  (now  Earl  of  Derby)  was  invited  by  the  Queen  to  form  an 
administration ; but  was  unable  to  succeed,  owing  to  tho  Conserva- 
tive party  being  in  a minority  in  the  House  of  Commons.  In  giving 
to  the  House  of  Lords  explanations  of  his  conduct  during  this 
political  crisis,  Lord  Stanley  adverted  to  an  erronoous  impression 
which  prevailed,  that  his  relinquishment  of  the  attempt  to  construct 
a cabinet  arose  from  the  refusal  of  her  Majesty  to  grant  him  the 
power  of  dissolving  Parliament  whenever  he  might  think  it  desirable 
to  do  so : a dissolution  at  the  time  of  his  accepting  office  being  con- 
fessedly impracticable,  owing  to  the  state  of  the  public  business,  and 
unadvisablc  perhaps  on  other  grounds.  This  rumour,  his  lordship 
declared,  had  not  the  shadow  of  foundation  in  fact.  He  had  not 
ventured  to  recommend  a dissolution  at  this  time,  because  he  con- 
sidered it  impossible  ; and  ho  added,  1 1 hopo  I know  my  duty  to 
my  sovereign  too  well  to  insist  upon  a pledge  upon  a question  with 
respect  to  which  no  sovereign  ought  to  give  a pledge.  On  the  other 
hand,  1 am  confident  that  her  Majesty  knows  too  well,  and  respects 
too  highly,  the  mutual  obligations,  if  I may  venture  to  use  the  phrase, 
which  subsist  between  a constitutional  sovereign  and  her  responsible 
advisers,  to  refuse  to  me,  or  to  any  minister  who  may  be  honoured 
with  her  confidence,  the  ordinary  powers  entrusted  to  a minister,  or 
to  depart  from  the  ordinary  understanding  of  being  guided  by  his 
advice  ; and  I am  authorised,  on  the  part  of  her  Majesty,  distinctly 
to  state  that  no  person  would  bo  justified  in  saying,  or  holding  out 
the  l>elief  that  if  I had  felt  it  my  duty  to  recommend  to  her  Majesty 
the  dissolution  of  Parliament,  her  Majesty’s  consent  would  have 
been  withheld.’  0 

If  a complete  freedom  of  action,  in  respect  to  advice 
to  be  offered  to  the  sovereign,  is  essential  to  the  due  in- 
dependence of  a ministry  from  unconstitutional  influence 
on  the  part  of  the  crown,  it  is  no  less  imperative  that  they 
should  suffer  no  encroachment  upon  their  liberty  of  action 
from  any  other  quarter. 

Thus,  when  Lord  John  Russell  was  urged,  in  the  House  of  Com- 
mons, on  July  24,  1854,  to  agree  to  a proposal  for  the  holding  of  an 

* Peel's  Memoirs,  vol.  i.  p.  27.5.  vol.  via.  p.  200. 

And  see  Knight’s  Pop.  llist.  of  Kng.  • Hans.  Deb.  vol.  cxiv.  p.  1014. 
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of  action 
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and  minis- 
ters. 
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autumnal  session  of  Parliament,  on  account  of  the  disturbed  state  of 
Europe,  he  refused,  ‘ on  the  part  of  the  ministers  of  the  crown,  to 
accept  at  the  hands  of  members  restrictions  on  their  freedom  in 
giving  to  the  sovereign  such  advice  as  they  may  think  proper. 
Wo  must  be  left  at  full  liberty  to  give  such  advice  as  the  circum- 
stances of  the  times  at  the  time  may  seem  from  us  to  demand  . . . 
we  must  be  unfettered  as  to  the  time  at  which  we  may  advise  her 
Majesty  to  take  the  advice  of  Parliament.’ d 

Authorities  having  been  adduced  in  proof  of  the  irre- 
gularity of  pledges,  in  regard  to  advice  to  be  tendered, 
or  received,  in  hypothetical  cases,  between  the  sovereign 
stijraU-  and  his  constitutional  advisers,  it  may  be  desirable  to 
accepting  furnish  a few  examples  of  stipulations  made,  as  conditions 
offlce*  precedent  to  the  acceptance  of  office.  Such  stipulations 
are  of  frequent  occurrence,  and  if  kept  within  due  bounds 
are  quite  justifiable.  For  the  king  has  an  undoubted 
right  to  require  that  any  administration  about  to  be 
fonned  shall  be  constructed  upon  certain  definite  prin- 
ciples, which  would  in  his  judgment  best  promote  the 
interests  of  the  nation.  And  on  the  other  hand,  ministers, 
before  agreeing  to  assume  the  responsibility  of  office, 
must  be  free  to  stipulate  for  permission  to  carry  out  such 
a policy  as  they  may  deem  essential  for  the  public  good. 
Security  against  abuse,  in  either  case,  is  afforded  by  the 
necessity  for  mutual  agreement  upon  a line  of  action  that 
will  satisfy  their  own  sense  of  right,  and  will  be  likely  to 
obtain  the  approval  of  Parliament. 

In  1765  the  Grenville  ministry  consented  to  remain  in  office,  after 
fruitless  attempts  on  the  part  of  the  king  to  form  another  adminis- 
tration, npon  condition  that  Lord  Bute,  who  had  made  himself 
notorious,  by  frequent  interferences,  in  secret,  between  the  king  and 
his  ministers,  should  not  bo  suffered  to  take  part  in  his  Majesty’s 
councils  1 in  any  manner  or  shape  whatever.’  To  this  the  king 
agreed,  and  there  is  every  reason  to  believe  that  he  kept  his  word.® 
Similar  conditions  were  made  by  the  Rockingham  administration 
in  1766,  and  were  acquiesced  in  by  the  king.f  On  the  other  hand, 
the  king  himself,  in  1779,  determined  to  admit  none  to  his  councils 
without  exacting  from  them  a pledge  to  preserve  the  integrity  of 
the  empire,  and  to  prosecute  with  vigour  the  war  against  the 

d Hans.  Deb.  vol.  cxxxv.  p.  612.  * May,  Const.  Iliat.  L 27. 

And  see  pp.  716,  764.  ' Ibid,  29. 
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rebellions  American  colonies.  So  long,  indeed,  as  ministers  were 
willing  to  be  personally  responsible  for  such  a policy,  and  could 
carry  Parliament  with  them,  the  right  of  the  king  to  impose  such 
conditions  cannot  be  questioned,  without  reducing  the  sovereign  to 
a mere  automaton.  But  ere  long  George  III.  was  himself  obliged  to 
submit  to  the  urgent  representations  of  the  House  of  Commous  in 
favour  of  peace  with  America.  Lord  North,  his  favourite  minister, 
who  had  for  a considerable  period  persisted  in  the  war  policy,  to 
please  the  king,  and  against  his  own  secret  convictions,  was  forced, 
by  an  adverse  vote  of  the  House,  in  1782,  to  declare  that  he  was 
prepared  to  advise  the  king  to  agree  to  propositions  of  peace.  This 
tardy  concession  came  too  late  to  save  the  ministry  ; they  were  soon 
afterwards  obliged  to  resign  offico  on  account  of  the  hostility  of 
the  House  of  Commons.  On  the  retirement  of  Lord  North,  the 
king  was  reluctantly  compelled  to  call  to  his  counsels  the  Rocking- 
ham administration,  whose  first  stipulation  was,  the  concession  of 
independence  to  America.*  Again,  upon  Mr.  Pitt’s  return  to  power, 
in  1804,  the  king  stipulated  that  he  should  not  again  renew  the 
agitation  of  the  Catholic  question,  the  advocacy  of  which  had  led  to 
his  dismissal  from  office  in  1801.  Mr.  Pitt  consented  to  these  terms, 
but  contrived  to  evade  a more  stringent  condition,  which  the  king 
sought  to  impose  upon  him.h 

The  cabinet  is  composed  of  the  more  eminent  portion 
of  the  administration,  but  it  does  not  ordinarily  include 
more  than  a fourth  part  of  the  same.  Its  numbers, 
however,  are  indefinite  and  variable  ; for  it  is  competent 
to  the  statesman  who  is  charged  with  the  formation  of 
a ministry,  with  the  consent  of  the  sovereign,  to  put 
as  many  persons  as  he  pleases  into  the  cabinet.1  The 
first  cabinet  of  George  I.  consisted  of  eight  members,  of 
whom  not  more  than  five  or  six  were  in  regular  attend- 
ance, the  others  being  either  resident  abroad,  or  not 
invariably  invited  to  attend  the  couucil  meetings.1  The 
first  cabinet  of  George  III.  (in  1700)  consisted  of  fourteen 
members,  of  whom  eight  were  of  ducal  rank,  five  earls, 
and  but  one  a commoner.11  In  1770,  on  the  first  forma- 
tion of  his  ministry,  Lord  North  introduced  seven  persons 


* May,  Const.  Hist  i.  42,  47,  51. 
h Ibid.  p.  85.  And  see  Stanhope, 
Life  of  Pitt,  vol.  iii.  pp.  310-818  ; 
Jesse,  Life  of  George  III.  vol.  iii. 
p.  637. 

1 Yonge,  Life  of  Lord  Liverpool, 


vol.  iii.  pp.  210-212.  Rep.  Com.  on 
Otiici&l  Salaries,  Com.  Papers,  1850, 
vol.  xv.  livid.  1411. 

1 Mahon,  Hist,  of  England,  i.  153. 
1 Jesse,  Life  of  George  III.  vol.  i. 
p.  69. 
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only  into  the  cabinet.  The  Marquis  of  Rockingham’s 
cabinet,  in  1782,  consisted  of  nine  or  ten  persons.  That 
of  Earl  Shelburne,  iu  the  following  year,  of  eleven.1  In 
1783  Mr.  Pitt’s  cabinet  was  limited  to  seven  members,  of 
whom  all,  except  himself,  had  seats  in  the  House  of 
Lords.™  After  the  death  of  Mr.  Pitt  it  became  customary 
for  the  cabinet  to  consist  of  from  ten  to  sixteen  individuals. 
At  the  present  time  (1869)  it  comprises  fifteen  members, 
which  has  been  the  limitation  observed  under  several 
successive  administrations.  This  number  is  ‘ as  large  as  it 
ought  to  be,  and  it  seems  to  be  generally  adopted  as 
such  by  both  parties.  There  are  general  and  other 
reasons  which  make  it  very  undesirable  to  extend  the 
number  of  the  cabinet.’  * In  fact  Sir  Robert  Peel,  in 
1835,  expressed  his  opinion  ‘ that  the  executive  govern- 
ment of  this  country  would  be  infinitely  better  conducted 
by  a cabinet  composed  of  only  nine  members,  than  by  one 
of  thirteen  or  fourteen.’0 

The  task  of  forming  an  administration  is  left  almost 
exclusively  with  the  Prime  Minister,1 * aud  yet  he  can 
scarcely  be  regarded  as  unfettered  in  the  choice  of  his 
colleagues,  inasmuch  as  he  is  obliged  to  select  them  from 
amongst  the  most  prominent  and  able  men  of  his  own 
party  who  are  likely  to  command  the  confidence  of 
Parliament,  and  the  selection  of  individual  ministers  is 
sometimes  the  result  of  a combination  of  parties  rather 
than  the  act  of  a Prime  Minister  himself.11  It  has  been 
well  observed,  by  an  able  political  writer,  that  ‘the 
position  of  most  men  in  Parliament  forbids  their  being 
invited  to  the  cabinet ; the  position  of  a few  men  ensures 
their  being  invited.  Between  the  compulsory  list,  whom 
he  must  take,  and  the  impossible  list,  whom  he  cannot 

1 Bent  hum 's  Works,  toI  . ix  .p.  2 18,  n.  erotic  prejudices  on  tbe  part  of  in- 
" Stanhope’s  Pitt,  i.  71,  105.  iluential  statesmen  hare  often  ope- 

* Earl  Granville,  Hep.  Commons’  rated  to  debar  acknowledged  talent 
Coni,  on  Education,  1805;  Ev.  1883.  from  its  rightful  position  in  the 
° Mirror  of  Pari.  1835,  p.  1707.  Cabinet.  Witness  the  cases  of 
» See  ante,  p.  146.  Edmund  Burke,  and  of  George  Can- 

' Rep.  on  Off.  Salaries,  1850 ; ning.— See  Campbell's  Chancellors, 
Evid.  285,  299.  Moreover,  aristo-  iv.  97,  n. 
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take,  a Prime  Minister’s  independent  choice  in  the  forma- 
tion of  a cabinet  is  not  very  large  ; it  extends  rather  to 
the  division  of  the  cabinet  offices  than  to  the  choice  of 
cabinet  ministers.  Parliament  and  the  nation  have  pretty 
well  settled  who  shall  have  the  first  places ; but  they  have 
not  discriminated  with  the  same  accuracy  which  man 
shall  have  which  place.’' 

The  following  are  officers  of  State,  who,  according  to 
modern  usage,  would,  under  any  circumstance,  form  part 
of  the  cabinet,  namely,  the  First  Lord  of  the  Treasury, 
the  Chancellor  of  the  Exchequer,  the  Principal  Secretaries 
of  State,  now  five  in  number,  the  First  I^ord  of  the 
Admiralty,  and  the  Lord  High  Chancellor.*  But  it  is 
also  customary  to  include  amongst  the  number  the  Lord 
President  of  the  Council  and  the  Lord  Privy  Seal. 
Several  other  ministerial  functionaries  usually  have  seats 
in  the  cabinet ; never  less  than  three,  and  rarely  so  many 
as  seven  or  eight,  in  addition  to  those  above  mentioned. 
The  selection  is  made  either  from  amongst  such  of  the 
principal  officers  of  State,  and  heads  of  departments, 
having  seats  in  Parliament,  whose  rank,  talents,  reputa- 
tion, and  political  weight  would  be  likely  to  render  them 
the  most  useful  auxiliaries  ; or  from  those  whose  services 
to  their  party,  while  in  Opposition,  may  have  given  them 
the  strongest  claims  to  this  distinction  : in  other  words, 
the  matter  is  commonly  decided  according  to  what  may 
be  considered  the  claims  of  the  individual,  rather  than 
the  special  importance  of  the  office  he  may  hold.  In  the 
choice  of  persons  to  fill  this  honourable  and  responsible 
position  it  has  been  aptly  remarked  that  it  is  of  the 
highest  consequence  that  they  should  be  men  looking  to 
the  public  good  rather  than  to  private  advantage  ; suffi- 
ciently independent  in  their  judgment  to  originate  or 
adopt  a progressive  system  of  policy;  and  sufficiently 
independent  in  their  personal  character  to  resist  the 


• Bagehot  on  the  Cabinet,  Fort-  • Rep.  on  Off.  Sal.  1850,  Evid. 
nightly  Review,  No.  i.  p.  10.  325.  (Opinion  of  Sir  Robert  Reel.) 
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A seat  in 
the  cabinet 
without 
office. 


exactions  of  the  sovereign,  or  the  impulses  of  the  people, 
when  these  are  at  variance  with  the  permanent  interests 
of  the  State.1 

It  occasionally  happens  that  statesmen,  possessed  of 
high  character  and  experience,  are  admitted  to  a seat  in 
the  cabinet  without  being  required  to  undertake  the 
labour  and  responsibility  of  any  departmental  office. 
This  practice  dates  back  to  the  reign  of  Charles  I.,  when 
we  find  Hyde,  afterwards  Lord  Clarendon,  a member  of 
the  king’s  ‘ inner  cabinet,’  without  office.0  In  1757,  we 
read  that  ex-Chancellor  Hardwicke,”  and,  in  1770,  that 
General  Conway"  were  respectively  members  of  the 
cabinet,  without  office.  Of  late  years  the  practice  has 
been  of  frequent  occurrence  ; but,  owing  to  the  difficulty 
of  ascertaining  with  certainty  of  whom  the  cabinets  pre- 
vious to  the  present  century  consisted,  it  is  not  easy  to  cite 
examples ; except  as  they  may  have  been  casually  noticed 
in  the  pages  of  history.  We  find  it  alluded  to,  however, 
as  a recognised  usage,  in  a debate  in  the  House  of  Lords, 
in  1806.*  In  1807,  Earl  Fitzwilliam  is  included  in  the 
list  of  Lord  Grenville’s  administration,  as  having  a seat  in 
the  cabinet  without  office.  In  1812,  the  name  of  the 
Marquis  Camden  is  inserted  in  the  list  of  cabinet  minis- 
ters, as  given  in  the  ‘ Annual  Register,’  but  without  office  ; 
and,  in  1820,  we  notice  a similar  entry  in  reference  to 
the  Earl  of  Mulgrave.  Subsequently,  we  find  that  the 
Duke  of  Wellington  was  a member  of  the  cabinet  with- 
out office,  on  different  occasions,  for  several  years  previous 
to  his  death.  So  also  were  the  Marquis  of  Lansdowne 
and  Lord  John  Russell,  together  in  1854,  and  the  latter 
alone  in  1855  and  1856.  Lords  Sidmouth  and  Ilarrowby, 
moreover,  continued  in  the  cabinet  for  some  time  after 
their  resignation  of  office  ; the  former  remaining  for  two 
years,  after  resigning  the  Horae  Secretaryship  in  1822, 

* Sir  G.  C.  Lewis,  in  Edinb.  Hey.  w Donne,  Corresp.  Geo.  III.  vol.  i. 

▼ol.  cviii.  p.  285.  p.  12,  n. 

“ Campbell’s  Chancellors,  iii.  132.  * ParL  Deb.  vi.  327. 

* Ibid.  y.  143. 
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and  until  he  retired  from  public  life  ; and  the  latter  for 
a short  period  after  his  resignation  of  office  in  1827/ 

No  constitutional  rule  is  violated  by  this  practice. 
The  sovereign,  in  the  exercise  of  his  undoubted  pre- 
rogative, xnay  summon  whom  he  will  to  the  Privy 
Council ; and  any  member  of  this  body  is  eligible  to 
a seat  in  the  cabinet.  But  while  the  principal  executive 
officers  of  State  are  necessarily  included  in  the  Cabinet 
Council,  it  would  be  an  undue  limitation  of  the  choice 
of  the  crown  to  declare  that  none  but  such  as  were  able 
and  willing  to  take  charge  of  an  executive  department 
should  be  permitted  to  sit  therein ; thereby  depriving 
the  sovereign  of  the  assistance  of  men  who  could  give 
him  the  best  advice,  and  render  valuable  assistance  in 
Parliament  upon  questions  of  public  policy.  The  choice 
of  the  sovereign  in  this  particular  should  only  be  re- 
stricted in  respect  of  persons  who  hold  offices  that 
are  constitutionally  incompatible  with  the  position  of 
a responsible  adviser  of  the  crown,  or  who  have  not 
and  cannot  obtain  a seat  in  Parliament.” 

It  is  true  that  the  appointment  of  a member  of  the 
House  of  Commons  to  a seat  in  the  cabinet,  without 
office,  is  open  to  greater  objection  than  in  the  case  of  a 
peer.  For  the  spirit  of  the  statute  of  Anne  would  seem 
to  require  that  all  members  accepting  ministerial  func- 
tions should  offer  themselves  to  their  constituents  for 
re-election.1  But  the  letter  of  the  law  is  undoubtedly 
applicable  to  such  members  only  as  have  accepted 
salaried  offices,*  and  the  instances  above  quoted,  of 
General  Conway  and  of  Lord  John  Russell,  are  suflri 
cient  to  prove  that  there  has  been  no  disposition  on  the 


» Haydn's  Book  of  Dignities,  pp. 
88,  90. " Pellew’s  Life  of  Sidmouth, 
iii.  390. 

tt  It  has  been  doubted  whether  a 
seat  in  the  Cabinet  without  office 
should  he  given  to  one  who  has 
never  held  office;  see  Yonge,  Life 


of  Lord  Liverpool,  ii.  877,  iii.  204- 
206. 

* See  Mr.  Walpole,  in  ITans.  Deb. 
vol.  cxxx.  p.  388.  And  see  pott,  p. 
306. 

* See  pott,  p.  200. 
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part  of  the  House  of  Commons  to  enforce  a strained  in- 
terpretation of  the  law  in  this  respect. 

Moreover,  the  occasional  appointment  of  a member  of 
either  House  of  Parliament  to  a seat  in  the  cabinet, 
without  office,  is  no  infringement  upon  the  principle  of 
ministerial  responsibility.  Ministers  of  the  crown  are 
responsible  by  reason  of  their  being  privy  councillors, 
not  as  members  of  ‘ the  cabinet,’  which,  as  a separate 
institution,  is,  as  we  have  seen,  unknown  to  the  law.  In 
ordinary  cases,  it  is  true,  the  resignation  of  a seat  in  the 
cabinet  is  necessarily  accompanied  by  the  relinquishment 
of  a high  lucrative  office  ; but  it  is  unquestionable  that 
the  possession  of  a seat  at  the  Council  Board,  even  with- 
out office,  and,  therefore,  destitute  of  pecuniary  advan- 
tages, furnishes  more  substantial  means  of  influence  than 
is  conferred  by  any  office  in  the  State,  however  lucrative, 
to  which  a similar  mark  of  the  confidence  of  the  crown 
and  of  Parliament  is  not  attached  ; and  that,  therefore,  the 
obligation  to  relinquish  this  exalted  position  upon  the 
withdrawal  of  the  confidence  of  Parliament  from  an 
existing  ministry  is  as  severely  felt  in  the  one  case  as  in 
the  other.1*  In  former  times,  when  the  members  com- 
posing the  cabinets,  for  the  time  being,  were  generally 
unknown,  except  by  means  of  the  offices  they  held,  it  is 
possible  that  such  a practice  might  have  given  rise  to 
abuse ; but  now-a-days  there  is  a sufficient  safeguard  in 
the  public  notoriety  which  attaches  to  the  person  of  every 
cabinet  minister,  and  in  the  fact  that  he  receives  his 
appointment,  not  merely  that  he  may  preside  over  a 
particular  executive  department,  but  chiefly  in  order  that 
he  may  be  a mouthpiece  and  champion  of  the  government 
in  one  or  other  of  the  Houses  of  Parliament.  And  should 
circumstances  render  it  advisable  to  have  recourse  to  such 
a proceeding,  it  is  as  strictly  constitutional  for  Parliament 
to  address  the  crown  for  the  removal  of  a particular 
person  from  the  list  of  the  Privy  Council,  whether  he  be 

b See  Pari.  Deb.  vi.  pp.  288,  809. 
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an  office  holder  or  not,  as  it  is  to  ask  for  the  dismissal  of 
a ministry  on  the  ground  that  it  has  forfeited  the  con- 
fidence of  Parliament.0 

In  addition  to  the  officers  of  State  above  enumerated, 
of  whom  the  Cabinet  Council  is  now  composed,  there  are 
two  or  three  other  functionaries  who  formerly  used  to  be 
occasionally  included  in  the  cabinet,  but  who  have  ceased 
of  late  years  to  be  considered  as  eligible  for  that  position. 
Of  these,  the  most  important  example  is  that  of  the  Lord 
Chief  Justice  of  the  Court  of  King's  Bench , whose  case  is 
deserving  of  particular  notice. 

Prior  to  the  year  1806,  there  had  been  one  or  two  instances  of 
persons  holding  this  office  being  made  members  of  the  cabinet. 
Lord  Hardwicke,  in  1737,  while  Lord  Chief  Justice,  was,  for  a brief 
period,  and  under  peculiar  circumstances,  a cabinet  minister.  While 
presiding  at  the  Court  of  King’s  Bench  he  was  appointed  Lord 
Chancellor,  with  a scat  in  the  cabinet,  but  did  not  resign  his  chief 
justiceship  until  uearly  four  months  afterwards.*1  Afterwards,  Lord 
Mansfield  sat  in  the  cabinet  for  several  years,  while  ho  was  Lord 
Chief  Justice.  But  neither  of  these  instances  excited  public  atten- 
tion at  the  time.  In  1806,  however,  the  prime  minister,  Lord  Gren- 
ville, being  desirous  of  strengthening  his  administration  by  the 
assistance  of  Lord  Ellenborongh,  then  Chief  Justice  of  the  King’s 
Bench,  recommended  him  to  tho  king  for  the  office  of  Lord  Presi- 
dent of  the  Council,  which  carried  with  it  a seat  in  the  cabinet. 
The  appointment  took  place,  but  soon  afterwards  a resolution  was 
proposed  in  the  House  of  Lords,  on  March  3,  that  it  was  highly  in- 
expedient, and  tended  to  weaken  the  administration  of  justice,  to 
summon  to  any  committee  or  assembly  of  the  Privy  Council  any  of 
the  judges  of  his  Majesty’s  courts  of  common  law.  On  the  same  day 
throe  resolutions  wero  proposed  in  the  House  of  Commons,  which 
were  to  the  same  general  effect,  but  more  carefully  framed.  They 
set  forth  that  it  was  ‘ highly  expedient  that  the  functions  of  a 
minister  of  State,  and  of  a confidential  adviser  of  the  executive 
measures  of  the  government,  should  be  kept  distinct  and  separate 


' See  the  case  of  Lord  Melville,  in 
1806,  Pari.  I)eb.  vol.  iv.  pp.  315,  844- 
356  ; Stanhope,  Life  of  Pitt,  vol.  iv. 
pp.  283,  204. 

“ Harris’  Life  of  Hardwicke,  i.  858. 
In  like  manner  Ivord  Eldon,  when 
appointed  Chancellor,  in  1801,  de- 
clined to  relinquish  his  office  of  Chief 


Justice  of  the  Common  Pleas  for 
several  weeks,  lest  the  state  of  the 
king’s  health  should  lead  to  a change 
of  ministry,  and  so,  to  use  his  own 
expression,  he  might  ‘fall  between 
twostools.’ — Campbell’s  Chancellors, 
vi.  307.  And  see  «6.  vii.  137. 


Who  ought 
not  to  be 
in  the 
cabinet. 


Judicial 

officers. 


Case  of 
Lord 
Kllen- 
borongh. 
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from  that  of  a judge  at  common  law  ; ’ and  that  the  summoning  of 
the  Lord  Chief  Justico  to  this  position  was  ‘ peculiarly  inexpedient 
and  unadvisable,  tending  to  expose  to  suspicion,  and  bring  into  dis- 
repute the  independence  and  impartiality  of  the  judicial  character, 
and  to  render  less  satisfactory,  if  not  less  pure,  the  administration 
of  public  justice.’  The  resolution  in  the  Lords  was  ably  advocated 
by  Lords  Eldon  and  Hawkesbury,  and  those  in  the  Commons  by  Mr. 
Canning,  Lord  Castlereagh,  and  others ; nevertheless  the  ministry 
was  sustained  in  both  Houses,  and  the  resolutions  were  rejected  in 
the  Lords  without  a division,  and  in  the  Commons  by  a large 
majority. 

The  principal  arguments  urged  in  support  of  the  resolutions 
were  to  the  effect  that  while  it  was  admitted  that  the  king  had  an 
abstract  right  to  summon  whom  he  would  to  the  Privy  Council,  and 
by  consequence,  to  a seat  in  the  cabinet,  yet  that  it  was  highly  inex- 
pedient, and  opposed  to  the  principles  of  good  government,  for  a 
seat  in  the  cabinet  to  bo  held  by  anyone  in  conjunction  with  a per- 
manent non-political  office.  Otherwise  it  might  happen  that  an 
individual  in  his  capacity  of  minister  of  the  crown  might'  incur 
odium  and  the  censure  of  Parliament  for  political  conduct,  so  as  to 
occasion  his  dismissal  from  the  councils  of  his  sovereign,  and  yet 
still  remain  a public  servant,  although  necessarily  weakened  in  his 
efficiency  by  the  stigma  that  had  fallen  upon  him  for  political  faults. 
Such  a position  is  always  to  be  deprecated,  but  more  especially  in 
the  case  of  a judge,  whose  tenure  of  office  is  during  good  behaviour, 
and  who  is  not  removable  except  upon  the  joint  Address  of  the  two 
Houses  of  Parliament. 

The  case  of  Lord  Mansfield  was  the  one  chiefly  relied  upon  by 
the  defenders  of  Lord  Ellenborough’s  appointment,  that  of  Lord 
Hardwicke  having  been  too  exceptional  to  be  taken  as  a precedent, 
and  no  instances  prior  to  the  Revolution  being  now  in  point,  because 
of  the  great  principle  of  the  independence  of  the  judges  which  was 
then  asserted,®  and  was  subsequently  confirmed  by  the  Act  of 
1 George  III.  Lord  Mansfield’s  occupancy  of  a seat  at  the  Council 
Board,  whilst  holding  a jndicial  office,  was,  however,  unknown  at 
the  time  to  either  House  of  Parliament,  and  was  not  made  public 
until  several  years  after  he  resigned  the  same.  It  was  also  alleged 
that  Lord  Mansfield,  after  holding  a seat  in  the  cabinet  from  1757 
to  1765,  became  convinced  of  the  impropriety  thereof,  and  withdrew 
from  it  in  1765,  expressing  regret  for  his  having  been  induced  to 
continue  so  long  in  an  indefensible  position  ; r and  that  nevertheless 
he  did  not  escape  from  public  reproach,  and  the  loss  of  popularity 

* See  Ilnllam,  Const  Hist  vol.  iii.  Justices,  vol.  ii.  pp.  450,  4G0,  400, 
p.  202.  497. 

' See  Campbell’s  Lives  of  the  Chief 
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which  overtook  him  so  soon  as  the  fact  became  known,  that  he  had 
been  a cabinet  minister  whilst  holding  a permanent  judicial  office. 
Furthermore,  tho  dictum  of  Blackstone  was  cited,  in  condemnation 
of  this  appointment,  wherein  he  said  that  ‘ nothing  is  more  to  be 
avoided,  in  a free  constitution,  than  uniting  the  provinces  of  a judge 
and  a minister  of  State.’  * 

And  here  it  may  be  observed,  that  the  position  of  the  Lord  Chan- 
cellor, as  a member  of  the  cabinet,  appears,  at  first  sight,  open  to 
similar  objections,  inasmuch  as  he  also  combines  the  functions  of  a 
judge  with  those  of  a minister.  But  his  situation  differs  materially 
from  that  of  the  common  law  judges.  He  ouly  decides  questions  of 
property,  and,  with  the  exception  of  trials  before  the  House  of  Peers 
has  no  jurisdiction  in  matters  of  criminal  law.  Moreover,  apart 
from  his  duties  as  principal  legal  adviser  of  the  crown,  he  is  neces- 
sarily concerned  in  advising  npon  weighty  affairs  of  State  ; and,  as 
a natural  consequence,  is  properly  removable  from  office  with  every 
change  of  administration. 

To  revert  to  tho  case  of  Lord  Ellenborongh.  No  doubt  there 
have  been  numerous  instances,  both  before  and  since  the  Revolution, 
wherein  common  law  judges,  in  their  capacity  of  privy  councillors, 
have  been  summoned  to  attend  meetings  of  the  Privy  Council,  or 
of  committees  thereof,  which  have  been  specially  convened  to  take 
evidence  in  certain  State  enquiries  concerning  treasonable  conspi- 
racies, public  riots,  or  the  like.  But  such  services  are  totally  dis- 
tinct from  deliberations  in  the  cabinet  upon  points  of  public  policy, 
which  are  determined  upon  political  considerations.  Recognising 
this  obvious  distinction,  it  will  be  seen  that  the  resolution  proposed 
to  the  House  of  Lords,  in  reference  to  Lord  Ellenborough’s  appoint- 
ment, was  technically  incorrect,  inasmuch  as  tho  judicial  investiga- 
tions in  question  are  formally  entrusted  to  a committee  of  the  Privy 
Council,  which  includes  not  only  the  judges,  but  cabinet  ministers 
and  others,  who  are  likely  to  be  of  service  in  prosecuting  the 
inquiry. 

On  the  other  hand,  the  resolutions  against  this  appointment, 
which  were  submitted  to  the  House  of  Commons,  though  they  failed 
to  receive  the  sanction  of  the  House  at  the  time,  owing  to  its  being 
made  a ministerial  question,  were  undeniably  correct  in  principle. 
Such  an  appointment  would  now  bo  regarded  as  open  to  grave  con- 
stitutional objections ; h not  because  it  would  be  an  instance  of  a 
Beat  in  the  cabinet  disconnected  from  an  administrative  office — for 
this  we  have  seen  is  not  essential — but  because,  being  an  independent 


• Black.  Com.  b.  i.  c.  VII.  p.  289. 
And  see  Brougham,  Brit.  Const,  pp. 
318,  359. 

h See  May,  Const  Hist  vol.  i.  p. 
88;  Bowyer,  Const.  Law,  p.  178; 


Campbell's  Chief  Justices,  vol.  iii. 
pp.  184-192.  And,  as  to  Mr.  Fox’s 
uoubts  on  the  subject,  see  Brougham's 
Statesmen,  3rd  series,  p.  219. 


Tho  Lord 
Chancellor, 


Lord 
Ellen- 
bo  rough. 
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judicial  office,  it  is  incompatible,  on  true  constitutional  principles, 
with  the  position  of  a responsible  adviser  of  the  crown.  For  how- 
ever pnro  might  be  the  conduct  of  one  in  such  a situation,  he 
would  be  sure  to  bring  suspicion  upon  the  administration  of  justice 
before  him  in  all  political  cases.  Moreover,  as  has  been  pertinently 
suggested  by  Lord  Campbell,  * the  mischief  is  not  confined  to  the 
period  when  he  actually  continues  a cabinet  minister  ; for  when  his 
party  is  driven  from  power,  although  all  his  colleagues  are  de- 
prived of  their  offices,  he  still  presides  in  the  Court  of  King’s  Bench, 
and  there  is  much  danger  that  in  government  prosecutions  he  will 
be  charged  with  being  actuated  by  spite  to  his  political  opponents.’ 1 
Fortified  by  the  decision  of  Parliament  in  his  favour,  Lord  Ellen- 
borough  retained  for  a while  his  place  at  the  Council  Board ; but 
before  the  end  of  the  year  a change  of  ministry  occurred,  which 
compelled  him  to  relinquish  it.  The  mature  and  unbiassed  opinion 
of  Parliament  upon  the  question  may  be  gathered  from  a debate  in 
the  House  of  Lords  on  July  7,  1837,  upon  the  Lords’  Justices  Bill, 
wherein  the  union  of  political  functions  with  those  of  permanent 
judicial  offices  was  unanimously  reprobated  by  the  highest  legal 
and  constitutional  authorities.  The  son  of  the  late  Lord  Ellen- 
borougli  informed  the  House,  upon  this  occasion,  that  he  had  heard 
his  father  say  that,  while  he  thought  those  who  defended  his  ap- 
pointment to  a seat  in  the  cabinet  had  ‘ very  much  the  best  of  the 
argument,’  nevertheless,  if  the  tiling  were  to  be  done  again,  he 
should  not  act  as  he  had  done.l 


The  Archbishop  of  Canterbury  appears  iu  the  list  of 
cabinet  ministers  during  the  administration  of  Sir  Robert 
Walpole,  though  not  as  a member  of  the  * interior  council.’ k 
Contemporary  memoirs  represent  him,  at  this  period,  as 
Liking  an  active  part  in  politics,  and  conferring  with 
his  colleagues  on  affairs  of  State.1  But  we  may  safely 
conclude  that  no  similar  appointment  would  now  take 
place,  not  only  because  of  the  altered  relations  between 
the  Established  Church  and  the  State,  arising  out  of  the 
Roman  Catholic  Emancipation  Act,  and  the  repeal  of  the 
civil  disabilities  of  dissenters,  but  on  account  of  the 
altered  state  of  public  opinion  in  reference  to  the  active 
participation  of  clergymen  in  political  affairs."1  Both  the 


Campbell’s  Chief  Justices,  vol. 
iii.  p.  188. 

J Mirror  of  Pari.  1837,  p.  2100. 

* Haydn’s  Book  of  Dignities,  p.  02. 
1 Harris's  Life  of  Hardwicke,  vol. 


i.  p.  383 ; vol.  iii.  p.  463. 

m See  an  article  in  the  I.aw  Maga- 
zine for  May,  1802,  on  Holy 
ttrders,  as  disqualifying  for  the  House 
of  Commons  or  the  Bar. 
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Archbishops  of  Canterbury  and  York,  however,  claim  a 
prescriptive  right  to  be  summoned  to  the  Privy  Council ; 
and  a similar  honour  is  usually  conferred  upon  the  Bishop 
of  London.  The  claim  of  the  Archbishop  of  Canterbury 
to  a seat  in  the  Privy  Council  dates  back  to  ancient  times, 
when  this  dignitary  occupied  a very  prominent  and  in- 
fluential position  in  the  government  of  the  country." 

The  Master  of  the  Mint  is  another  functionary  who 
used  to  form  part  of  the  administration,  with  occasionally 
a seat  in  the  cabinet,  but  who  is  now  excluded  there- 
from. This  office  is  one  of  much  responsibility,  and  from 
an  early  period  in  the  reign  of  George  III.  was  accounted 
of  high  political  consideration,  and  always  filled  by  a 
prominent  member  of  the  existing  ministry.  This  led  to 
its  being  regarded  very  much  in  the  light  of  a sinecure  ; 
and  it  became  usual,  at  length,  that  it  should  be  held  in 
conjunction  with  some  other  public  department.  Pur- 
suant, however,  to  the  recommendation  of  a Royal  Com- 
mission, in  1849,  on  the  constitution  and  management  of 
the  Mint — which  was  confirmed  by  the  Commons’  Com- 
mittee on  Official  salaries  in  1850 — the  Mastership  of  the 
Mint'  has  ceased  to  be  a political  office,  and  is  now  made 
permanent,  the  incumbent  being  the  working  head  of  a 
numerous  establishment,  under  the  superintendence  of  the 
Treasury."  A similar  arrangement  in  regard  to  the  office 
of  First  Commissioner  of  Public  Works  was  advised  by  a 
committee  of  the  House  of  Commons,  in  18G0,  who  were 
of  opinion  that  great  public  advantages  would  result  from 
this  department  being  made  permanent  and  non-political, 11 

" Id  the  10th  Rich.  II.  the  Arch-  iii.  And  See  Brodrick'g  Judgments 
bishop  of  Canterbury  delivered  to  of  the  Privy  Council,  introd.  lxiv. ; 
Parliament  a solemn  protest,  claim-  Murray’s  Handbook  of  Church  and 
ing  for  himself  and  his  successors  the  State,  p.  105. 

right  of  being  present  at  all  the  • lien.  Com.  on  Off.  Salaries,  Corn- 
king's  councils,  whether  general,  or  mons’  Papers,  1850  (vol.  xv.),  p.  vi. 
special,  or  secret  (Hot.  Pari.  vol.  iii.  Evid.  140,  142,  1103.  Parkinson's 
p.  223).  The  Archbishop  of  York  Under  Government,  p.  115.  Haydn’s 
also  asserts  bis  prescriptive  right  to  Book  of  Dignities,  p.  200. 
be  one  of  the  king’s  councillors;  p Rep.  on  Mice.  Exp.  Commons’ 
Nicolas,  Pro.  Privy  (,’oun.  vol.  i.  p.  Papers,  1860,  vol.  ix.  p.  470. 

VOL.  II.  M 
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Chief. 


Ministers 
not  of  the 
Cabinet. 


but  the  government  have  expressed  a decided  objection 
to  the  proposed  alteration  upon  constitutional  grounds.11 

The  office  of  Commander-in-Chief  is  one  which,  when 
held  by  the  Duke  of  Wellington,  was  associated  with  a 
seat  in  the  cabinet  so  long  as  his  political  friends  were  in 
power.  Afterwards,  when  a Whig  ministry  came  in,  the 
Duke  was  retained  in  office,  but  the  post  was  made  non- 
political ; and  has  continued  to  be  so  regarded  ever 
since.' 

Having  completed  the  enumeration  of  the  officers  of 
State  of  whom  the  Cabinet  Council  is  properly  composed, 
and  of  those  who,  for  various  reasons,  have  ceased  to  be 
considered  eligible  for  this  high  position,  we  proceed  to 
designate  the  offices  that  constitute  the  Administration, 
apart  from,  and  beside  those  included  in  the  Cabinet. 
The  following  list  includes  all  the  offices  which,  in  addi- 
tion to  those  held  by  cabinet  ministers,  are  necessarily 
vacated  on  a change  of  ministry.*  Certain  of  the  most 
eminent  of  these  functionaries  are  invariably  admitted 
into  every  cabinet,  but  no  particular  rule  or  custom  is 
observed  in  their  selection ; personal  considerations,  as 
has  been  already  remarked,  influencing  the  choice  of 
the  premier  in  this  respect  more  than  considerations 
connected  with  the  relative  importance  of  the  offices 
themselves : — 

Five  junior  Lords  of  the  Admiralty. 

Three  junior  Lords  of  the  Treasury. 

Chief  Commissioner  of  Works  and  Public  Buildings. 

Chancellor  of  the  Duchy  of  Lancaster. 

President  of  the  Board  of  Trade. 

Postmaster-General. 

Paymaster-General. 

President  of  the  Poor  Law  Board. 

' Hans.  Deb.  vol.  clxvi.  p.  1010.  • See  Murray’s  Handbook,  p.  102, 

And  see  post,  p.  482.  and  Dodd's  Manual  of  Dignities,  p. 

1 Soe  further  on  this  point,  punt,  .100 ; revised  and  corrected  from  the 
p.  604.  latest  official  lists. 
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President  of  the  Board  of  Health,  and  Vice-President 
of  the  Committee  of  Council  for  Education. 

Two  joint  Secretaries  of  the  Treasury. 

First  Secretary  of  the  Admiralty. 

Parliamentary  Secretary  to  the  Poor  Law  Commission. 

Parliamentary  Under-Secretaries  for  the  Home  Depart- 
ment, for  Foreign  Affairs,  for  the  Colonies,  for  War,  and 
for  India. 

Judge  Advocate  General. 

Attorney-General  and  Solicitor-General. 

For  Scotland : the  Lord  Advocate,  and  the  Solicitor- 
General. 

For  Ireland  : the  Lord  Lieutenant  (who  is  invariably  a 
peer),  the  Chief  Secretary,  the  Lord  Chancellor,1  the 
Attorney-General,  and  the  Solicitor-General. 

Also  the  following  officers  of  the  Koyal  Household  : 
the  Lord  Steward,  the  Lord  Chamberlain,  the  Master  of 
the  Horse,  the  Treasurer,  Comptroller  and  Vice-Chamber- 
lain, the  Captain  of  the  Corps  of  Gentlemen-at-Arms,  the 
Captain  of  Yeomen  of  the  Guard,  the  Master  of  the  Buck- 
hounds,  the  Chief  Equerry  or  Groom  in  Waiting,  and 
Clerk  Marshall,  the  Mistress  of  the  Robes,  and  the  Lords 
in  Waiting. 

Some  changes  are  occasionally  made  amongst  the  am- 
bassadors to  the  principal  foreign  courts,  and  also  among 
the  colonial  governorships,  upon  a change  of  ministry ; 
but  no  invariable  rule  prevails  in  this  respect.  It  is,  of 
course,  competent  to  any  administration,  upon  assuming 
the  government  of  the  country,  to  require  the  removal  of 
these,  or  of  any  other  public  functionaries,  whom  it  may 
be  desirable,  for  political  reasons,  to  displace ; but  a wise 
discretion  is  exercised  on  this  point,  with  a view  to  en- 
croach as  little  as  possible  upon  the  permanent  element 
of  the  public  service,  for  reasons  that  will  be  hereafter 

' The  l>ord  Chancellor  of  Ireland  the  only  office  in  the  list  which,  if 
is  expressly  disqualified  from  sitting  held  by  a commoner,  is  incompatible 
in  the  House  of  Commons  bv  the  with  a seat  in  that  chamber. 

Act  1 & 2 Geo.  IV.  c.  44.  This  is 

m 2 
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explained.  And  it  is  held  that  the  continuance  in  office 
of  any  such  functionary,  under  successive  administrations, 
involves  no  compromise  of  his  private  political  opinions.” 
The  office  of  private  secretary  to  a member  of  the 
government,  being  purely  a personal  appointment,  is 
necessarily  relinquished  on  the  minister  resigning  office/ 
The  members  of  the  administration,  while  they  may 
vaiy  in  number,  according  as  it  is  deemed  expedient  to 
combine  two  offices  in  the  hands  of  one  person — or  to 
provide  that  a particular  office  shall  be  made  permanent 
and  non-political,  or  the  reverse — rarely  exceed  fifty,  or, 
at  the  most,  sixty  individuals.  These  gentlemen  hold 
their  appointments  during  pleasure,  a tenure  which  was 
anciently  universal,  and  still  prevails  in  theory  with  regard 
to  nearly  every  office  held  under  the  crown ; the  excep- 
tion being  in  the  case  of  the  Judges,  the  Comptroller  and 
Auditor-General,  and  similar  public  functionaries,  who  are 
made,  by  Act  of  Parliament,  independent  of  the  crown, 
and  who  are  appointed  during  good  behaviour.* 

All  the  members  composing  an  administration  are  un- 
derstood to  concur  in  general  principle's  of  public  policy 
and  legislation ; and,  if  they  possess  seats  in  Parliament, 
are  expected  to  co-operate  together  in  all  matters  not 
specifically  agreed  upon  as  open  questions.  They  all 
resign  when  the  cabinet  retires,  or  is  dismissed,  and  their 
offices  are  placed  at  the  disposal  of  the  statesman  who  is 


“ Dodd's  Manual  of  Dignities,  p. 
309.  And  see  post,  p.  COG. 

- Private  secretaries  of  cabinet 
ministers  receive  no  salary,  if  they 
have  a seat  in  the  House  of  Com- 
mons, otherwise  they  are  allowed 
800/.  a year,  in  addition  to  the  salary 
they  may  derive  from  the  department 
to  which  they  belong.  (Report  on 
Off.  Salaries,  Com.  Papers,  I860,  yol. 
xt.  ; Evid.  27-29.)  Priyate  secre- 
taries to  heads  of  departments,  not 
in  the  cabinet,  are  nllowed  150/.  a 
year.  (Rep.  on  Public  Offices,  Com. 
Papers,  1854,  yol.  xxyii.  p.  355.) 


Private  secretaryships  in  the  civil 
service  are  generally  considered  as 
corresponding  to  a post  on  the  staff 
of  the  army,  and  do  not  interfere 
with  the  position  which  their  occu- 

nts  may  hold  in  any  permanent 
_ artment.  Almost  all  these  func- 
tionaries hold  their  appointments  in 
connection  with  a clerkship,  either  in 
the  office  of  their  chief,  or  in  some 
other  branch  of  the  public  service. 
— Rep.  of  Committee  on  Diplomatic 
Service,  Commons'  Papers,  1801,  yol. 
yi. ; Evid.  2125. 
w See  ants,  yol.  i.  p.  389. 
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nominated  by  the  sovereign  as  the  head  of  the  new 
ministry. 

Among  the  offices  enumerated  in  the  foregoing  list, 
some  will  be  found  that  partake  of  the  nature  of  sinecures ; 
or  that,  at  any  rate,  have  very  light  duties  properly 
belonging  to  them  : such  as  the  Lord  Privy  Seal,  the  Pay- 
master-General, and  the  Chancellor  of  the  Duchy  of  Lan- 
caster. To  these  might  be  added,  the  Lord  President  of 
the  Council  and  the  junior  Lords  of  the  Treasury,  except- 
ing that  the  duties  formerly  assigned  to  the  Lords  of  the 
Treasury  would,  if  still  performed,  render  their  offices  of 
considerable  departmental  importance.*  This  state  of 
things,  if  objectionable  in  theory,  is,  in  practice,  of  mate- 
rial advantage  to  the  working  of  parliamentary  govern- 
ment, and  serves  to  remedy  what  would  otherwise  be  a 
serious  defect  in  that  system/  As  a general  rule,  cabinet 
ministers,  however  competent,  from  previous  knowledge 
and  experience,  to  give  judicious  advice  on  the  subjects 
which  ordinarily  engage  the  attention  of  a government, 
have  no  time  to  spare  for  the  deliberate  investigation  of 
new  topics  which  unexpectedly  present  themselves  for 
consideration.  And  when  it  is  necessary  to  institute 
minute  enquiries  into  matters  of  detail,  in  order  to  arrive 
at  a proper  determination  of  such  questions,  recourse 
must  be  had  to  the  services  of  others  whose  time  is  not 
wholly  absorbed  with  their  own  official  business.  Mem- 
bers of  either  House  of  Parliament,  who  are  out  of  office, 
and  are  disposed  to  turn  their  attention  to  the  questions 
of  the  day,  have  ample  leisure  for  such  investigations ; but 
it  is  otherwise  with  cabinet  ministers,  who  are  usually 
so  engrossed  with  the  duties  of  their  respective  depart- 
ments, that  they  can  seldom  undertake  new  enquiries ; or 
even  examine  into  the  actual  results,  to  the  country  at 
large,  of  measures  which  have  been  adopted  by  Parlia- 

* See  pod,  p.  438.  livid.  136,  142,  170,  186,  193,  1226, 

1 See  Report  on  Official  Salaries,  1259. 

Commons’  Papers,  1850,  vol.  xv.j 
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ment,  perhaps,  upon  their  own  recommendation.  This 
defect,  which  has  become  sufficiently  apparent  to  occasion 
grave  disquietude  among  the  well-wishers  of  our  present 
constitutional  system,1  would  be  altogether  insurmount- 
able if  every  man  in  the  cabinet  had  his  time  as  fully 
occupied  as  is  the  case  with  the  principal  ministers  of 
the  crown.*  But,  by  including  among  the  offices  to  be 
held  by  respousible  ministers,  some,  the  duties  of  which 
are  so  light  as  not  to  require  the  continued  personal 
attendance  of  the  incumbents  of  the  same  at  their  depart- 
ments, the  defect  is  considerably  lessened,  if  not  altogether 
removed.  The  persons  chosen  to  fill  offices  of  this  descrip- 
tion have  generally  been  selected  for  their  capacity  to  aid 
the  government,  by  the  assistance  they  can  afford  to  the 
heavily  worked  ministers,  and  for  the  aptitude  for  public 
business  they  have  displayed  as  independent  members  of 
Parliament.*  In  this  way  an  opportunity  is  afforded  of 
introducing  into  the  government  men  of  marked  ability 
or  influence  — or  who  may  represent  large  classes  and 
great  interests  in  the  country — -or  different  shades  of 
political  opinion  among  members  of  the  same  party — 
and  yet  who  may  be  unwilling  or  unable  to  undertake 
the  duties  of  a laborious  department.'  By  connecting 
such  men  with  a government,  through  the  tie  of  a lucra- 
tive office,  you  are  able  to  govern  more  effectively,  and 
with  the  full  strength  of  party  combination,  which  is  abso- 


■ See  observations  on  the  subject, 
with  suggestions  for  remedying'  this 
great  and  increasing  evil,  which 
renders  ulticial  service,  especially  in 
the  higher  departments,  more  onerous 
every  year,  and  demands  from  minis- 
ters of  the  crown  ‘ severe,  unre- 
mitting, and  exhausting  labour,  such 
as  the  physical  powers  of  few  men 
can  long  sustain,  in  tho  Edinburgh 
He  view,  vol.  xcv.  p.  2.10.  ‘ Any- 
body acquainted  with  official  life 
knows  how  attention  to  a large 
amount  of  details,  and  interruptions 
by  persons  whose  business  is  not 


particularly  important,  exhausts  the 
energies  of  the  head  of  an  office,  and 
lessens  the  attention  he  could  other- 
wise pay  to  important  matters.’ 
Secretary  of  State,  Sir  S.  Northcote ; 
Ilans.  Ueb.  vol.  clxxxix.  p.  817. 

* Report  on  Official  Salaries,  1850 ; 
Evid.  1225,  1408. 

* Ibid.  1261,  1262. 

« Ibid.  168,  330,  1222.  Upon  the 
formation  of  I,oril  Grey's  govern- 
ment, in  1830,  he  offered  to  Lords 
Lansdowne  and  Holland  offices  of 
great  labour  and  importance ; but 
they  both  declinod,  on  the  plea  of 
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lutely  necessary  to  success  under  our  parliamentary 
system/ 

The  services  of  such  persons  are  of  great  importance  to  Services  of 
a ministry  in  various  ways ; and  their  extra  duties,  though  Siring” 
accidental  and  temporary,  together  give  them  very  con-  ^ 
stunt  employment.  They  assist  the  deliberations  of  duty, 
government,  bringing  the  help  of  their  talents  or  party 
influence  in  aid  of  consultations  upon  measures  to  be 
introduced;  and  they  afterwards  afford  substantial  sup- 
port in  carrying  the  same  through  Parliament.'  They 
serve  as  unpaid  members  of  commissions  (being  already 
in  receipt  of  salaries  from  their  offices)  and  in  such  inves- 
tigations acquire  knowledge,  which  is  of  immense  advan- 
tage to  them  as  members  of  the  government.  They  are 
free  to  sit  upon  parliamentary  committees  on  public 
questions,  on  which  it  is  necessary  that  the  government 
should  be  represented.  They  have  leisure  to  undertake 
the  conduct  of  government  business,  generally,  in  Parlia- 
ment, and  to  prepare  themselves  for  the  explanations 
required  to  further  the  same  ; especially  in  regard  to  Bills 
of  trade  and  finance.  They  are  able  to  look  into  nume- 
rous questions  that  may  arise,  from  time  to  time,  whether 
out  of  parliamentary  enquiries,  or  on  behalf  of  the  Secre- 
taries of  State,  or  the  Chancellor  of  the  Exchequer ; 
giving  to  these  ministers  the  benefit  of  their  opinion, 
which  is  of  great  service  in  enabling  them  to  form  a judg- 
ment on  matters,  possibly,  of  very  considerable  moment.* 

They  can  also  undertake  to  represent  such  of  the  adminis- 


insnfficient  health  and  strength.  He 
then  tendered  to  them  tbo  oliices  of 
President  of  the  Council  and  Chan- 
cellor of  the  Duchy  of  I .tin caster, 
which  they  accepted.  Had  he  not 
been  able  to  proffer  to  these  eminent 
noblemen  offices  of  this  description, 
the  government  and  the  country  must 
have  lost  the  benefit  of  their  abilities, 
and  the  political  strength  derivable 
from  their  connection  with  the 
cabinet.  (Ibid.  1223.)  AgaiD,  in 


1840,  the  government  were  enabled 
to  obtain  the  valuable  assistance  of 
Mr.  Macaulay  in  the  cabinet,  by 
tendering  to  him  the  easy  post  of 
Paymaster-General ; he  being  un- 
willing again  to  nccept  the  laborious 
office  of  Secretary-at-War,  which  be 
had  held  under  a former  administra- 
tion.—fil'd.  1200. 

* Ibid.  841. 

• Ibid.  190. 

< Ibid.  135, 142,  185-101,  1408. 
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trative  departments,  in  both  Houses,  as  are  not  directly 
represented  therein  by  their  respective  chiefs ; a service 
which,  in  itself,  is  essential  to  the  satisfactory  working  of 
parliamentary  government.* 

But,  admitting  the  benefits  arising  from  the  existence 
of  these  offices,  the  question  has  been  raised  whether  it  is 
not  objectionable  in  principle  to  retain  offices  which  are 
virtually  sinecures,  in  order  that  the  incumbents  thereof 
may  have  seats  in  the  cabinet,  and  be  free  to  undertake 
any  duty  that  is  required  of  them ; and,  it  has  been 
queried,  whether  it  might  not  be  better  to  set  apart  for- 
mally a certain  number  of  seats  in  the  cabinet,  to  be  held 
by  salaried  ministers  of  the  crown,  but  without  the  burden 
of  any  departmental  office  in  connection  therewith.  There 
would,  in  reality,  be  very  little  difference  between  such  a 
plan  and  the  existing  practice ; the  alternative  suggested 
would  simply  compensate  persons  for  services  as  members 
of  government,  without  giving  them  direct  official  func- 
tions ; but  such  a proceeding  would  be  altogether  opposed 
to  constitutional  precedent.11  We  have  already  seen  that 
it  is  not  unusual  for  a seat  in  the  cabinet  to  be  assigned 
to  some  veteran  statesman,  who  is  willing  to  afford  the 
benefit  of  his  experienced  counsels,  although  unable  to 
assume  the  cares  of  office  ; but,  under  such  circumstances, 
no  regular  official  labour,  of  any  description,  is  exacted, 
and  no  salary  is  given.  For  the  usage  of  the  constitution 
requires  that  a distinct  office  shall  be  conferred  in  order 
to  justify  payment  for  services  rendered.1 

The  question  whether  such  services  are  performed 
exclusively  on  behalf  of  a particular  office,  or  whether 
they  are  of  a more  general  character,  is  wholly  immaterial. 
It  is  impossible  to  ensure  the  regular  and  efficient  dis- 
charge of  any  description  of  work  without  due  compen- 
sation ; and  it  is  therefore  imperative  that  if  the  assistance 
of  the  best  men  of  the  party  in  power,  in  carrying  on 

‘ Report  on  Official  Salaries,  1850;  h Ibid.  144.8,  1444. 

Evid.  136.  1 See  post,  p.  .866. 
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the  government,  is  to  be  obtained,  some  method  must  be 
found  to  secure  to  them  a proper  pecuniary  equivalent 
for  their  time  and  labour.  This  is  now  effected  by  the 
retention  of  the  offices  above  enumerated  among  the 
number  of  those  set  apart  for  members  of  the  cabinet. 

And  taking  into  account  the  mass  of  work,  official  and 
parliamentary,  which  ordinarily  devolves  upon  cabinet 
ministers,  it  was  the  declared  opinion  of  Sir  Robert  Peel, 
that  the  number  of  political  offices  capable  of  being  made 
use  of  in  order  to  secure  for  an  administration  the  assist- 
ance required,  did  not  admit  of  any  reduction.*  Since 
his  time,  however,  the  Mastership  of  the  Mint,  which  was 
formerly  a sinecure  political  office  of  this  description,  has 
been  made  non-political  and  permanent ; and  another 
office,  that  of  Paymaster-General,  the  actual  duties  of 
which  are  exceedingly  light,  is  now  invariably  held  in 
connection  with  some  other  political  appointment.*  It  is 
evident,  therefore,  that  in  the  progress  of  administrative 
reform  efforts  have  been  made  to  lessen  the  number  of 
offices  that  partake  of  the  nature  of  sinecures,  even  to  the 
verge  of  interfering  with  the  efficient  discharge  of  the 
onerous  duties  devolving  upon  the  responsible  servants  of 
the  crown. 

With  reference  to  the  combination  of  two  offices  in  the  Plurality 
hands  of  one  person,  it  should  be  observed,  that  this  is  ofoffici‘"' 
altogether  a matter  of  ministerial  arrangement,  and  is  not 
unfrequently  resorted  to,  at  the  discretion  of  the  Govern- 
ment. It  can  be  authorised  at  any  time  by  an  Order  or 
Declaration  of  the  Queen  in  Council,  as  it  is  a prerogative 
of  the  crown  to  create,  regulate,  or  abolish  offices.1  It 
has  been  customary  for  the  Vice-Presidency  of  the  Board 
of  Trade,  to  be  held  in  conjunction  with  the  post  of  Pay- 
master-General ; for  the  office  of  Lord  Privy  Seal  to  be 
occasionally  associated  with  that  of  Postmaster-General ; 
for  the  Judge  Advocate  General  to  serve  as  one  of  the 

■>  Report  on  Official  Salarien,  1850 ; k See  post,  p.  458. 

Evid.  324.  1 See  ante,  voL  i.  p.  385. 
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Church  Estates  Commissioners,  and  for  the  different  Se- 
cretaries of  State  to  relieve  one  another  in  their  several 
departments  upon  any  pressing  necessity.”  But  such 
arrangements  are  merely  provisional,  and  are  set  aside 
whenever  their  temporary  purpose  has  been  fulfilled,  or 
the  exigencies  of  the  public  service  require  it.  When  two 
offices  are  formally  bestowed  upon  one  person,  it  is  usual 
to  provide  that  the  salary  of  the  principal  office  only 
shall  be  paid ; thus  effecting  a saving  to  the  public  so 
long  as  the  plurality  continues. 

The  most  notable  example  of  a plnrality  of  ministerial  offices  in 
the  hands  of  one  individual  occurred  in  1834,  at  the  time  of  the 
dissolution  of  the  Melbourne  cabinet,  when  the  Duke  of  Wellington 
was  sent  for,  and  advised  the  king  to  entrust  the  task  of  forming  an 
administration  to  Sir  Robert  Peel.  Sir  Robert  Peel  was  then 
travelling  on  the  Continent,  so  that  to  prevent  delay  the  Duke,  with 
characteristic  promptitude,  himself  accepted  the  office  of  First  Lore 
of  the  Treasury,  together  with  the  seals  of  one  of  his  Majesty’s 
Principal  Secretaries  of  State,  which  gave  him  authority  to  act  as 
secretary  for  all  the  departments.  Home,  Foreign,  and  Colonial. 
His  sole  colleague  was  Lord  Lyndhurst,  who  accepted  the  office  of 
Lord  Chancellor.  This  proceeding,  though  confessedly  merely  pro- 
visional, and  only  intended  to  secure  to  Sir  Robert  Peel,  upon  his 
arrival,  a freedom  of  choice  in  the  tilling  up  of  his  ministry,  was 
severely  criticised  at  the  time.  Regarded  as  a temporary  expedient, 
it  could  not  be  pronounced  unconstitutional,  though  if  resorted  to 
under  other  circumstances  it  might  lead  to  serious  abuses.  A pre- 
cedent in  defence  of  the  proceeding  was  adduced  in  the  case  of  the 
Duke  of  Shrewsbury,  who,  at  the  close  of  Queen  Anne’s  reign,  ac- 
cepted tho  office  of  Lord  High  Treasurer,  in  addition  to  the  offices 
of  Lord  Chamberlain  and  Lord  Lieutenant  of  Ireland,  already  in  his 
possession.  But  this  also  took  place  under  extraordinary  circum- 
stances, and  did  not  continue  for  many  days.  Neither  case  would 
admit  of  justification  except  as  a temporary  and  provisional  ar- 
rangement.0 

We  have  already  adverted  to  the  principle  whereby 
all  the  prominent  executive  offices  are  held  upon  the 


m The  offices  of  First  Lord  of  the 
Treasury  and  Chancellor  of  the  Ex- 
chequer used  frequently  to  be  held 
by  the  same  person  ; but  it  is  doubt- 
fid  whether  they  will  ever  be  so  held 


again.  See  pod,  p.  427. 

" Duke  of  Wellington’s  explana- 
tions; Mans.  Deb.  February  24, 1835; 
May,  Const.  Hist.  vol.  i.  p.  23. 
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tenure  of  parliamentary  confidence,  in  the  advisers  of 
the  crown,  and  a fair  proportion  of  the  political  element 
is  maintained  in  the  governing  body  of  every  political 
department.®  But  the  progress  of  enlightened  opinion 
within  the  present  century  has  led  to  the  limitation  of 
political  offices  to  the  smallest  possible  number,  consistent 
with  the  preservation  anti  efficiency  of  a responsible 
government,  with  a view  to  avoid  the  evils  of  the  Ameri- 
can system,  the  ill  effects  of  which  have  been  elsewhere 
pointed  out.p 

It  is  doubtless  most  desirable  in  the  interest  of  the 
State,  and  of  the  whole  commonwealth,  that  differences  in 
political  opinion  with  the  government  of  the  day  should 
not  disqualify  for  the  service  of  the  crown.  That  while 
active  opposition  to  the  government,  on  the  part  of  those 
who  are  employed  in  the  public  service  in  direct  subor- 
dination to  some  political  functionary,  is  regarded  as  a 
just  and  adequate  cause  for  dismissal — the  holders  of 
more  dignified  or  independent  offices,  such  as  military  or 
naval  officers,  lords  lieutenant  of  counties,  sheriffs,  and 
other  distinguished  public  functionaries,  not  immediately 
engaged  in  political  affairs,  but  who  occupy  an  influential 
position  in  their  respective  localities,  should  be  free  to 
act  as  their  judgment  may  dictate  upon  all  questions  of 
public  policy. 

Within  the  present  centuiy  it  has  also  become  the  es- 
tablished usage  to  account  all  offices  of  this  description  as 
being  tenable  by  men  who  are  politically  opposed  to  the 
existing  administration.  And  the  dismissal  of  persons 
from  such  offices  on  account  of  their  opposition  to  the 
government,  which  was  no  unusual  occurrence  in  the 
early  part  of  the  reign  of  George  III.,  w'ould  now  be 
regarded  as  tyrannical  and  unjust.'1 

Futhermore,  in  the  case  of  military  or  naval  officers, 

° See  ante,  voL  i.  p.  377 ; and  post,  q See  ante,  vol.  i.  p.  370  ; Kdinb. 

p.  24*2.  Review,  vol.  exxvi.  p.  12 ; Hearn, 

p See  ante,  vol.  i.  p.  378;  post,  p.  170.  Govt,  of  Eng.  pp.  240-251. 
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intemperate,  or  even  factious  language  made  use  of  in 
their  place  in  Parliament — unless  taken  up  by  the  House 
itself,  and  made  the  subject  of  an  Address  to  the  Crown 
— would  no  longer  be  accounted  a sufficient  reason  for 
dismissal  from  the  service.  And  similar  freedom  of  speech 
is  also  allowed  at  ordinary  political  meetings,  provided 
that  nothing  be  said  that  is  treasonable,  or  a direct  in- 
fringement of  the  Mutiny  Act,  or  the  Articles  of  War.' 

As  regards  those  who  are  directly  subordinate  to  any 
member  of  the  administration  a different  principle  ap- 
plies. They  are  bound  in  duty  to  serve  with  the  utmost 
fidelity  and  impartiality  their  superiors  in  office,  whatso- 
ever may  be  the  political  opinions  they  may  respectively 
hold.  These  subordinate  functionaries  constitute  the  per- 
manent element  of  the  public  service ; and  it  is  owing  to 
the  happy  combination  of  the  political  and  the  permanent 
elements  in  the  administrative  system  of  Great  Britain, 
and  to  their  mutual  dependence  upon  each  other,  that  its 
successful  operation  is  attributable.  For  ‘in  every  de- 
partment of  State  there  is  a permanent  element,  and  also 
what  may  be  termed  a progressive  and  political  one. 
The  permanent  public  servants  preserve  all  the  traditions 
of  the  office,  and  carry  on  the  ordinary  business.  They 
are  the  advisers  of,  and  to  a certain  extent,  a check  upon, 
the  new  political  chiefs  who  come  in  without  experience  ; 
while,  on  the  other  hand,  the  tendency  of  all  permanent 
officers  is  to  get  into  a certain  routine,  and  a change  of 
the  heads,  from  time  to  time,  checked  by  the  permanence 
of  those  who  are  always  in  office,  tends  very  much  to 
produce  an  improved  system  of  administration  of  any 
department.” 

But  it  is  undeniable,  that  an  undue  preponderance  of 


' Corresp.  Will.  IV’.  with  Earl 
Grev,  vol.  i.  pp.  352-359,  3(58. 
And  see  Edinb.  Review,  vol.  cxxv. 
p.  534. 

• Evidence  of  Sir  Charles  Wood 
(afterwards  Lord  Halifax) — a states- 


man who  presided  over  more  public 
departments  than  any  of  his  contem- 
poraries— in  Report  Com.  on  Hoard 
of  Admiralty,  Commons’  Papers, 
1801,  vol.  v.  p.  336. 
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the  political  element  would  entail  great  evils  upon  the  Political 
public  service.  Certain  changes  of  policy  are  unavoidably 
incident  to  every  change  of  ministry.  As  a necessary  re-  ™rne'jiCom' 
result  of  parliamentary  government,  all  the  departments 
of  State  are  subjected  to  parliamentary  control,  and  more 
or  less  exposed  to  the  fluctuating  influence  of  party  poli- 
tics. The  predominant  party  will  be  in  power,  and  will 
select  its  own  instruments  of  government ; and  of  course 
frequent  changes  of  administration  must  lead  to  unsteady 
steering  at  the  helm,  to  repeated  changes  of  system,  and 
infirmity  of  purpose,  and  to  much  wasteful  expenditure. 

On  the  other  hand,  corresponding  evils,  of  perhaps  greater 
magnitude,  would  result  from  an  undue  preponderance 
in  the  permanent  clement.  Parliamentary  government 
is  doubtless  a complex  and  difficult  system  to  work  out. 

It  is  invaluable  in  the  respect  it  shows  for  the  liberties  of 
the  subject,  but  it  is  peculiarly  exposed  to  abuses  in 
matters  of  administration.  So  long  as  it  continues  in 
operation  the  government  of  the  country  must  be  carried 
on  in  harmony  with  the  majority  in  Parliament,  and  to 
ensure  this,  some  measure  of  the  parliamentary  element 
must  be  infused  into  every  part  of  the  governing  body.* 

Recent  administrative  reforms,  however,  have  all  tended 
to  reduce  the  proportion  of  the  political  element,  by  re- 
cognising the  supreme  authority  and  responsibility  of  the 
parliamentary  chief  of  each  department ; holding  him 
accountable  for  the  weakness  or  efficiency  of  all  his 
subordinates. 

Having  thus  secured  an  adequate  responsibility  for  the  Pariia- 
efficient  administration  of  the  whole  public  service,  by  ™nnttinr‘’t 
means  of  the  control  which  is  exercised  by  Parliament  f*™ 
over  cabinet  ministers,  Parliament  should  carefully  ab-  nates, 
s t;i in  from  any  direct  interference  with  the  subordinate 
officers  of  government.  Such  persons  can  only  receive 


* Report  on  Official  Salaries,  Coni-  miraltv,  Commons’  Papers,  1801,  rol. 
mens’  Papers,  1850,  voL  xv. ; Krid.  v.  p.  150. 

2058,  Ac. ; Report  on  Board  of  Ad- 
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instructions  as  to  the  performance  of  their  official  func- 
tions, from  a responsible  minister  of  the  crown.0  For  ‘ it 
is  not  the  departments  which  govern  ; they,  strictly  speak- 
ing, are  only  advisers  of  those  who  govern.  A depart- 
ment ought  not  to  be  held  responsible  in  any  way,  for 
very  often  the  advice  of  the  department  is  not  taken.’ 
4 Those  who  are  responsible  for  the  conduct  of  the  public 
policy  must  act  as  they  think  fit.’* 

Upon  this  principle  Mr.  Lowe,  the  Vice-President  of  the  Com- 
mittee of  Council  on  Education  (and  a member  of  the  administration, 
though  not  of  the  cabinet),  notwithstanding  that  he  was  the  working 
head  of  the  Education  Department,  declared  that  ho  should  not  have 
thought  it  necessary  to  resign  his  office — when  the  House  of  Com- 
mons, on  April  12,  1804,  passed  a vote  of  censure  upon  the  depart- 
ment for  the  alleged  ‘ mutilation’  of  inspectors’  reports — had  it  not 
been  that  he  considered  his  personal  honour  and  veracity  to  have 
been  impugned.  He  thus  defined  his  position,  in  reference  to  the 
vote  of  censure,  before  a committee  of  the  House  of  Commons : ‘ The 
department  was  censured,  but  that  would  not  have  concerned  me ; 
that  would  have  been  the  government’s  look  out.  1 considered  my 
personal  honour  was  struck  at,  which  caused  me  to  resign.’  * 

To  the  same  effect  it  has  been  declared,  by  the  highest 
authority,  that  while  the  Houses  of  Parliament  are  at 
liberty  to  express  their  opinion  as  to  the  manner  in  which 
any  department  of  the  public  service  is  conducted,  they 
should  never  attempt  to  impute  blame  in  such  matters 


" See  the  case  of  Sir  Baldwin 
Walker,  Hans.  Deb.  vol.  t'lxi.  p.  1031 ; 
vol.  clxii.  pp.  140,  235.  It  is  compe- 
tent to  any  member  of  the  legislature 
to  cull  the  attention  of  Parliament  to 
abuses  or  irregularities  in  tbe  conduct 
of  business  in  any  department  of 
State : but  the  intention  to  submit 
n case  of  complaint  to  the  notice  of 
either  Mouse  ought  first  to  be  com- 
municated to  tbe  department  con- 
cerned, so  as  to  afford  an  opportunity 
for  the  redress  of  the  particular  griev- 
ance. If  no  remedy  be  thus  obtain- 
able. it  would  bo  proper  to  appeal  to 
the  House  to  appoint  a committee  of 


enquire.  (Ibid.  vol.  clxxiv.  p.  410  ; 
vol.  clxxxiv.  p.  2104.)  See  also, 
objections  to  tbe  interference  of 
Parliament  with  the  preparation  or 
publication  of  annual  reports,  bv 
departmental  officers,  ibid.  vol.  clviii. 
p.  20*3 : vol.  clxx.  p.  23. 

* Evidence  of  tbe  Iliglit  lion.  T. 
Milner-Oibson,  before  tbe  Commit  tee 
on  Trade,  Commons'  Papers,  1804, 
vol.  vii.  p.  54t).  And  see  Ilearn, 
Govt,  of  Eng.  p.  254. 

r Report,  Com.  on  Education  In- 
spectors’ Reports,  Commons'  Papers, 
1814,  vol.  ix.  p.  81.  And  see  ante, 
vol.  i.  p.  204. 


Digitized  by  Google 


MINISTERIAL  ORGANISATION. 


175 


to  the  non-political  servants  of  the  crown  : excepting,  of 
course,  in  cases  of  personal  misconduct.  But,  under  any 
circumstances,  responsibility  for  the  actions  of  subor- 
dinates should  always  be  fixed  upon  their  political  heads. 

* If  ministers  find  that  the  (permanent)  officers  of  the 
departments  do  not  work  well  under  them,  then  it  is 
their  duty  to  devise  some  remedy  for  this  inconvenience  ; 
but  the  responsibility  should  not  be  divided,  it  should  be 
imposed  only  on  those  who  are  able  to  answer  for  them- 
selves in  the  House.’1 

It  is  of  the  first  importance  to  the  public  interests  that  Good  un- 
thc  best  possible  understanding  should  prevail  between 
the  permanent  officers  of  the  crown  and  their  political  ‘y«,n  p°i>- 
chiefs.  This  can  only  be  ensured  by  reciprocal  confidence  permanent 
and  respect ; and  nothing  has  contributed  more  to  elevate  offi<‘or3- 
the  English  administrative  system  to  its  present  high 
standard  of  excellence  than  the  uniform  maintenance  of 
a spirit  of  hearty  co-operation  and  mutual  good-will  be- 
tween the  political  and  permanent  servants  of  the  crown, 
totally  irrespective  of  personal  opinions  upon  the  politics 
of  the  day.  Witness  the  testimony  of  Mr.  Disraeli,  in 
reference  to  his  first  appointment  as  Chancellor  of  the 
Exchequer,  in  1852  : — 

‘ When  I went  to  the  Treasury  the  principal  perma- 
nent civil  servants  of  the  crown  were  all  men  of  even 
extreme  Liberal  opinions.  They  had  been  appointed  by 
the  previous  government,  and  of  course  they  were,  in 
their  opinions,  hostile  to  our  government ; but  I treated 
them  with  implicit  confidence,  and  they  served  me  with 
the  greatest  zeal  and  fidelity,  I may  say  even  with  de- 
votion.' ‘The  permanent  civil  officers,’ he  added, ‘did 
their  duty  cordially  and  completely  ; and  they  would  do 
their  duty  cordially  and  completely  to-morrow,  if  there 


’ Sir  Charles  Wood,  Hans.  Deb.  And.  Genl.  in  Correep.  &c.,  on 
vol.  clxi.  p.  1200;  Mr.  Gladstone,  Kxch.  and  Audit  Depts.  Act,  Com- 
ibiri.  p.  2035  ; and  see  vol.  clxii.  p.  uions'  Tapers,  1807,  No.  07,  p.  47. 
1392 ; Sir  Wm.  Dunbar,  Comp,  and 
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were  a change  of  government ; that  is  my  decided  opinion.’* 
It  is  unquestionably  the  bounden  duty  of  all  public  servants 
— whether  they  owe  their  appointments,  in  the  first  in- 
stance, to  political  preferences,  or  not — to  show  the  utmost 
fidelity  towards  their  official  superiors,  for  the  time  being, 
otherwise  they  would  be  justly  amenable  to  censure  and 
removal  from  office.b 

Another  cordial  and  emphatic  acknowledgment  of  the 
integrity,  ability,  and  zeal  displayed  by  the  subordinate 
officers  of  the  crown  in  Great  Britain  will  be  found  in  a 
paper  laid  before  Parliament  in  1868,  which  contains  a 
series  of  letters  written  by  the  several  Secretaries  of 
State  for  Foreign  Affairs,  from  1834  to  1866,  upon  the 
occasion  of  their  quitting  office.  These  letters  vie  with 
one  another  in  expressions  of  esteem  and  gratitude  for 
the  able  and  indefatigable  assistance  rendered  by  the 
clerks  in  the  Foreign  Office  of  every  grade,  to  the  minis- 
ter in  charge  of  that  important  department.0  Similar 
testimony  to  the  efficiency  and  honesty  which  charac- 
terises the  permanent  civil  service  of  Great  Britain  has 
been  recently  borne  from  a very  different  quarter,  in  re- 
commendations to  the  Congress  of  the  United  States 
by  leading  American  ministers,  in  favour  of  the  introduc- 
tion of  a new  rule  of  appointments  in  the  executive 
departments  at  Washington,  requiring  positions  in  a 
higher  grade  to  be  filled  from  the  grades  below,  together 
with  such  provisions  as  would  ensure  the  retention  of 
competent  clerks  through  every  change  of  adminis- 
tration ; — thereby  exchanging  the  objectionable  and 
demoralising  system  hitherto  established  in  that  country, 
for  the  English  civil  service  tenure.’1 

* Report  on  Dockyard  Appoint-  tnry  of  the  Treasury,  dated  January 

ments,  Commons’  Papers,  1852-3,  211,  1868,  on  re-organisation  of  Trea- 
vol.  xxv.  pp.  300,  801.  snry  Department,  U.  States,  p.  3. 

b See  further  on  this  subject,  ante,  Report  of  D.  A.  "Wells,  Special 
vol.  i.  p.  388,  &c. ; post,  p.  259.  Commissioner  of  the  Revenue,  trans- 

* Statement  respecting  Foreign  mitted  to  Congress  in  January,  18<!8, 

Office  Agencies,  1868,  p.  19.  pp.  46-48:  and  see  ante.  vol.  i.  p. 

* Letter  of  H.  M'Culloch,  Sccrc-  3/9. 
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Within  the  last  ten  years  considerable  improvements 
have  been  effected  in  the  organisation  and  internal 
economy  of  the  various  departments  of  State  in  Great 
Britain.  The  dissatisfaction  so  universally  felt  by  the 
nation  at  the  conduct  of  the  Bussian  war,  and  the  wide- 
spread conviction  that  the  disasters  attending  the  early 
Crimean  campaigns  were  mainly  attributable  to  the  in- 
efficiency of  the  public  departments,  gave  rise  to  a poli- 
tical agitation,  whose  rallying  cry  was  ‘ Administrative 
reform.’  A society  was  formed  to  effect  this  object,  but 
it  soon  became  apparent  that,  however  necessary  it  was 
that  some  alterations  should  be  made  in  the  machinery  of 
the  State,  this  association  was  wholly  incompetent  to 
devise  appropriate  remedies.  Accordingly,  it  failed  to 
secure  any  perceptible  hold  either  upon  the  sympathies 
*of  the  country  at  large  or  upon  the  convictions  of  the 
more  intelligent  portion  of  the  community.  Moreover, 
the  speeches  in  Parliament  of  the  leaders  of  the  move- 
ment indicated  an  absence  of  any  clear  conception  of 
the  precise  objects  to  be  sought  for,  as  well  as  of  the 
means  for  attaining  them.'  Fortunately,  however,  the 
statesmen  then  in  power  took  warning  by  the  misfortunes 
that  had  befallen  the  country  from  the  want  of  an  ade- 
quate control  and  responsibility  in  the  governing  body, 
and  set  themselves  in  earnest  to  the  work  of  investigation 
and  reform.  They  instituted  a thorough  and  searching 
enquiry,  by  means  of  official  sub-committees,  into  the 
actual  condition  of  all  the  public  departments.  They 
sought  the  aid  of  parliamentary  committees  to  enquire 
into  the  causes  of  mal-adininistration  and  to  recom- 
mend suitable  remedies  for  the  consideration  of  govern- 
ment. The  suggestions  thus  obtained  were  in  their  turn 

• Annual  Register,  1855,  p.  144.  cil  in  the  previous  month ; intending 
See  debates  in  House  of  Commons  this  measure  to  be  the  commence- 
on  Mr.  Layard’s  motion  of  June  16,  ment  of  an  effective  reform  in  the 
1865,  and  on  Sir  E.  Bulwer-Lytton’s  public  departments.  Some  experi- 
amendment  thereto.  The  ministry  enced  administrators,  however,  nave 
had  established  the  system  of  compe-  doubted  the  policy  of  this  system, 
titive  examinations  by  Order  in  Coun-  See  ante,  vol.  i.  p.  385. 
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submitted  to  official  scrutiny  before  being  carried  out,  and 
the  result  has  been  the  complete  reorganisation  of  some 
of  the  leading  departments  of  State,  heretofore  so  griev- 
ously mismanaged,  and  the  introduction  therein  of  an 
improved  system,  calculated  to  prevent  the  recurrence 
of  former  evils,  and  to  place  in  the  hands  of  responsible 
ministers  the  requisite  authority  to  carry  on  the  govern- 
ment in  every  emergency,  unfettered  by  official  routine, 
and  with  all  the  strength  derivable  from  the  ready  co- 
operation of  every  branch  of  the  public  service.  The 
promptitude  and  efficiency  displayed  by  the  newly  or- 
ganised War  Department,  in  despatching  to  Canada  in 
the  winter  of  1861-2,  and  to  China  in  the  previous 
summer,  fully  equipped  armies,  amply  supplied  with  the 
means  for  attack  or  defence,  are  proofs  of  the  reality  of 
the  improvements  effected,  and  testify  to  the  value  of 
administrative  reform  when  it  proceeds  from  within 
instead  of  from  without. 

Nevertheless,  so  far  as  the  Board  of  Admiralty  is  con- 
cerned, it  must  be  confessed  that  much  remains  to  be 
accomplished  before  this  important  branch  of  the  public 
service  can  adequately  discharge  the  duties  which  devolve 
upon  it.  The  existence  of  serious  defects  of  organisa- 
tion is  generally  admitted ; and  it  may  be  hoped  that, 
profiting  by  past  experience,  the  efforts  now  being  made 
for  the  reform  of  this  great  department  of  State  will  not 
prove  unavailing. 

When  first  considering  the  important  questions  involved 
in  the  reform  of  the  War  Office,  and  of  the  Board  of 
Admiralty,  Parliament  had  the  benefit  of  the  practical 
sagacity  and  great  experience  of  that  veteran  adminis- 
trator, Sir  James  Graham,  whose  services  in  the  com- 
mittees of  enquiry  into  the  working  of  these  departments 
were  invaluable,  as  we  shall  be  able  to  point  out  more 
particularly  when  describing  the  routine  in  these  several 
offices. 

One  prominent  feature  in  the  reforms  recently  effected 
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in  the  public  departments  of  Great  Britain  is  deserving 
of  special  mention.  It  is  the  general  substitution  of 
concentrated  responsibility,  in  the  hands  of  a minister  of 
the  crown,  for  the  undefinable  and  irresponsible  authority 
of  boards.  Formerly  it  was  the  custom,  in  most  of  the 
public  offices,  to  place  the  supreme  controlling  power  in 
the  hands  of  a board,  consisting  of  several  members, 
nominally  of  equal  rank,  and  who  in  their  collective 
capacity  met  together,  at  stated  times,  to  transact  the 
business  of  the  department  The  Treasury,  the  Admiralty, 
the  Board  of  Trade  and  Plantations,  the  Board  of  Control 
for  the  Government  of  India,  the  Ordnance,  and  the 
Board  of  Works,  were  all  originally  constituted  upon 
this  principle.'  Gradually,  however,  it  became  the  prac- 
tice for  the  president,  or  other  presiding  officer,  to  transact 
the  ordinary  business  of  the  department,  convoking  the 
assistance  of  his  colleagues  only  upon  rare  and  unusual 
occasions.*  But  while,  in  most  cases,  the  outward  sem- 
blance of  a board  is  still  preserved,  enlarged  experience 
in  the  practical  working  of  government  has  led  modern 
statesmen,  with  singular  unanimity,  to  concur  in  con- 
demning boards  as  instruments  of  executive  .authority, 
on  account  of  their  being  impediments  to  promptipetion, 
and  destructive  of  personal  responsibility,  without  offering 
any  equivalent  advantage."  Accordingly,  with  the  .solitary 


' See  Bentham’s  Works,  vol.  ix. 
p.  218,  ».  By  0 Anne,  c.  7,  eec.  27, 
no  increase  in  the  number  of  commis- 
sioners for  executing  any  existing 
office  can  be  made  without  the  con- 
sent of  Parliament. 

* Report  on  Official  Salaries, 
Commons'  Papers,  1850,  vol.  xv.  Evid. 
873,  874. 

h ‘ A board  is  a very  bad  thing  to 
administer,  but  a very  good  thing  to 
check  the  expenditure  of  public 
money.’  Rt.  Hon.  Mr.  Lowe,  Rep. 
Com.  on  Education,  Commons’  Pa- 
pers, 1866,  vol.  vi.  Evid.  070. — See 
Lord  Henry  Lennox’s  speech  on  a 
motion  for  a minister  of  the  crown  to 

a 


be  responsible  for  education,  science, 
and  art  estimates,  &c.  in  House  of 
Commons,  on  March  18,  1802  : and 
the  comments  thereupon  in  an  article 
in  the  Edinburgh  Review  for  Janu- 
ary, 1866.  on  ‘ Public  Galleries  and 
Irresponsible  Boards.’  See  also  the 
grounds  whereon  the  government 
opposed  a motion  in  the  House  of 
Commons  on  February  26,  1863,  to 
declare  that  where  differences  of 
opinion  bavo  arisen  with  respect  to 
the  interpretation  of  treaties  between 
the-  native  princes  of  India  and  the 
imperial  authorities,  the  questions  at 
issue  ought  to  be  referred  for  deci- 
sion to  the  Privy  Council  instead  of 
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exception  of  the  Admiralty,  all  the  boards  above  enu- 
merated have  practically  ceased  to  exist.  The  Treasury 
Board  never  assembles,  except  for  certain  formal  or  ex- 
traordinary business,  its  duties  being  transacted  by  the 
Chancellor  of  the  Exchequer,  aided  by  his  colleagues  and 
assistants  at  the  Treasury.  The  business  of  the  Board  of 
Trade  is  performed  by  the  president  and  secretary.  The 
Board  of  Ordnance  has  been  abolished,  and  its  powers 
transferred  to  the  department  in  charge  of  the  new  Secre- 
tary for  War.  The  Board  of  Control  has  also  ceased  to  exist, 
upon  the  appointment  of  a Secretary  of  State  for  India. 
The  Secretary  for  India  is,  it  is  true,  assisted  by  a per- 
manent council,  or  board,  composed  of  men  who  have 
local  knowledge  of  Indian  affairs,  and  who  are  possessed 
of  certain  specially  defined  powers ; but  the  secretary 
himself  has  supreme  authority,  and  is  personally  respon- 
sible for  everything  connected  with  the  government  of 
India.'  The  old  Board  of  Works  has  been  divided  into 
two  branches,  one  of  which,  that  of  Woods  and  Forests, 
has  been  placed  under  the  direction  of  two  permanent 
commissioners,  who  ‘ consider  that  their  work  is  much 
more  satisfactorily  performed  since  they  have  ceased  to 
be  a board,  and  have  been  empowered  to  act  individu- 
ally ; ’ 1 and  the  remaining  duties  of  the  Board  of  Works 
are  performed  under  the  sole  authority  of  a First  Com- 
missioner. The  constitution  of  the  Board  of  Admiralty 
alone  remains  unchanged.  But  while  respect  for  its 
ancient  organisation,  and  a fear  of  raising  discussion 
upon  delicate  questions  of  jurisdiction  and  authority, 
have  hitherto  prevented  the  formal  remodelling  of  this 

being  decided  by  the  Secretary  of  ' Sir  C.  Wood  in  Hans.  Deb.  vol. 
State  for  India,  when  Secretary  Sir  clxxii.  p.  784.  The  Indian  Council 
C.  Wood  maintained  that  ‘on  all  may  indeed  control  the  Secretary 
questions  arising  with  other  powers,  upon  one  or  two  matters  specially 
independent  or  yi/asi-iudependent,  reserved  for  their  concurrence  by  the 
the  government  must  act  on  their  statute,  otherwise  his  power  is  su- 
own  responsibility,  subject  to  the  preme.  See  pout,  p.  572. 
control  of  Parliament,  and  they  could  ■*  Rt.  TIon.  W.  F.  Cowper,  First 
not  shift  that  responsibility  to  the  Commissioner  of  Works,  Report  Com. 
Judicial Committeeof  Privy  Council.’  on  Miscellaneous  Expenditure,  Com- 
Hans.  Deb.  vol.  clxix.  p.  814.  mons’  Papers,  1860,  vol.  ix.  Evid.884. 
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important  department  of  State,  its  actual  working  has 
been  so  modified  by  usage  as  to  bring  it  into  greater 
harmony  with  the  modern  ideas  of  responsible  adminis- 
tration.* The  Board  of  Admiralty  is  now  conducted 
in  accordance  with  the  system  introduced  by  the  Duke 
of  Wellington  for  the  governance  of  the  Board  of  Ord- 
nance, at  the  time  that  he  filled  the  post  of  Master- 
General  of  that  department.  This  system  provided  for 
the  subdivision  of  labour  among  the  various  members  of 
the  board,  to  each  of  whom  his  special  work  was  assigned, 
subject  to  the  supreme  control  of  the  Master-General,  to 
whom  every  important  matter  involving  new  principles 
■was  referred  This  plan  has  been  found  to  work  very 
well  at  the  Admiralty,  as  will  appear  more  particularly 
in  a subsequent  chapter,  when  the  political  functions  of 
the  Board  of  Admiralty  come  under  review.  The  Presi- 
dent and  Vice-President  of  the  Committee  of  Council 
on  Education  are  assisted  by  a committee  of  Cabinet 
ministers,  appointed  by  Order  in  Council,  to  advise  upon 
educational  questions.  But  this  committe?  never  meets 
unless  specially  summoned  by  the  Lord  President.  It 
never  interferes  in  matters  of  administration,  being  merely 
a consultative  body,  which,  in  point  of  fact,  represents 
the  Cabinet,  so  far  as  the  adoption  of  general  principles 
of  policy  and  the  agreement  to  Minutes  of  Council  on 
Education  is  concerned.  But  the  responsibility  for  every 
thing  connected  with  this  department  rests  entirely  and 
absolutely  upon  the  Lord  President.1 

The  superior  advantages  of  governing  by  means  of  s»pc- 
one  responsible  head,  over  the  old-fashioned  system  of  Tran^n- 
administration  by  boards  of  control,  is  now  so  generally 
acknowledged, m that  of  late  years  the  internal  government  biiitjr. 

1 ‘The  Admiralty  ia  not,  in  prac-  mons’  Papers,  1805,  yol.  vi.  Evid. 
tice,  a board.  Ita  affairs  are  admin-  1000,  2290. 

istered  by  a responsible  minister,  with  " A noticeable  illustration  of  this 
a council  of  professional  officers.’  fact  is  found  in  the  practice  of  the 
Lord  0.  Paget,  Secretary  to  the  Ad-  colony  of  Victoria,  wherein,  after 
miralty,  in  Hons.  Deb.  vol.  clxix.  the  introduction  of  parliamentary 
p.  824.  And  see  pout,  p.  697.  government,  the  Board  of  Crown 

1 Rep.  Com.  on  Education,  Com-  Lands  and  Public  Works  was  con- 
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of  British  India  has  been  gradually  remodelled  upon  a 
similar  plan.  At  one  time  the  Governor-General,  ruling 
over  upwards  of  one  hundred  millions  of  people,  ex- 
ercised his  vast  powers  in  conjunction  with  an  Executive 
Council,  acting  as  one  body,  without  any  separate  de- 
partmental functions.  But  at  the  suggestion  of  the  l:ite 
Lord  Canning,  when  Governor-General,  and  with  the 
concurrence  of  his  council,  that  system  was  altered,  and 
the  Executive  Council  divided  into  departments,  each 
member  thereof  being  charged  with  a particular  branch, 
such  as  Army,  Finance,  Public  Works,  or  the  like,  while 
the  responsibility  of  the  council,  as  a whole,  remained 
unchanged."  This  scheme  is  being  carried  out,  under 
the  provisions  of  an  Imperial  Act  passed  in  1861,  which 
empowers  the  Governor-General  to  divide  the  business 
amongst  the  members  of  his  council  according  to  his 
own  discretion.  The  authority  of  the  Governor-General, 
however,  remains  paramount  and  supreme,  and  can  be 
in  no  respect  Jimited  or  controlled  by  the  action  of  his 
council." 

Having  discussed  the  questions  of  the  origin  and  com- 
position of  the  Cabinet  Council,  and  briefly  considered 
the  various  collateral  points  connected  therewith,  we  have 
now  to  refer  to  the  salaries  and  other  emoluments  apper- 
taining to  the  offices  held  by  the  principal  members  of 
the  administration.  Formerly,  the  great  offices  of  State 
were  much  more  lucrative  than  at  present.  Various 
means  existed,  as  by  the  possession  of  sinecures  or  rever- 
sions, or  by  fees  and  allowances,  whereby  the  perquisites 
of  office  were  increased.  But  all  these  have  been  abo- 
lished, in  the  gradual  progress  of  economic  reform.  Up 
to  about  the  year  1825  there  used  to  be  an  allowance  to  the 

verted  into  a department  having  a Eng.  p.  258. 

president  and  three  vice-president*,  ■ Evidence  of  Sir  J.  Graham, 
each  of  them  political  officers,  charged  before  Com.  on  Board  of  Admiralty, 
with  a separate  class  of  duties,  and  Commons’  Papers,  1861,  vol.  v.  pp. 
assisted  therein  by  a board  of  advice,  140,  146.  See  also  Evid.  pp.  206, 
composed  of  permanent  and  non-poli-  358. 
tical  officers.  See  Hearn,  Oort,  of  ° See  post,  p.  580. 
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First  Minister,  and  to  each  of  the  Secretaries  of  State,  for 
a certain  amount  of  plate,  by  way  of  outfit,  on  their  first 
accepting  office.  This  was  paid  for  out  of  the  Civil  List ; 
but  it  has  since  been  taken  away,  together  with  all  fees  and 
gratuities  of  every  kind.p  Since  1830  the  salaries  of  the 
Prime  Minister,  of  the  Chancellor  of  the  Exchequer,  and 
of  the  Principal  Secretaries  of  State  have  been  severally 
fixed  at  5,000/.  per  annum  : that  of  the  First  Lord  of  the 
Admiralty  at  4,500/.,  and  those  of  the  other  heads  of 
administrative  departments  generally  at  2,000/.  per 
annum.  This  reduction  was  effected  at  the  instigation  of 
ministers  themselves.  Immediately  upon  the  Grey 
ministry  acceding  to  office,  they  placed  the  amount  of 
their  respective  salaries  under  the  consideration  of  a com- 
mittee of  the  House  of  Commons,  and  accepted  the  recom- 
mendations for  reduction  which  were  made  by  that 
committee.11  These  salaries  come  under  the  revision  of 
Parliament  every  year,  as  they  are  included  in  the  esti- 
mates, and  voted  in  supply.  In  1850  the  official  salaries 
again  underwent  examination  by  a committee  of  the 
House  of  Commons,  but  the  committee  were  of  opinion 
that,  with  scarcely  an  exception,  the  salaries  of  the  chief 
administrative  offices  ‘ were  settled  in  1831  at  the  lowest 
amount  which  is  consistent  with  the  requirements  of  the 
public  service.’1 

Most  of  the  leading  statesmen  of  the  day  were  examined 
before  the  committee  in  1850,  and  they  concurred  in  the 
foregoing  opinion,  alleging,  with  regard  to  the  offices  for 
which  a salary  of  but  2,000/.  a year  is  given,  that  they 
do  not  compensate  the  parties  holding  them,  and  offer  no 
pecuniary  inducement  to  public  men  for  their  acceptance.1 
Without  advocating  the  increase  of  existing  salaries,  it 
was  urged  on  behalf  of  their  present  rate,  that  it  is  of  the 

* Report  on  Official  Salaries,  Cora-  p.  v.  May,  Const.  Hist.  vol.  ii.  p.  589. 
mens'  Papers,  1850,  vol.  xv.  Evid.  And  see  an  article  on  the  I’ay  of  Min- 
271,  272.  istere  of  the  Crown,  in  Journal  of 

i Mirror  of  Pari.  1838,  p.  017.  Statistical  Society,  vol.  xx.  p.  102. 

’ Rep.  on  Offic.  Salaries,  1850,  • Rep.  on  Off.  Sal.  1850,  Evid.  91. 
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greatest  public  advantage  that  men  of  ability,  of  small 
private  means,  should  be  enabled  to  enter  into  public 
employ  instead  of  the  professions,  without  being  placed 
in  an  unfair  position  towards  such  of  their  colleagues  as 
might  possess  private  fortunes.  Some  of  the  most  emi- 
nent statesmen  of  the  past  century  were  notoriously  men 
of  very  small  private  incomes,  as  for  example  the  two 
Pitts,  Fox,  Burke,  Canning,  and  Huskisson.* 

In  his  evidence  before  the  committee,  Sir  Robert  Peel 
quoted,  with  marked  approbation,  the  following  opinions 
of  Edmund  Burke  upon  the  question  at  issue  : — ‘ What  is 
just  payment  for  one  kind  of  labour,  and  full  encourage- 
ment for  one  kind  of  talents,  is  fraud  and  discouragement 
to  others : many  of  the  great  officers  have  much  to  do, 
and  much  expense  of  representation  to  maintain ; a 
Secretary  of  State,  for  instance,  must  not  appear  sordid 
in  the  eyes  of  the  ministers  of  other  nations ; neither 
ought  our  ministers  abroad  to  appear  contemptible  in  the 
courts  where  they  reside.  In  all  offices  of  duty  there  is, 
almost  necessarily,  a great  neglect  of  all  domestic  affairs  : 1 

a person  in  high  office  can  rarely  take  a view  of  his 
family  house.  If  he  sees  that  the  State  takes  no  detriment, 
the  Suite  must  see  that  his  affairs  should  take  as  little. 

I will  even  go  so  far  as  to  affirm,  that  if  men  were  willing 
to  serve  in  such  situations  without  salary,  they  ought  not 
to  be  permitted  to  do  it.  Ordinary  service  must  be 
secured  by  the  motives  to  ordinary  integrity ; I do  not 
hesitate  to  say,  that  that  State  which  lays  its  foundation 
in  rare  and  heroic  virtues,  will  be  sure  to  have  its  super- 
structure in  the  basest  profligacy  and  corruption.  An 
honourable  and  fair  profit  is  the  best  security  against 
avarice  and  rapacity,  as  in  all  things  else  a lawful  and 
regulated  enjoyment  is  the  best  security  against  debau- 
chery and  excess.’11 

Sir  Robert  Peel  and  Lord  John  Russell  both  concurred 
in  enforcing  these  enlightened  opinions  upon  the  com- 

• Rop.  on  Off.  Sal.  1860,  Evid.  260,  261.  » Ibid.  328. 
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mittee,  with  many  apt  arguments  and  illustrations,  drawn 
from  their  own  experience  in  public  life  and  their  exten- 
sive acquaintance  with  political  history.  Some  of  their 
statements  were  to  the  following  effect : — It  has  frequently 
happened  that  the  possession  of  office,  by  engrossing  the 
attention  of  the  incumbent,  to  the  exclusion  of  personal 
concerns,  has  occasioned  the  neglect  and  injury  of  the 
private  affaire  of  men  who  were  not  themselves  prone  to 
extravagance.  In  considering  the  proper  salary  of  a 
member  of  the  administration,  it  is  also  necessary  to  take 
into  account  the  precariousness  of  the  tenure  of  office. 
Mr.  Fox,  after  forty  years’  service  in  Parliament,  only  held 
office  for  about  eighteeu  months,  including  the  two  ad- 
ministrations of  which  he  formed  a part.  And  yet  upon 
accepting  office,  it  is  incumbent  upon  those  who  do  not 
already  possess  suitable  establishments,  to  provide  the 
same  without  regard  to  the  uncertain  duration  of  official 
life.  Admitting  that  men  are  generally  influenced  by 
motives  of  honourable  ambition  in  entering  on  a public 
career,  and  are  principally  actuated  by  a desire  to  do  the 
State  good  service,  without  regard  to  pecuniary  considera- 
tions, it  is  the  more  obligatory  upon  the  State  to  allot  to 
them  such  a provision  as  will  suffice  to  sustain  the  un- 
avoidable expenses  of  office,  and  leave  no  temptation  or 
excuse  to  abuse  its  opportunities  ; otherwise  the  choice 
of  public  servants  would  become  too  much  restricted,  and 
it  would  be  impossible  for  men  destitute  of  private  means 
to  accept  office  without  serious  risk  of  pecuniary  em- 
barrassment.’ 

An  important  item  in  the  expenses  of  a minister  of 
State  is  that  which  is  entailed  upon  him  by  the  necessity 
for  exercising  hospitality.  No  inconsiderable  advantage, 
in  a public  point  of  view,  arises  from  the  opportunity 
afforded  for  friendly  intercourse  between  ministers  and 
members  of  Parliament  at  official  dinner-parties.  It 
was  stated  in  evidence  before  this  committee,  that  the 

’ Rep.  on  Off.  Sal.  1850,  Evid.  345,  340,  1227,  1231. 
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opportunity  of  meeting  in  private  to  a much  greater  extent 
than  is  now  very  practicable  among  public  men  would  be 
of  very  great  service  to  all  parties,  and  would  materially 
facilitate  public  business."  And  Lord  Palmerston  testi- 
fied that  when  he  filled  the  office  of  Foreign  Secretary, 
and  entertained  foreign  ministers  in  his  own  house,  #he 
had  constant  conversations  with  them  on  political  topics.* 
It  is  therefore  essential  that  the  official  income  of  a 
member  of  the  government  should  be,  at  all  events,  suf- 
ficient to  admit  of  the  frequent  exercise  of  hospitality. 

In  addition  to  their  salaries,  certain  of  the  ministers  are 
entitled  to  an  official  residence.  This  privilege  was  for- 
merly granted  to  a number  of  persons  in  the  public  ser- 
vice upon  insufficient  and  unwarrantable  grounds/  But 
since  an  enquiry  into  the  matter  by  the  House  of  Commons 
in  1834,'  it  has  been  limited,  so  far  as  the  administration 
is  concerned,  to  the  First  Lord  of  the  Treasury,  the  Chan- 
cellor of  the  Exchequer,  the  First  Lord  of  the  Admiralty, 
the  Secretary,  and  two  or  three  of  the  Junior  Lords  of 
the  Admiralty.'  The  Foreign  Secretary  is  also  allowed 
a house  if  he  chooses  to  take  it,  but  none  have  done  so 
since  Mr.  Canning."  In  fact  the  establishment  at  the  old 
Foreign  Office  was  so  large  that  every  vacant  space  in 
the  building  was  occupied.®  In  the  new  Foreign  Office, 
recently  erected,  no  provision  has  been  made  for  a 
residence  for  the  Foreign  Secretary,  but  the  building 
contains  reception-rooms,  which  may  be  used  by  that 
functionary  or  by  other  ministers/*  The  reason  alleged 


w Rep.  on  Off.  Salaries,  1850, 
Evid.  04.  But  during  the  sitting 
of  Parliament,  a cabinet  minister  ia 
never  expected  to  dispense  much  hoa- 
pitalitv,  or  to  viait  much,  except  on 
the  two  days  of  the  week  (Wednesday 
and  Saturday)  when  the  Houses  of 
Parliament  do  not  ait  in  the  evening. 
Thia  principally  appliea,  however,  to 
the  miuiaters  who  have  seata  in  the 
House  of  Commons,  for  the  House  of 
lands  rarely  has  evening  sittings.  At 
the  same  time  there  arc  some  invita- 


tions, such  as  those  given  by  foreign 
ministers,  which  members’  of  tlie 
government  do  not  feel  at  liberty  to 
decline.  Ibid.  1240,  1243. 

* Ibid.  078. 

1 Commons’  Papers,  1831-2,  vol. 
xxvi.  p.  651. 

* Ibid.  1834,  vol.  xi.  pp.  440,  453. 

* Rep.  on  Off.  Salaries,  1850,  Evid. 
87. 

‘ Ibid.  70.  248. 

* Ibid.  2889. 

* Hans.  Deb.  vol.  clxxi.  p.  374. 
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why  no  residences  have  been  provided  for  the  Home 
Secretary  and  other  responsible  chiefs  of  important  ad- 
ministrative departments,  is  not  one  of  principle,  but  that 
convenient  houses  could  not  be  found  for  more  than  a 
certain  number  of  ministers.0 

It  has  been  questioned  whether  an  official  residence  is 
of  much  pecuniary  benefit  to  its  possessor.  Doubtless,  on 
other  grounds,  it  is  of  the  greatest  possible  service  to  the 
head  of  a heavily  worked  department  to  have  a residence 
at  his  place  of  business.  It  affords  facilities  for  transacting 
official  work  at  times  when  it  could  not  otherwise  be  done 
at  all,  which  is  of  great  public  advantage.  But  there  are 
heavy  expenses  attending  an  official  residence.  Nothing 
is  provided  but  the  walls  and  fixtures.  Fuel  and  lights 
are  not  allowed,  except  in  the  rooms  used  for  official 
business/  The  furniture  is  purchased  by  the  incoming 
minister  of  his  predecessor,  whether  he  intends  to  occupy 
the  house  or  not,  and  is  in  turn  disposed  of  by  him  to 
his  successor,  although  this,  to  a certain  extent,  is  optional. 

Only  repairs  to  the  solid  part  of  the  building  are  done  at 
the  cost  of  the  public  ; everything  else  by  the  tenant. 
Ministers  are  charged  with  income  tax  and  all  other  im- 
posts ; they  also  defray  part  of  the  taxes  on  the  official 
residences,  in  respect  of  their  beneficial  occupation  of  a 
portion  of  the  building.*  All  these  matters  being  taken  into 
account,  it  is  not  surprising  that  neither  Lord  Melbourne 
nor  Lord  John  Russell  availed  themselves  of  their  official 
residences  during  their  tenure  of  office  as  Prime  Minister.11 

In  France  (at  least  since  the  reign  of  Louis  Philippe)  Usage  in 
a more  liberal  policy  has  prevailed  in  regard  to  the  chief  Frauco- 
ministers  of  State.  In  addition  to  their  salary,  they  are 
provided,  on  accepting  office,  with  a house  completely 
furnished,  and  supplied  with  everything,  including  plate, 

* Rep.  on  Off.  Salaries,  1850,  Evid.  the  public ; but  this  is  an  exceptional 
76.  case.  Ibid.  1228. 

' Ibid.  23,  09,  71.  The  First  Lord  « Ibid.  71,  77-80,  269. 
of  the  Admiralty  has  a suite  of  recep-  h Ibid.  09. 
tion  rooms,  which  are  furnished  by 
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linen,  furniture,  attendance,  fuel,  and  lights.  The  expenses 
of  the  table  are  the  only  items  not  defrayed  by  the  public. 
All  repairs,  &c.,  are  executed  at  the  public  expense. 
When  a change  of  ministry  occurs,  the  new  incumbents 
immediately  take  possession  of  these  advantages,  just  as 
they  have  been  enjoyed  by  their  predecessors.1 

On  retiring  from  office,  provision  is  made  by  the  Act  4 
& 5 Will.  IV.  c.  24,  for  the  grant  of  pensions  to  members 
of  the  Administration,  varying  in  amount  from  1,000/.  to 
2,000/.  per  annum,  according  to  the  importance  of  the 
particular  office.  But  to  entitle  an  individual  to  receive 
one  of  these  pensions  it  is  necessary  that  he  should  have 
been  in  the  public  service  for  a certain  number  of  years, 
and  that  he  should  declare  that  his  private  income  is 
inadequate  to  maintain  his  station  in  life.  Moreover,  a 
limited  number  only  of  these  pensions  may  exist  at  any 
one  time.  The  term  of  service  to  entitle  to  a pension 
need  not  be  continuous,  but  may  be  made  up  at  different 
periods  during  the  public  career  of  the  applicant.1 

III.  The  actual  functions  of  the  Cabinet  Council : with 
its  relations  to  the  Crown  and  to  the  Executive 
Government. 

A meeting  of  the  Cabinet  Council  is  ordinarily  held 
once  a week  for  the  purpose  of  deliberating  upon  State 
affairs ; but  when  occasion  requires,  they  assemble  much 
oftener.  It  forms  ‘ no  part  of  the  duty  of  Government 
to  hold  meetings  of  the  Cabinet  at  any  stated  times,  but 
only  according  to  the  necessities  of  the  public  service. 
Any  minister  may  summon  a Cabinet  whenever  he  pleases 
and  for  any  object,  either  connected  with  his  own  depart- 
ment or  for  anything  else.  But  instead  of  sending  at 
once,  and  ordering  a messenger  to  assemble  the  Cabinet, 
it  has  been  usual  to  apply  to  the  First  Minister,  who  then 

1 Rep.  on  Off.  Sal.  1850,  Evid.  J Rep.  on  Off.  Sal.  1850,  Evid. 
412-410.  I .ambert,  Organisation  Ad-  104,  106.  Murray’s  Handbook,  p. 
ministratire,  p.  64.  220. 
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naturally  orders  the  summons  to  be  issued.  During  a 
session  of  Parliament,  it  is  customary  for  the  Cabinet  to  be 
summoned  every  Saturday,  to  discuss  the  progress  of  legis- 
lation and  the  current  business  of  the  week  ; but  should  the 
public  service  require,  it  is  also  assembled  on  other  days.’11 
"Upon  the  prorogation  of  Parliament,  it  has  been  usual  to 
intermit  the  meetings  of  the  Cabinet  until  some  time  in 
October,  so  as  to  enable  ministers  to  absent  themselves 
from  town,  to  recruit  their  strength  after  the  labours  of 
the  session.1 

During  the  Crimean  war,  in  1854,  the  Cabinet  ministers  separated, 
as  usual,  at  the  close  of  the  parliamentary  session,  about  the  middle 
of  August,  and  did  not  reassemble  in  council  until  the  middle  of 
October.  This  circumstance  was  noticed  by  the  Sebastopol  Com- 
mittee ‘ with  regret,’  although  both  the  Premier  (Lord  Aberdeen) 
and  the  Secretary-at-War  assured  the  committee  that  nothing  had 
occurred  meanwhile  of  a natnre  to  require  a meeting  of  the  Cabinet, 
or  it  would  have  been  summoned  immediately. m The  late  Sir  George 
Lewis,  a most  excellent  authority  on  such  a subject,  has  pithily 
remarked : — ‘ People  who  know  how  things  are  managed,  know  that 
the  oftener  cabinets  meet  the  better.  Ignorant  persons  fancy  that 
when  cabinets  meet  often  there  is  something  wrong ; but  that  is  a 
mistake.  It  is  in  the  long  vacation  and  in  the  country  that  some 
ministers  do  something  brilliant  and  extraordinary  that  is  mncli 
objected  to.  When  ministers  get  together,  they  can  agree  on  some- 
thing plain  and  satisfactory.’  n 

Meetings  of  the  Cabinet  are  usually  held  at  the  Foreign 
Office ; but  this  is  merely  for  convenience : they  may  be 
assembled  at  the  private  residence  of  the  Premier,®  or  at 
any  other  place  where  they  can  be  got  together. 

It  is  not  necessary  that  any  definite  number  of  members 


* Ixn-d  Aberdeen,  in  Report  of 
Sebastopol  Committee,  Commons' 
Papers,  1854-5,  vol.  ix.  pt.  3.  p.  204. 
And  see  pt.  2.  p.  210. 

1 Ibid.  pt.  2.  p.  209. 

- Ibid.  pt.  3.  pp.  194,  295,  3G‘». 

” National  Review,  October  1813, 
p.  407. 

0 Peel’s  Memoirs,  vol.  ii.  p.  140. 
From  the  time  of  Harley,  Walpole, 


and  Grenville,  to  our  own  dav,  it  has 
been  customary  for  the  Prime  Minister 
occasionally  to  meet  his  colleagues  at 
a Cabinet  dinner-party,  when  affairs 
of  State  are  discussed,  and  perndven- 
ture  resolutions  agreed  upon  which 
are  afterwards  communicated  to  the 
king.  .See  ante,  p.  115.  Corresp. 
Will.  IV.  with  Earl  Grey,  vol.  i. 
p.  74  ; vol.  ii.  p.  22(5. 
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should  be  present  to  constitute  a formal  meeting  of  the 
Cabinet  Council,  as  there  is  no  fixed  quorum.*  The 
unavoidable  absence  of  the  Prime  Minister  himself  is 
no  hindrance,  provided  be  is  willing  to  allow  the  Cabinet 
to  confer  together  without  him." 

Ordinarily  the  Prime  Minister  would  direct  a summons 
to  attend  meetings  of  the  Cabinet  to  be  sent  to  every 
individual  having  a seat  therein ; but  this  rule  is  not 
inflexible.  It  is  notorious  to  all  persons  who  are  familiar 
with  our  constitutional  history,  that,  it  has  frequently 
happened  that  men  have  been  retained  in  office,  with 
nominally  a seat  in  the  Cabinet,  on  account  of  special 
administrative  or  departmental  ability,  who  nevertheless 
have  ceased  to  carry  political  weight,  or  to  be  regularly 
consulted  by  their  colleagues  on  questions  affecting  the 
general  government  of  the  country.  Besides  the  instances 
to  this  effect,  anterior  to  the  reign  of  George  III.,  which 
have  been  already  noted  in  this  chapter, r we  may 
refer  to  the  case  of  Lord  Chancellor  Eldon,  who  after 
the  accession  of  George  IV.  was  very  little  consulted 
by  his  brother  councillors  in  political  matters,  and  was 
left  almost  exclusively  to  the  discharge  of  his  official 
duties.  It  has  even  been  alleged  that  Mr.  Huskisson  was 
for  the  first  time  introduced  into  the  Cabinet  by  the 
Premier,  Lord  Liverpool,  not  only  without  previous  con- 
sultation with  Lord  Eldon,  but  without  his  knowledge ; 
and  that  the  Chancellor  was  first  informed  of  the  fact  by 
seeing  it  mentioned  in  a newspaper.* 

Moreover,  it  is  not  unusual,  in  the  working  of  a Cabinet, 
which  must  include  some  individuals  whose  time  is  fully 
engrossed  with  administrative  duties,  that  ‘ matters  are 
matured  and  considered  in  the  first  instance  by  a small 
number  of  members,  and  that  many,  especially  of  those 


* Common*' Papers,  1854— 5,  vol.  ix.  clxxxvi.  pp.  1590-1598. 
pt.  2,  p.  209.  ' See  ante,  p.  116,  also  p.  32. 

q Corresp.  Will.  IV.  with  Earl  * Campbell's  Chancellors,  vol.  rii. 
Grey,  vol.  i.  p.  352.  Hans.  Deb.  vol.  pp.  381, 383. 
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who  hold  offices  with  heavy  departmental  work, — such, 
for  example,  as  that  of  the  Secretary  of  State  for  India, — 
are  not  in  the  first  instance  consulted  as  to  measures 
which  are  about  to  be  proposed  to  the  Cabinet.’  When 
the  particular  question  has  been  suitably  matured,  a full 
Cabinet  Council  is  convened  to  decide  upon  it.1 

In  any  case  of  emergency,  requiring  immediate  action, 
the  Prime  Minister  would  not  scruple  to  assume  the  re- 
sponsibility of  exercising  the  supreme  authority  which 
belongs  to  his  office,  availing  himself  merely  of  such 
advice  or  assistance  as  might  be  within  reach. 

An  instance  of  this  kind  occurred  in  1845,  during  tho 
premiership  of  Sir  Robert  Peel,  the  particulars  of  which 
are  narrated  in  his  posthumous  ‘ Memoirs.’  The  sudden 
failure  of  the  Irish  potato  crop,  and  the  threatened 
scarcity  of  food  which  became  alarmingly  apparent  from 
information  that  reached  him  after  the  separation  of  the 
Cabiuet  on  November  6 in  that  year,  induced  the  Premier 
(acting  in  concert  with  two  of  his  colleagues)  to  take  the 
unusual  step  of  authorising  the  purchase  of  one  hundred 
thousand  pounds  worth  of  Indian  corn  in  the  United 
States,  on  account  of  the  Government.  It  was  necessary 
to  keep  this  transaction  secret  for  obvious  reasons.  It  was 
conducted  with  great  discretion  by  the  house  of  Baring, 
acting  on  behalf  of  the  Treasury,  which  department 
undertook  the  whole  pecuniary  risk.  The  corn  was 
intrusted  to  Irish  commissariat  officers,  in  the  spring  of 
1846,  to  sell  from  various  dcp6ts  at  a moderate  price, 
wherever  a deficiency  of  food  existed.  This  prompt  and 
energetic  measure  afforded  a most  timely  relief,  though 
it  failed  to  avert  altogether  the  horrors  of  famine  in  that 
terrible  crisis.” 

The  topics  to  be  discussed  in  council  on  any  particular 
occasion  are  seldom  known  beforehand.  Ministers  are 


* Lord  Cranboume,  Secretary  for  • l’eel’a  Memoirs,  yol.  ii.  p.  173. 
Tndia.  Hans.  Deb.  vol.  clxxxv.  p.  Knight’s  Hist,  of  Eng.  vol.  Yiii.  p. 
1348.  Earl  Russell,  ibid.  p.  1038.  648. 


Digitized  by  Google 


192 


THE  CABINET  COUNCIL. 


Questions 
before  the 
Cabinet. 


generally  aware  of  the  questions  under  the  consideration 
of  government,  but  it  is  not  customary  to  announce  the 
subject  for  which  a meeting  of  the  Cabinet  is  convened. 

The  deliberations  of  the  Cabinet  are  usually  confined 
to  matters  of  general  policy,  whether  domestic  or  foreign, 
including  such  measures  as  it  may  be  deemed  advisable 
to  submit  to  the  consideration  of  Parliament  for  the 
■welfare  and  social  advancement  of  the  nation.  But  there 
are  also  other  subjects  that  from  time  to  time  are  brought 
before  this  responsible  body.  For  example,  questions 
will  continually  arise  which,  though  not  ripe  for  immediate 
settlement,  nevertheless  require  careful  preliminary  in- 
vestigation. The  details  of  such  questions  are  first  ex- 
amined, either  by  individual  ministers  or  by  a committee 
of  the  Cabinet,  and  when  sufficiently  prepared  for  dis- 
cussion, are  then  submitted  for  the  consideration  of  the 
whole  Cabinet.’' 

It  has  been  a frequent  practice  of  late  years,  when  any 
subject  of  importance  has  arisen,  upon  which  the  head  of 
a great  department  of  State  (being  a Cabinet  minister) 
has  been  desirous  of  consulting  his  colleagues  in  the 
government,  for  a committee  of  the  Cabinet  to  be  con- 
vened to  go  into  the  details  of  the  question,  previously  to 
submitting  it  to  the  Cabinet  collectively.  The  mode  of 
effecting  this  is,  for  the  minister  who  desires  the  advice  of 
his  colleagues  to  request  the  Prime  Minister  to  appoint  a 
committee  to  assist  him  in  preparing  the  statement  which 
should  afterwards  be  made  to  the  Cabinet.  Every  year 
it  is  customary  for  such  committees  to  be  appointed  on 
behalf  of  the  War  Office,  the  Admiralty,  the  Treasury, 
and  other  departments  of  State." 

All  questions  of  administration  that  involve  either  new 
or  important  principles, — or  which  are  likely  to  excite 
discussion  in  Parliament, — are  brought  up  for  the  judg- 

* Report,  Com.  on  Official  Salaries,  w Rep.  Com.  on  Education,  Corn- 
Commons’  Papers,  1850,  voL  xv.  mons’  Papers,  1865,  vol.  vi.  Evid. 
Evid.  1397,  1409.  1887-1894. 
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ment  of  the  whole  Cabinet.  For  while,  in  the  govern- 
ment of  the  country,  each  minister  is  virtually  supreme  in 
his  own  department  up  to  a certain  point  (subject,  how- 
ever, to  the  constitutional  control  which  is  exercised  by 
the  Treasury,  in  all  cases  where  the  expenditure  of  public 
money  is  concerned),  beyond  that  he  must  either  consult 
the  Prime  Minister,  or  bring  the  matter  before  his 
colleagues  in  council.*"  For  example ; it  is  the  usage  for 
the  Cabinet  to  consider  of  the  number  of  men  required 
for  the  military  and  naval  service  of  the  year.  Their 
decision  is  reported  to  the  queen,  and  then  formally 
declared  by  the  Queen  in  Council.  It  is  afterwards  com- 
municated by  one  of  the  Secretaries  of  State  to  the 
Commander-in-chief  and  to  the  Board  of  Admiralty.  It 
then  becomes  the  duty  of  the  Secretary  of  State  for  War 
and  of  the  First  Lord  of  the  Admiralty  to  prepare 
estimates,  to  be  submitted  to  Parliament,  for  the  neces- 
sary supplies  to  carry  out  the  intentions  of  the  Govern- 
ment. The  manner  in  which  the  naval  power  shall  be 
distributed  is  also  a Cabinet  question.*  And  whenever 
circumstances  render  it  necessary  to  send  troops  abroad, 
the  consideration  of  the  measure  devolves,  in  the  first 
instance,  upon  the  Cabinet.  The  number  of  battalions  to 
be  employed  in  the  different  colonies  is  also  a matter  of 
general  policy,  which  is  determined  upon  by  the  Cabinet. 
And  appointments  of  officers  to  chief  commands,  whether 
naval  or  military,  are  generally  made  with  the  concurrence 
of  the  Cabinet/ 

Any  matters  of  difference  between  subordinate  members 
of  the  ministry,  in  regard  to  their  official  duties — if  not 
reconcilable  by  the  authority  of  the  Premier’ — and  any 


w*  Rowlands,  Eng.  Const.  430,  Rep.  Deb.  vol.  clxix.  p.  1281 ; ibid.  vol. 
Com.  on  Board  of  Admiralty,  Com-  cxc.  p.  308. 

nions'  Papers,  1801,  vol.  v.  p.  182.  * See  cases  in  Rep.  Com.  on  Board 

* See  pod,  p.  SOS.  of  Admiralty,  Commons'  Papers, 

1 Commons'  Papers,  1801,  vol.  v.  1801,  vol.  v.  p.  199.  Rep.  of  Sebas- 
p.  40.  Report  on  Military  Organise-  topol  Committee,  ibid.  1864-5,  vol. 
tion,  Commons’  Papers,  1800,  vol.  vii.  ix.  pt.  3,  pp.  293,  300. 
pp.  95, 030.  Sir  G.  C.  I^wis,  in  Hans. 
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questions  at  issue  between  different  departments  of  state, 
ought  to  be  submitted  to  the  decision  of  the  Cabinet. 

Thus,  on  June  27,  1862,  on  a motion  in  the  House  of  Lords  for 
the  production  of  certain  papers,  attention  was  called  to  the  fact 
that  some  prize  money,  which  had  been  earned  by  the  army  and 
navy  at  the  capture  of  Kertch  and  Yenikale,  in  1854,  had  not  been 
paid,  in  consequence  of  differences  on  the  subject  between  the 
Treasury  and  the  Board  of  Admiralty.  The  Admiralty  had  strenu- 
ously advocated  the  payment,  but  the  Treasury  had  interposed 
objections  and  difficulties,  whereby  the  captors  had  been  deprived  of 
their  unquestioned  rights.  The  Cabinet,  it  seems,  had  never  been 
appealed  to  in  the  matter.  Lord  Derby  censured  the  Government 
for  not  deciding  upon  the  case ; saying  that 1 it  was  one  with  which 
the  Government  ought  to  deal  in  its  executive  capacity  ; and  that 
when  differences  arose  between  two  members  of  the  Government,  a 
Cabinet  was  of  no  use  at  all  except  as  a final  court  of  appeal.’  * 
On  July  8 the  subject  was  brought  before  the  House  of  Commons, 
on  a motion  ‘ that  it  is  inexpedient,  in  the  opinion  of  this  House, 
that  judgment  should  be  any  longer  delayed  on  the  amount  of  prize 
money  due  to  her  majesty's  land  and  sea  forces  employed  in  the 
capture  of  Kertch  and  Yenikale,  on  May  24,  1854,  as  it  is  calculated 
to  injure  the  confidence  of  the  soldiers,  seamen,  and  marines  in  the 
good  faith  of  her  majesty’s  Government  in  the  matters  of  prize.’ 
After  a short  debate,  Lord  Palmerston  (the  Premier)  consented  to 
this  motion,  with  the  understanding  ‘ that  the  question  should  be 
referred  to  a competent  court  of  law;’  and  it  was  accordingly 
agreed  to.b  But  upon  mature  consideration,  and  after  further  com- 
munication with  the  law  officers  of  the  crown,  the  Government 
came  to  the  conclusion  that  the  claim  was  irresistible,  so  without 
appealing  to  a court  of  law  they  submitted  a vote  to  the  Honso 
of  Commons  in  committee  of  supply  for  the  sum  of  85,925/.,  to  com- 
pensate the  troops  and  seamen  for  the  value  of  the  stores  they  had 
captured  on  the  occasion  in  question.  This  vote  was  at  once  agreed 
to  by  the  House.® 

And  here  it  may  be  remarked,  incidentally,  that  the  public  dis- 
closure of  differences  of  opinion  between  two  or  more  departments  of 
Government,  though  sometimes,  perhaps,  unavoidable,  has  always  a 


* Ilans.  Deb.  vol.  clxvil.p.  1131.  To 
the  same  effect  Earl  Grey  afterwards 
said,1  there  ought  to  be  free  discussion 
between  the  departments,  and  there 
must  often  be  a difference  of  opinion 
between  them.  But  there  is  a mode 
of  settling  these  differences.  If  the 
matter  is  one  of  importance,  the 


Secretary  of  State  may  refer  it  to  the 
First  Lord  of  the  Treasury  ; and  if  his 
decision  is  not  satisfactory,  he  may 
refer  the  matter  to  the  Cabinet.’ 
Ibid.  vol.  clxviii.  p.  276. 
b Ibid.  vol.  clxviii.  p.  89. 

• Ibid.  vol.  clxx.  p.  613. 
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mischievous  effect  upon  the  public  service.  It  is  obvious  that  dis- 
cussion between  different  departments,  upon  points  of  policy  or 
practice,  must  frequently  take  place,  and  ought  to  be  regarded  as 
private  and  confidential.  Once  a decision  has  been  arrived  at,  the 
whole  administration  are  responsible  for  it ; but  meanwhile  the 
disclosure  of  any  actual  disagreement  is  unseemly,  and  is  calculated 
to  produce  most  injurious  results.11 

The  deliberations  of  the  Cabinet  upon  all  matters 
which  engage  their  attention  are  strictly  private  and 
confidential ; being  kept  secret  even  from  the  other 
members  of  the  administration,  who  have  no  seat  in  the 
Cabinet,  and  who  therefore  are  not  directly  responsible 
for  the  conduct  of  the  Government.  Upon  their  first 
introduction  into  the  Privy  Council,  ministers  are  invari- 
ably sworn  to  secrecy.*  Hence  they  are  not  at  liberty, 
thenceforth,  to  divulge  proceedings  in  council — or  to 
reveal  to  others  any  confidential  communications  they 
may  have  had,  either  with  the  sovereign  or  with  a 
colleague  in  office — without  express  permission  from  the 
crown.f  This  applies  equally  to  those  who  have  ceased 
to  form  part  of  an  administration,  as  to  members  of  an 
existing  government.* 

No  secretary  or  clerk  is  permitted  to  be  present  at 
meetings  of  the  Cabinet  Council ; neither  is  any  official 


d I Ians.  Deb.  vol.  clxxxv.  p.  403. 
And  see  the  discussion  in  the  House 
of  Lords  on  the  14th  July,  1802,  re- 
specting the  differences  between  the 
Treasury  and  the  Colonial  Office  in 
regard  to  the  Jamaica  debt,  ibid.  vol. 
clxviii.  p.  260.  And  on  this  subject 
see  Commons’  Papers,  1862,  vol. 
xxxvi.  p.  817.  See  alao  Mr.  Dis- 
raeli's remarks  upon  the  effect  of  the 
cases  of  misunderstanding  between 
ublic  departments,  which  were 
rought  to  light  in  the  session  of 
1802.  Hans.  Deb.  vol.  clxviii.  p. 
1168.  And  see  ibid.  vol.  clxix.  p. 
139.3.  And  as  respects  differences 
between  the  Treasury  and  the  Board 
of  Admiralty,  ante,  vol.  i.  p.  661. 
And  between  the  Board  of  Audit  and 
the  Board  of  Works,  ante.  vol.  i.  p. 
672.  And  between  the  War  Office 


and  the  Indian  Government,  see  Hans. 
Deb.vol.exe.  p.  176. 

• See  ante,  p.  66. 

' Mirror  of  l’arl.  1831-2,  p.  2009. 
See  the  observations  in  both  Houses 
of  Parliament  upon  a letter  from  the 
Lord-Lieutenant  of  Irelnnd  (the  Mar- 
quess of  Anglesey)  to  the  prime 
minister  (Earl  Grey),  pointingout,for 
the  information  of  the  Cabinet,  the 
views  entertained  by  his  lordship  in 
regard  to  the  situation  of  Ireland ; 
which  letter  was  read  in  the  House 
of  Commons  by  Mr.  Hume  and  other 
members.  Tbe  ui.  authorised  publi- 
cation of  this  letter  was  stigmatised 
as  ‘ a most  foul  and  scandalous  breach 
of  confidence.’  Ibid.  1834,  pp.  1373, 
1376,  1430,  1446. 

« Ibid.  1834,  p,  2645. 
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record  kept  of  its  proceedings.  The  decisions  of  the 
Cabinet  are  either  embodied  in  formal  minutes,  to  be 
submitted  to  the  sovereign,  or  else  are  carried  into  effect 
by  the  personal  directions  of  the  individual  ministers,  to 
whose  departments  they  may  particularly  apply." 

Mere  decisions  of  the  Cabinet,  unless  followed  up  by 
some  formal  order  or  declaration  of  the  Queen  in  Council, 
or  other  authoritative  official  act,  are  necessarily  of  an 
ephemeral  character  ; having  a present  efficacy  so  far  as 
concerns  the  matter  in  hand,  but  carrying  with  them  no 
permanent  authority.  ‘ It  is  an  important  feature  in  the 
executive  government  of  this  country,  that  there  is  no 
department  which  is  supreme  over  ail  the  other  depart- 
ments. It  is  quite  true  that  the  First  Lord  of  the 
Treasury  is  the  head  of  the  Cabinet,  and  the  Cabinet  can 
give  any  order,  which  it  would  be  the  duty  of  the  depart- 
ments to  obey ; but  it  is  not  at  all  true  that  that  order 
would  become  part  of  our  executive  or  administrative 
system.  On  the  contrary,  it  dies  with  the  Cabinet  that 
gave  it  birth  ; and  it  would  be  for  the  government 
which  followed  it  to  revive  it  or  not  as  they  might  think 
fit." 

If  any  authoritative  action  on  the  part  of  the  crown 
should  be  required,  in  order  to  give  effect  to  a decision 
of  the  Cabinet,  it  would  be  the  duty  of  the  Prime  Minister 
to  advise  a meeting  of  the  Privy  Council  to  be  summoned, 
from  whence  orders  in  council,  proclamations,  or  other 
official  notifications  might  proceed.  All  commands  of  the 
sovereign,  whether  emanating  from  the  Privy  Council,  or 
issued  upon  the  advice  of  a responsible  minister,  should  be 
transmitted  to  the  officer  or  department  of  state  charged 
with  giving  effect  to  the  same  by  a Secretary  of  State.1 

Apart  from  the  adoption  of  any  formal  minutes,  the 
extent  to  which  documentary  evidence  may  exist  in 

h Murray's  Handbook,  p.  101.  clxvi.  p.  1847. 

Hod,  I’arl.  Companion,  1868,  p.  84.  J Hans.  Deb.  Yol.  cxl.  p.  1047. 

1 Mr.  Gladstone,  Hans.  Deo.  vol.  And  see  pott,  p.  483. 
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regard  to  matters  which  have  at  any  time  undergone 
discussion  at  Cabinet  meetings,  depends  in  a great 
measure  upon  accidental  circumstances.  When  there  is 
an  opportunity  for  frequent  personal  intercourse  amongst 
those  who  take  a prominent  part  in  Cabinet  Councils,  it 
may  happen  that  little  or  nothing  is  committed  to  writing 
at  the  time.k  But  it  was  the  usual  practice  with  Sir 
Robert  Peel  to  bring  before  his  colleagues  his  particular  Minis- 
views  in  regard  to  great  public  questions,  upon  which  he  ml'mo- 
desired  to  have  a decision  of  the  Cabinet,  by  means  of  randums- 
written  memorandums.  These  papers  were  generally 
‘ read  by  himself  at  a meeting  of  the  Cabinet,  and  after- 
wards sent  in  circulation  amongst  the  members  of  the 
Government.  The  best  opportunity  was  thus  afforded  for 
a mature  consideration  of  statements  made,  and  of  argu- 
ments adduced,  in  support  of  measures  proposed  for 
consideration,  and  the  most  effectual  precaution  taken 
against  misconstruction,  and  hasty,  inconsiderate  de- 
cision.’ 1 This  practice  has  been  generally  followed,  not 
only  by  Prime  Ministers,  but  by  subordinate  members  of 
the  Cabinet,  who  have  been  desirous  of  calling  the  atten- 
tion of  their  colleagues  to  important  matters  that  have 
required  careful  statement  or  explanation.  Such  papers 
are  circulated  amongst  ministers  by  means  of  * Cabinet 
despatch  boxes,’  to  which  every  Cabinet  minister  possesses 
a master-key.1” 

It  sometimes  happens  that  a member  of  the  adminis-  other 
tration,  being  a Privy  Councillor,  but  without  a seat  in  ^te?to 
the  Cabinet,  is  called  upon  to  attend  a meeting  of  the  allfjld  ,lof 
Cabinet,  in  order  that  he  may  express  his  views  upon  cabinet.0 
some  question  which  intimately  concerns  his  own  depart- 
ment. Thus,  Lord  Castlereagh,  when  Chief  Secretary  to 


k Peel,  Memoirs,  vol.  ii.  p.  97. 

1 Ibid.  p.  00. 

“ Ibid.  pp.  184,  194.  Donne,  Oor- 
resp.  Geo.  III.,  vol.  ii.  p.  134. 
Haydn,  Book  of  Dignities,  88  n. — 
Occasionally  documents  which  are 


intended  to  be  perused  by  Cabinet 
ministers  only,  are  confidentially 
printed  at  the  foreign  Office,  to  avoid 
the  necessity  for  multiplying  manu- 
script copies  for  that  purpose.  Dans. 
Deb.  vol.  clxvi.  p.  711. 
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the  Lord-Lieutenant  of  Ireland,  was  invited  to  confer 
with  ministers  upon  Irish  questions,  in  September  1800, 
and  again  early  in  the  following  year."  If  the  occasion 
be  one  of  peculiar  gravity  and  importance,  a summons 
should  be  issued  by  the  proper  officer  directing  certain 
persons  to  attend  a committee  of  the  Privy  Council,  for 
certain  specified  purposes ; which  committee  should  con- 
sist of  the  Cabinet  ministers  and  the  other  privy  coun- 
cillors whose  attendance  is  required.  The  report  of  this 
committee  should  be  made  to  the  sovereign  in  Council. 
But  when  a mere  informal  interview  is  sought  by  Cabinet 
Ministers  with  a colleague  in  office,  he  would  simply  be 
invited  to  be  present  at  a sitting  of  the  Cabinet."  Unless 
some  arrangement  of  this  kind  be  adopted,  a department 
presided  over  by  a minister  who  is  not  of  the  Cabinet  is 
unable  to  take  the  opinion  of  the  Cabinet  upon  any 
matter,  except  by  means  of  a written  memorandum,  to 
be  presented  to  his  colleagues  in  council  by  the  Home 
Secretary ; a proceeding  which  does  not  always  obtain 
for  the  question  a full  and  satisfactory  consideration.p 

The  position  of  the  Prime  Minister  towards  the  Cabinet 
is  peculiar.  Although  he  is  the  head  of  the  administra- 
tion, and  necessarily  its  most  important  and  influential 
member,  yet  he  meets  all  his  colleagues  in  council  upon  a 
footing  of  perfect  equality.  At  meetings  of  the  Cabinet, 
the  only  one  who  has  precedence  over  his  fellows  is  in 
fact  the  president  of  the  council.  But  inasmuch  as  the 
entire  responsibility  for  the  Government  devolves  on  the 
First  Minister  of  the  Crown,  he  naturally  must  possess  a 
degree  of  weight  and  authority  in  council  which  is  not 
shared  by  any  other  member.  Ordinary  questions  may 
be  put  to  the  vote,  and  decided  by  a majority  adverse  to 
the  opinion  of  the  Prime  Minister.11  But  if  he  chooses, 

" Edinb.  Review,  vol.  eiii.  p.  350.  Grey,  vol.  i.  p.  309. 

See  also  Report,  Com.  on  Education,  ''  Rep.  Com.  on  Education,  1805. 
Commons’  Papers,  1805,  vol.  vL  Evid.  667, 068. 

Evid.  2305.  ■>  Corresp.  Will.  IV.  with  Earl 

• Corresp.  Will.  IV.  with  Earl  Grey,  vol.  l.  pp.  431,  433. 
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he  may  insist  upon  the  Cabinet  deciding  in  any  matter  in 
accordance  with  his  own  particular  views ; otherwise  lie 
has  the  power,  by  his  own  resignation  of  office,  to  dissolve 
the  ministry/  4 In  case  of  irreconcilable  differences  with 
his  colleagues,  he  may  require  their  resignation  or  a dis- 
solution of  the  Cabinet’* 

The  elder  Pitt,  who  had  been  all-powerful  as  Prime  Minister 
during  the  reign  of  George  II.,  was  obliged  when  George  III. 
ascended  the  throne  to  submit  his  measures  to  the  Cabinet.  Being 
out-voted  therein,  on  the  question  of  war  with  Spain,  he  resigned 
office,  declaring  that  ‘ he  would  not  remain  in  a situation  which 
made  him  responsible  for  measures  he  was  no  longer  allowed  to 
guide.’  * 

In  1797,  during  the  premiership  of  the  younger  Pitt,  he  sub- 
mitted to  the  Cabinet  the  expediency  of  renewing  an  attempt  to 
bring  about  a peace  with  France.  The  Cabinet  were  divided  upon 
the  question.  Lord  Grenville  and  Mr.  Windham  were  decidedly 
averse  to  any  overtures  of  the  kind.  But  Pitt  was  resolved,  and  it 
became  Grenville’s  duty,  as  Secretary  of  State,  to  make  the  pro- 
posal to  the  French  minister. " 

But  it  is  not  usual  for  the  Prime  Minister  to  proceed 
to  extremity  with  the  Cabinet,  until  he  is  convinced  that 
there  is  no  other  alternative  between  enforcing  the  adop- 
tion of  his  own  views  and  his  retirement  from  office.  For 
4 a compromise  is  the  natural  result  of  all  differences 
between  men  in  official  stations  under  a constitutional 
Government ; it  is  so  even  where  they  are  not  coequal  in 
authority.” 

At  the  time  of  the  failure  of  the  Irish  potato  crop,  in  the 
autumn  of  1846,  Sir  Robert  Peel,  who  was  then  Prime  Minister, 
advocated  in  the  Cabinet  the  opening  of  the  ports  for  the  admission 
of  foreign  com,  and  the  temporary  repeal  of  the  duties  on  the 
importation  of  com  ; but  having  the  support  of  three  only  of  his 
colleagues,  he  was  overruled,  and  did  not  insist  upon  it.  Several 
weeks  later,  the  necessity  becoming  more  urgent,  Sir  Robert  Peel 


' Report  on  Board  of  Admiralty, 
Commons’  Papers,  1801,  voL  v.  p. 
182.  And  see  Rep.  on  Mil.  Organi- 
sation, ibid.  1800,  vol.  vii.  p.  611. 

• Cox,  Eng.  Govt.,  062. 

* Campbell’s  Chief  Justices,  vol.  ii. 


p.  467. 

“ Massey,  George  III.,  vol.  iv. 
p.  248. 

' Rep.  on  Military  Organisation, 
Commons'  Papers,  I860,  vol.  vii.  p. 
657. 


Digitized  by  Google 


200 


THE  CABINET  COUNCIL. 


The  Prime 
Minister 
and  the 
Cabinet. 


again  advised  the  adoption  of  this  policy  ; but  could  not  induce  his 
colleagues  to  agree  with  him.  Whereupon  he  resigned  office ; and 
as  it  was  impossible  to  form  an  administration  from  amongst  his 
late  colleagues,  Lord  John  Russell  was  sent  for  by  the  queen.  His 
endeavours  to  form  a ministry  also  failed.  Her  majesty  then 
requested  Sir  Robert  Peel  to  withdraw  his  resignation,  which  he 
agreed  to  do,  and  reconstructed  his  Cabinet  by  selecting  for  his  col- 
leagues men  who  were  willing  to  co-operate  with  him  in  carrying 
out  his  policy  ; claiming  for  himself,  as  ‘ the  Minister  of  England,' 
the  * unfettered  power ' of  judging  of  those  measures  which  he 
believed  the  public  interests  to  require." 

On  April  23,  1863,  the  sum  of  60,0001.  was  voted  in  committee  of 
supply  towards  the  expense  of  a national  memorial,  or  monument, 
to  the  memory  of  the  late  Prince  Consort.  It  was  understood  that 
this  would  be  the  extent  of  the  pecuniary  assistance  to  be  granted 
by  Parliament  towards  this  undertaking.*  But  at  the  same  time 
the  Premier  (Lord  Palmerston)  promised  the  committee  of  con- 
struction that  the  Government  would  give  them  sufficient  old 
gun-metal  for  the  bronze  work  of  the  intended  structure.  Not 
being  immediately  wanted,  there  was  no  application  made  to  the 
Treasury  or  War  department  for  this  gun-metal  until  1865,  when 
the  memorial  having  reached  the  stage  at  which  the  metal  was 
required  it  was  applied  for.  Lord  Palmerston  then  consulted  the 
Cabinet  upon  the  matter,  when  some  of  his  colleagues  (including 
the  Chancellor  of  the  Exchequer)  expressed  their  disapproval  of  the 
course  taken  in  regard  to  it.  But  there  appears  to  have  been  no 
formal  decision  of  the  Cabinet  on  the  question.  Lord  Palmerston, 
however,  took  the  responsibility  of  writing  to  the  parties  interested, 
informing  them  of  the  objections  made  by  some  of  his  colleagues, 
but  nevertheless  repeating  his  original  promise,  and  adding  that  if 
necessary  he  should  be  prepared  to  submit  a vote  to  the  House  for 
the  metal.  At  this  juncture  Lord  Palmerston  died,  and  his  ministry 
was  broken  np.  A year  afterwards,  the  Derby  ministry,  being 
appealed  to  on  the  subject,  resolved  to  give  effect  to  Lord  Palmer- 
ston’s engagement,  upon  the  faith  of  which  the  memorial  committee 
had  continued  to  act.  But  pursuant  to  a rule  which  had  been 
adopted  by  the  Treasury,  at  the  desire  of  the  House  of  Commons,  it 
was  determined  to  submit  a resolution  in  committee  of  supply  for 
the  grant  of  the  sum  of  4,970/.,  being  the  value  of  the  gun-metal,  to 
enable  the  Treasury  to  purchase  it  from  the  War  department  and 
present  it  to  the  promoters  of  the  memorial.  In  debating  this 
resolution,  the  ex-Chancellor  of  the  Exchequer  (Mr.  Gladstone) 
demurred  to  the  statement  that  the  Palmerston  Government  had  in 
any  way  consented  to  this  proceeding,  whatever  might  have  been 

• Hans.  Deb  vol.  lxxxiii.  pp.  86-95.  * Ibid.  vol.  clxx.  p.  605. 
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said  or  done  by  Lord  Palmerston  himself  in  the  matter.  But 
Mr.  Disraeli,  as  Chancellor  of  the  Exchequer,  contended  that  the 
House  would  * not  be  acting  fairly  or  in  a liberal  spirit  if  they  took 
advantage  of  a petty  objection  to  throw  obstacles  in  the  way  of 
carrying  out  the  engagement  ’ made  by  Lord  Palmerston  in  writing 
on  this  subject.  Whereupon  the  vote  was  agreod  to,  without  further 
remark.* 

We  have  next  to  consider  of  personal  communications 
between  the  sovereign  and  the  members  of  his  Cabinet 
Council.  And  in  view  of  the  constitutional  relationship 
which  subsists  between  the  king  and  his  ministers  it  will 
be  appropriate  to  notice,  in  this  connection,  the  position 
of  political  neutrality  which  is  occupied  by  the  sovereign 
in  his  intercourse  with  all  other  persons ; including  those 
who  have  the  privilege  of  access  to  the  royal  presence, 
and  who  may  desire  to  avail  themselves  of  such  an  oppor- 
tunity to  express  to  him  their  own  convictions  upon 
questions  of  public  concern.' 

The  official  channel  of  intercourse  between  the  sove- 
reign and  the  Cabinet  Council  was  formerly  a secretary 
of  state,  but  is  now  invariably  the  Prime  Minister.*  It 
devolves  upon  this  functionary  to  convey  to  the  sovereign 
for  his  approbation  all  the  important  conclusions  of  the 
Cabinet ; and  to  him  the  sovereign  makes  known  his 
decisions  thereon.’*  Communications  on  affairs  of  state 
are  constantly  passing  between  the  sovereign  and  the 
Prime  Minister.  Sometimes  the  sovereign  will  address 
‘the  Cabinet’  collectively;0  but  usually  his  official  corre- 
spondence is  conducted  exclusively  with  the  Prime  Minis- 
ter, by  whom  the  royal  letters  are  read  to,  or  circulated 
amongst,  his  colleagues  in  the  Cabinet.  Being  confiden- 
tial papers,  they  must  necessarily  be  withheld  from  all 
other  persons  ; unless  by  express  leave  of  the  king.  For, 


i Hans.  Deb.  vol.  clxxxiv.pp.  1561,  • See  ante,  pp.  30,  118. 

1670.  1006.  b See  Edino.  Review,  vol.  cxxv. 

* For  the  proceeding  necessary  on  p.  646. 
the  part  of  a peer,  holding  no  official  • Jesse,  Life  of  Geo.  III.,  vol.  id. 
rank,  to  obtain  audience  with  the  pp.  448,  460,  630. 
sovereign,  see  ante,  vol.  i.  p.  170. 
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as  has  been  already  noticed,  the  king’s  counsels  must  be 
kept  secret  by  all  who  take  part  therein.11 

William  IV.,  whose  bearing  as  a constitutional  monarch 
won  for  him  universal  confidence  and  respect,*  affords  us 
an  admirable  example  of  the  nature  of  the  intercourse 
that  ought  to  subsist  between  the  sovereign  and  those 
who  are  permitted  to  have  an  audience  with  him.  We 
learn,  upon  undeniable  authority,  that  his  majesty  was 
always  accessible  to  everyone  who  desired  an  interview, 
that  he  was  in  the  habit  of  seeing  many  persons  daily, 
with  whom  he  would  converse  freely  upon  any  topic 
upon  which  they  had  information  to  impart ; but  that, 
‘although  he  may  listen  to  them,  he  never  converses 
upon  any  matter  which  may  be  the  subject  of  communi- 
cation with  his  government,  or  respecting  ministerial  or 
official  arrangements  in  contemplation.  Politics  are  never 
the  subject  of  conversation,  . . . even  common  articles  of 
intelligence  are  not  noticed  otherwise  than  as  conveyed 
in  the  newspapers.’ f 

The  only  deviation  on  the  part  of  William  TV.  from 
the  strict  rule  of  abstinence  from  all  political  conversation 
with  persons  not  of  the  number  of  his  ‘ immediate  consti- 
tutional advisers,’  was  when,  at  the  request  or  with  the 
knowledge  of  his  ministers,  he  would  invite  an  interview 
with  some  peer  or  lord  of  Parliament,  for  the  purpose 
of  endeavouring  to  allay  the  violence  of  party  strife,  or 
of  promoting  the  success  in  Parliament  of  ministerial 
measures  which  he  deemed  of  vital  consequences,  and 
which  were  in  jeopardy  through  the  extent  of  opposition 
they  were  encountering.  At  such  times,  the  king  would 
not  hesitate  to  point  out  to  his  auditors  the  great  public 


d See  ante,  pp.  55, 
Corresp.  Will.  IV. 


195.  And 
with  Earl  Grey, 

vol.  ii.  p.  229. 

' Sec  ante,  vol.  i.  p.  180.  Corresp. 
Will.  IV.  with  Earl  Grev,  vol.  i. 
^ , vii.-ix. 

but.  pp.  01,  62 ; and  Bee  p.  176. 


The  conduct  of  George  III.,  in  1806, 
and  later  years,  was  characterised  by 
a like  scrinjulous  impartiality.  See 
Yonge,  Life  of  Lord  Liverpool,  vol.  i. 
pp.  217-221.  See  also  as  regards  the 
l’rince  Regent,  Ibid.  voL  ii.  p.  242. 
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advantages  that  in  his  judgment  would  ensue  from  a dis- 
passionate and  conciliatory  consideration,  in  a spirit  of 
compromise,  of  the  particular  question.* 

It  is  true  that  there  is  an  ancient  constitutional  rule 
which  forbids  the  sovereign  from  taking  notice  of  any 
matter  in  agitation  or  debate,  in  either  House  of  Parlia- 
ment, until  the  same  has  been  officially  communicated  for 
his  concurrence,  and  which  declares  that  no  opinion  of 
the  sovereign,  upon  any  bill  or  other  proceeding  depend- 
ing in  either  House,  ought  to  be  reported,  with  a view  to 
bias  the  votes  of  members.11  This  regulation  is  necessary 
in  order  to  guard  the  independence  of  Parliament  in  the 
exercise  of  its  legislative  functions.  But  it  was  originally 
framed  under  circumstances  widely  different  to  those  of 
our  own  time,  and  to  remedy  an  evil  which  no  longer 
exists.  While,  as  regards  the  Houses  of  Parliament  in 
their  collective  capacity,  the  rule  is  still  capable  of  the 
strictest  interpretation,*  it  must  not  be  construed  so  as  to 
infringe  upon  the  ancient  and  undoubted  privilege  of 
every  peer  of  the  realm,  as  an  hereditary  councillor  of  the 
crown,  to  have  an  audience  with  the  sovereign,  for  the  pur- 
pose of  making  any  representation  he  may  think  fit  upon 
public  affairs.'  In  general,  the  sovereign  would  receive 
such  communications  without  comment ; reserving  for  the 
ear  of  his  constitutional  advisers  his  personal  opinion  upon 
any  debateable  political  question  brought  before  him  in 
this  manner.  But  in  extreme  cases,  when  it  may  be 
advisable  to  endeavour  to  reconcile  conflicting  opinions 
and  to  conciliate  rival  parties,  we  are  warranted  by  con- 
stitutional precedent  in  claiming  for  the  sovereign  a right 
to  interpose,  and  with  the  weight  which  belongs  to  his 
elevated  position  to  proffer  counsel  and  advice  to  any 

* See  Corr.  -with  Earl  Grey,  vol.  ii.  h See  ante,  toI.  i.  p.  62.  And  see 
pp.  19,  21,  38,  38,  64,  108.  Similar  Jesse,  Life  of  Geo.  III.,  vol.  i.  pp. 
efforts  were  attributed,  by  public  337-347. 

rumour,  to  her  majesty  queen  Vic-  1 See  May,  Pari.  I’rac.  ed.  1803, 

toria,  during  the  party  conflicts  upon  p.  314. 

the  Reform  question,  in  1867.  J See  ante,  vol.  i.  pp.  61-63. 
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influential  statesmen,  irrespective  of  their  particular  stand- 
ing towards  the  existing  administration.  But  such  an 
act  of  interposition  is  only  suitable  as  a last  resource,  to 
restore  harmony  to  the  body  politic.  It  is  never  justi- 
fiable for  the  purpose  of  creating  an  antagonism  between 
the  two  Houses  of  Parliament ; as  when  George  HI.,  iu 
1783,  canvassed  the  House  of  Lords  against  the  India 
Bill,  which  had  passed  the  Commons,  contrary  to  his 
most  serious  convictions,  instead  of  withholding  his  sanc- 
tion to  the  measure,  dissolving  Parliament,  or  (as  he 
afterwards  did)  requiring  the  ministers  who  introduced  it 
to  resign.1  It  is  only  as  a mediator  in  cases  of  emer- 
gency, and  iu  order  to  remove  obstructions  to  the  pro- 
gress of  legislation,  that  the  sovereign  is  constitutionally 
at  liberty  to  express  his  individual  opinions  to  peers  and 
lords  of  Parliament,  with  the  view  of  influencing  their 
conduct  in  Parliament  upon  a particular  question.1  And 
any  such  expression  of  opinion  ought  to  be  strictly 
limited  to  advice  and  counsel,  and  should  not  (except  in 
the  case  of  persons  in  the  civil  service  of  the  crown"1) 
amount  to  an  interference  with  the  freedom  of  action  of 
any  member  of  the  legislature. 

Thus,  in  the  year  1700,  when  a furious  controversy  was  raging 
between  the  two  Houses  on  account  of  an  attempt  by  the  Commons 
to  pass  a measure  which  the  Lords  disliked,  but  which  was  popular 
in  the  country,  by  tacking  it  to  a bill  of  supply,  William  III.,  though 
he  too  objected  to  the  measure,  saw  the  extreme  peril  of  any  conflict 
upon  such  a question,  and  exerted  himself  to  get  the  bill  passed  by 
the  Lords.  He  let  it  be  known  that  he  considered  the  passing  of 
the  bill  as,  on  the  whole,  a lesser  evil  than  its  acceptance.  Where- 
npon  the  temper  of  the  Lords  underwent  a considerable  change. 


k See  ante,  vol.  i.  p.  52. 

1 Hearn,  Govt,  of  Eng.,  p.  178. 

" Such  persons,  if  holding  seats  in 
Parliament,  are  subject  to  the  rule 
which  requires  political  unanimity  in 
every  member  of  the  administration. 
1 Perfectly  sensible  of  the  necessity 
of  giving  a positive  and  unequivocal 
support  to  his  government,’  King 
William  IV.  insisted  upon  every 


member  of  his  household,  having  a 
seat  in  either  House,  voting  with 
ministers  on  their  Heform  Bill,  in 
1831  and  1832,  under  penalty  of 
dismissal  from  office.  His  majesty's 
conduct  in  this  matter  was  highly 
commended  by  the  Prime  Minister. 
Earl  Grey,  Corresp.  with  Will.  IV. 
vol.  i.  pp.  290,  295 ; vol.  ii.  pp.  107, 
179.  And  see  pod,  p.  331. 
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Few  indeed  altered  their  votes,  but  a sufficient  number  abstained 
from  voting  to  permit  of  the  passing  of  the  bill,  without  amend- 
ment." 

Again,  in  1832,  William  IV.  interposed  to  induce  a majority  of 
the  Peers  to  accept  the  Reform  Bill  which  had  passed  the  House  of 
Commons,  as  being  a less  painful  and  hazardous  alternative  than 
the  proposed  creation  of  a sufficient  number  of  peers  to  ensure  the 
success  of  the  measure  in  the  House  of  Lords.  This  proceeding, 
though  upon  the  face  of  it  an  obvious  interference  with  the  indepen- 
dence of  Parliament,  and  as  such  emphatically  condemned  by  Sir 
Erskino  May,"  was  approved  of,  at  the  time,  by  Earl  Grey,  the 
Prime  Minister,  as  an  act  of  conciliation,  becoming  in  the  sovereign, 
as  well  as  the  means  of  avoiding  a far  greater  evil.!1 

We  may  therefore  admit  that  the  personal  interposi- 
tion of  the  sovereign  to  mediate,  in  extreme  cases, 
between  contending  parties  in  the  state,  is  a commend- 
able and  appropriate  service,  and  of  benefit  to  the  com- 
monwealth. But  it  is  most  needful  that  lie  should  bear 
in  mind  the  weight  that  will  naturally  be  attached  to 
eveiy  word  he  utters,  and  carefully  avoid  giving  expres- 
sion to  any  opinions  at  variance  with  those  entertained 
by  his  responsible  advisers,  unless,  as  in  1783,  he  is  pre- 
pared to  take  the  consequences  of  their  resignation  or 
dismissal.*  Moreover,  the  substance  of  any  such  conver- 
sations should  invariably  be  communicated  to  the  Prime 
Minister,  with  as  little  delay  as  possible,  in  order  to 
prevent  any  future  misunderstandings,  or  inconvenience.1 

During  the  Grey  administration,  in  November  1831,  a circum- 
stance occurred  which  induced  the  Premier  to  address  a word  of 
caution  to  the  king,  lest  the  strict  line  of  abstaining  from  the 
expression  of  political  opinion  towards  persons  not  in  his  constitu- 


" Macaulay,  Hist,  of  England,  vol. 
v.  ch.  xxv. 

” May,  Const.  Hist.  vol.  i.  p.  120. 
But  see  Ileam,  Govt,  of  Eng.,  p.  177. 
A fuller  examination  of  this  case,  in 
the  light  of  the  recently  published 
correspondence  of  Earl  Grey  with 
King  William  IV.,  has  led  "me  to 
modify  the  opinion  expressed  in  my 
first  volume  (pp.  Go,  121)  on  this 
subject,  when  I followed  Mr.  May  in 


condemning  the  interference  of  the 
king.  I am  now  disposed  to  agree 
with  Mr.  Hearn  in  thinking  the  con- 
duct of  the  king,  under  the  circum- 
stances, to  hare  been  justifiable. 

r Earl  Grey,  Corresp.  with  Will. 
IV.,  vol.  ii.  pp.  439—16:1. 

* See  ante,  vol.  i.  p.  63.  Camp- 
bell's Chancellors,  vol.  v.  p.  6G6. 

' Earl  Grey,  Corresp.  with  Will. 
IV.,  vol.  ii.  pp.  40,  44,  48,  66,  147. 
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ticmal  service  might  be  overstepped  without  the  knowledge  or 
consent  of  ministers.  In  the  lawful  exercise  of  his  privilege  as 
a peer,  the  Duke  of  Wellington  (then  in  opposition)  undertook  to 
write  to  his  majesty,  enclosing  a memorandum  on  the  great  danger 
to  which  the  country  was  exposed  by  the  violence  of  the  political 
unions,  which  had  originated  from  the  prevailing  agitation  on 
parliamentary  reform.  The  king,  without  waiting  to  communicate 
this  memorandum  to  any  of  his  ministers,  at  once  replied  to  the 
duke's  letter,  informing  him  that  tho  Government  were  fully  alivo 
to  the  peril  he  referred  to,  ‘ and  that  there  existed  a cordial  union 
of  sentiment  on  tho  subject  between  his  majesty  and  his  govern- 
ment.’ Immediately  afterwards  the  king  forwarded  copies  of  this 
correspondence  to  the  Prime  Minister.  Earl  Grey  could  not  refrain 
from  expressing  his  surprise  at  the  perusal  of  these  papers,  or  from 
stating  to  the  king  that  ‘ the  propriety  and  constitutional  character 
of  them  ’ appeared  to  him  ‘ more  than  questionable.’  His  majesty 
replied  that  on  receiving  the  duke's  memorandum  it  had  occurred 
to  him  ‘ that  as  a peer  and  a privy  councillor  his  grace  had  a right 
to  address  to  him  by  letter  that  which  he  might  have  communicated 
in  a private  audience  if  he  had  thought  fit  to  ask  it.  That  in  any 
other  case,  his  majesty  might  have  sent  the  letter,  Ac.,  to  Earl  Grey, 
and  confined  himself  to  an  acknowledgment  of  the  receipt,  and  to 
informing  the  writer  that  it  had  been  so  disposed  of.’  Subsequently 
the  king  assured  Earl  Grey  that  ‘ his  majesty’s  reply  to  any  com- 
munication from  his  grace  relating  to  such  matters  will  in  future  be 
limited  to  a simple  acknowledgment,’  a promise  which  he  after- 
wards adhered  to,  on  the  receipt  of  a second  letter  from  the  duke  on 
the  same  subject.  In  expressing  his  satisfaction  at  being  informed 
of  this  determination,  Earl  Grey  added  that  ‘ it  certainly  might  in 
many  cases  produce  inconvenience,  if  his  majesty  were  to  express 
opinions  to  any  but  his  confidential  servants  in  matters  which  may 
come  under  their  consideration,  with  a view  to  the  advice  to  be 
submitted  to  his  majesty  upon  them.* 

Upon  the  accession  of  our  gracious  queen,  and  until  after 
her  marriage  with  Prince  Albert,  her  majesty  has  confessed 
that  she  permitted  herself  to  be  influenced  by  ‘ strong  feel- 
ings of  partisanship,’  in  favour  of  the  Whigs,  who  were  then 
in  power.  But  ‘ the  prince  early  understood  the  position 
which  it  becomes  the  sovereign  of  Great  Britain  to  hold 
between  conflicting  political  parties,  and  the  line  of 
conduct  which,  as  the  consort  of  that  sovereign,  it  was 


* Earl  Grey,  Corresp.  with  Will.  IV.,  vol.  i.  pp.  413-42G. 
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right  for  him  to  observe.’  He  therefore  ‘ held  himself 
aloof  from  all  the  trammels  of  party,  its  jealousies  and 
animosities,  and  resolutely  abstained  from  even  the  ap- 
pearance of  political  partisanship.  And  not  only  so,  but 
the  feelings  of  that  nature  by  which  the  queen  so  can- 
didly admits  that  she  was  herself  biassed  at  this  time, 
soon  ceased  to  show  themselves,  under  the  influence  of 
his  judicious  counsels;  and  all  parties  have  long  borne 
willing  testimony  to  the  cordial  and  constitutional  support 
which,  when  charged  with  the  administration  of  the 
government,  each  party  in  turn  received  from  the  queen, 
and  from  the  prince  as  her  natural  confidential  adviser.’6 
In  his  wise  and  patriotic  endeavour  to  inculcate  upon  her 
majesty  the  duty  of  strict  neutrality  in  political  matters, 
Prince  Albert  was  ably  seconded  by  Lord  Melbourne,  the 
then  rrirae  Minister,  who,  though  himself  a Whig,  took 
the  opportunity  of  the  royal  marriage  to  urge  upon  the 
queen  that  the  time  had  come  when  she  ‘ should  have  a 
general  amnesty  for  the  Tories.’  And  upon  another 
occasion,  ‘speaking  of  the  Tories,  against  whom  the 
queen  was  very  irate,  Lord  Melbourne  said,  ‘ You  should 
now  hold  out  the  olive-branch  a little.’ “ 

The  queen’s  predilection  for  the  Whigs  at  the  com- 
mencement of  her  reign  may  be  easily  accounted  for.  It 
was  partly  attributable  to  her  personal  regard  for  Lord 
Melbourne,  who  guided  her  first  steps  as  a sovereign  with 
the  most  affectionate,  loyal,  and  devoted  care.  It  was  also 
fostered  and  increased  by  certain  proceedings  in  Parlia- 
ment in  relation  to  the  naturalisation  of  Prince  Albert, 
and  the  sum  to  be  granted  for  the  expenses  of  his  house- 
hold, wherein  the  Tory  opposition  evinced  an  unusual 
degree  of  party  asperity/  These  circumstances,  however, 
although  sufficient  to  account  for  and  to  explain  her 
majesty’s  bias,  afford  no  justification  for  it,  as  she  herself 
has  simply  and  touchingly  confessed.  But  allowance 

1 Orey,  Early  Years  of  the  Prince  ■ Ibid.  p.  827. 

Consort,  pp.  276,  284,  327.  * Ibid,  chapters  xi.  xii.  xiii.  xiv. 
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must  be  made  for  the  queen’s  youth  and  inexperience  at 
this  trying  juncture  : the  more  so,  as  since  her  marriage 
she  has  uniformly  co-operated,  in  the  most  frank  and 
unreserved  manner,  with  every  leading  statesman,  of 
whatever  party,  who  has  in  turn  enjoyed  her  political 
confidence." 

The  privilege  of  access  to  the  sovereign  is  accorded  to 
every  political  head  of  an  administrative  office,  who  is  at 
liberty  to  make  whatever  communications  may  be  neces- 
sary on  behalf  of  his  own  department.  But  all  corre- 
spondence between  the  sovereign  and  a subordinate 
minister  should  be  submitted  to  the  Premier ; if  not 
beforehand,  at  any  rate  immediately  after  it  has  taken 
place.1 

The  sovereign  is  never  present  at  meetings  of  the 
Cabinet  Council.  Formerly,  as  we  have  seen/  a different 
practice  prevailed.  But  it  needs  no  argument  to  prove 
that  in  order  to  be  impartial,  the  deliberations  of  the 
responsible  advisers  of  the  crown  upon  affairs  of  state 
must  be  private  and  confidential. 

Until  ministers  have  come  to  an  understanding  as  to 
the  advice  they  will  tender  to  their  sovereign,  upon 
any  given  occasion,  it  would  be  premature  for  them 
to  communicate  with  the  crown  thereon.  The  Premier 
himself  is  under  no  obligation,  either  of  duty  or  of 
courtesy,  to  confer  with  the  sovereign  upon  any  matter 
which  is  still  under  the  consideration  of  the  Cabinet. 
But  so  soon  as  any  particular  project,  or  line  of  policy, 
has  been  agreed  to,  with  a view  either  to  legislative  or 
administrative  action,  it  becomes  the  duty  of  the  Premier, 
as  the  minister  in  whom  the  crown  has  placed  its  consti- 
tutional confidence,  to  take  the  royal  pleasure  thereupon ; 
and  to  afford  his  sovereign  an  opportunity  for  the 
exercise  of  ‘ that  constitutional  criticism  in  all  departments 


• See  ante,  vol.  i.  p.  187.  116,  354. 

* Corresp.  Will.  IV.  with  Earl  r See  mite,  p.  116. 
Grey,  vol.  i.  pp.  46,  76,  70,  80,  83, 
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of  the  state,’  which  is  the  right  and  duty  of  the  Crown, 
and  which  in  its  operation  is  confessedly  ‘ most  salutary  ’ 
and  efficacious.' 

A neglect  of  this  rule  by  Mr.  Pitt  when,  in  the  year 
1800,  his  colleagues  had  coincided  with  him  as  to  the 
expediency  of  a certain  concession  to  the  claims  of  the 
Roman  Catholics,  led  to  his  loss  of  office,  and  to  the  with- 
drawal of  the  king’s  confidence  from  the  ministry.* 

It  is  somewhat  remarkable  that  Mr.  Addington,  who 
succeeded  Mr.  Pitt  as  Prime  Minister,  should  also  have 
exposed  himself  to  the  charge  of  forgetting  the  deference 
due  to  his  sovereign,  when,  in  1803,  he  made  overtures 
to  Mr.  Pitt  to  resume  the  premiership,  without  having 
been  authorised  to  do  so  by  the  king.6  Mr.  Pitt’s  reply 
was,  that  before  considering  the  matter,  ‘ he  should  first 
desire  to  know  what  his  majesty’s  wishes  might  be  on  the 
subject.’'  He  afterwards  communicated  to  Mr.  Adding- 
ton the  exact  conditions  upon  which  alone  he  would 
consent  to  take  office  ; but  intimated  that  any  discussion 
thereof  must  be  * considered  merely  as  common  conversa- 
tion.’ Adding  that  ‘ he  must  be  fully  acquainted  with 
his  majesty’s  pleasure,  before  he  could  say  a word  or 
pronounce  a name  which  should  be  considered  as  binding.’ 
These  terms  proved  to  be  unacceptable  to  the  Cabinet, 
and  the  negotiation  ended,  whereupon  Mr.  Titt  declared 
that  he  would  ‘ in  future  receive  no  overtures  but  such  as 
might  be  made  by  the  express  command  of  his  majesty.’ 
Several  days  afterwards,  Mr.  Addington  informed  the 
king  of  the  matter,  and  offered  to  lay  before  him  the 
wdiole  correspondence.  But  his  majesty,  being  annoyed 
that  he  had  not  been  earlier  consulted,  refused  to  read 


* Mr.  Disraeli,  Hang.  Dub.,  vol. 
clxxxviii.  p.  1113.  And  see  ante,  vol. 
i.  pp.  201,  231. 

* Ma-gev,  Ueo.’LlI.,  vol.  iv.  p.  550. 
Russell's  Life  of  Fox,  vol.  iii.  p.  202. 
Stanhope’s  Pitt,  vol.  iii.  pp.  268- 
276.  Sir.  Pitt  afterwards  blamed 
himself  for  ‘not  hu\ ing  earlier  en- 

V0L.  II.  P 


deavoured . to  reconcile  the  king  to 
the  measure  about  the  Catholics.’ 
Ibid  p.  287. 

b See  SirO.  C.  Lewis’s  remarks  on 
this  affair,  ante,  vol.  i.  p.  84  n. 

e Stanhope’s  Pitt,  vol.  iii.  p.  432; 
vol.  iv.  p.  32. 
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the  letters,  or  to  take  any  notice  of  them.  Two  days 
later  he  said  to  Lord  Pelham,  ‘ It  is  a foolish  business 
from  one  end  to  the  other.  It  was  begun  ill,  conducted 
ill,  and  terminated  ill.’'1 

It  may  seem  difficult  to  determine,  in  every  instance, 
precisely  what  matters  ought  to  receive  the  assent  of  the 
crown,  beforehand,  and  what  might  be  properly  under- 
taken at  the  discretion  and  upon  the  responsibility  of  the 
several  heads  of  executive  departments.  But  this  much, 
at  any  rate,  is  clear,  that  no  important  acts  of  Govern- 
ment, which  would  commit  the  crown  to  a definite  action, 
or  line  of  policy,  which  had  not  already  received  the 
royal  approbation,  should  be  undertaken  without  the 
previous  sanction  of  the  sovereign.  This  rule  is  not 
meant  to  apply  to  the  ordinary  course  of  official  com- 
munications, but  to  such  only  as,  to  any  extent,  may 
initiate  a new  line  of  policy,  or  upon  which  it  might  be 
conceived  that  a doubt  would  arise  as  to  the  sentiments 
that  would  be  entertained  by  the  sovereign,  either  in 
regard  to  the  act  itself,  the  method  of  its  performance, 
or  the  language  employed  in  relation  thereto.'  On  the 
other  hand,  it  is  not  necessary  to  consult  the  crown  upon 
ordinary  matters  of  official  routine,  or  upon  minor  points 
of  administration,  which  are  suitable  to  be  transacted  by 
the  direct  authority  of  the  head  of  the  particular  de- 
partment of  state  responsible  for  the  same/ 

Any  minutes  that  may  be  agreed  upon  by  the  Cabinet, 
and  which  are  intended  to  be  communicated  to  the 
sovereign,  should  be  conveyed  through  the  Premier, 
either  by  letter  or  at  an  audience,  to  be  requested  for  the 
purpose.  Such  minutes  should  invariably  record  the 
names  of  the  ministers  present  when  they  were  adopted.* 

11  Stanhope’s  l’itt,  rol.  iv.  pp.  36,  ■ Russell,  Corresp.  Fox,  vol.  i.  p. 

37.  Jesse,  George  III.,  vol.  iii.  p.  308.  351.  Stapleton,  Canning  ami  hia 

• Ma_v,  Const.  Hist.,  vol.  i.  p.  132.  Times,  pp.  405,410.  Corresp.  Will. 
And  see  Corresp.  of  William  IV.  with  IV.  with  Earl  Grey,  vol.  i.  pp.  2,  18, 
Earl  Grey,  vol.  ii.  pp.  355,  304,  373,  38,  225 ; vol.  ii.jp.  330.  As  early  ns 
370.  And  pp.  457-450.  the  reign  of  Richard  II.,  we  find  the 

' May,  Const.  Hist.,  vol.  i.  p.  135.  names  of  the  members  of  the  king’s 
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The  conclusions  of  the  Cabinet  in  less  important  matters 
are  usually  made  known  to  the  sovereign  by  letter  from 
the  Prime  Minister.*1  If  any  ministers  present  at  a Cabinet 
Council  dissent  from  a minute  which  has  been  agreed  to 
by  a majority  of  the  ministers  present,  the  names  of  the 
dissentients,  and  the  extent  of  their  opposition,  should  be 
communicated  to  the  king.'  Sometimes  the  substance  of 
the  deliberations  of  the  Cabinet,  upon  a particular  ques- 
tion, is  explained  to  the  king  by  the  Premier  at  a personal 
interview,  when  if  the  matter  be  of  sufficient  gravity  and 
importance,  written  minutes  would  be  prepared  of  the 
conversation  between  the  sovereign  and  his  chief  minister, 
in  order  to  prevent  misapprehension  in  communicating 
the  same  to  other  members  of  the  Cabinet.1 

In  1825,  under  the  Liverpool  administration,  the  king  (George  IV.) 
made  an  attempt  to  obtain  separate  memorandums  from  each 
Cabinet  Minister  upon  a particular  qnestion,  in  lieu  of  a regular 
minute  emanating  from  the  Cabinet  collectively.  The  king's  object 
was  to  fix  upon  Mr.  Canning,  tho  Foreign  Secretary,  the  responsi- 
bility for  a policy  which  had  been  adopted  by  the  Cabinet  upon  his 
recommendation,  and  to  which  the  king  was  decidedly  averse.  It 
concerned  the  recognition  of  the  independence  of  the  Spanish  colo- 
nies in  America,  which  had  been  urged  upon  the  Cabinet  by  Mr. 
Canning.  George  IV.  was  much  opposed  to  this  step,  fearing  that 
it  was  at  variance  with  the  engagements  of  Great  Britain  with  the 
European  powers.  Accordingly,  in  reply  to  a Cabinet  minute  on 
the  subjoct,  the  king  requested  to  be  informed  by  his  Cabinet, 
‘ individually  (seriatim),'  whether  it  was  proposed  to  abandon  tho 
principles  which  had  heretofore  governed  the  relations  of  this 
country  towards  her  European  allies.  In  reply,  the  Cabinet 


Council  who  were  present  at  any  meet- 
ing uniformly  mentioned.  Minutes 
agreed  upon  are  signed  by  the  mem- 
bers present,  before  they  are  entered 
in  the  ‘ Book  of  the  Council.'  (Nicolas, 
Pro.  Privy  Council,  vol.  i.  pp.  xvii., 
xviii.)  After  the  revolution  of  1088, 
the  opponents  of  an  inner  council,  or 
Cabinet,  attempted  to  introduce  a re- 
gulation requiring  all  state  afliiirs  to 
be  transacted  in  the  Privy  Council, 
and  the  resolutions  agreed  upon  to  be 
signed  by  the  ministers  who  bad  con- 

F 


sented  thereto  (see  ante,  vol.  i.  p.  4-3). 
This  was  for  the  purpose  of  ensuring 
a personal  liability  for  all  questionable 
measures ; a security  which  is  now 
obtained  by  the  direct  responsibility 
of  the  whole  ministry  for  all  acts  of 
government.  Knight,  Pop.  Hist,  of 
ling.,  vol.  v.  p.  168. 

11  Corresp.  Will.  IV.  with  Earl 
Grey,  vol.  i.  pp.  34,  44. 

1 Ibid.  pp.  431,  433 ; and  vol.  ii. 
pp.  70,  306. 

> Ibid.  vol.  ii.  pp.  08-80. 
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‘ humbly  requested  the  king’s  permission  to  give  their  answer 
generally  and  collectively.’  They  declared  that  they  had  no  wish 
to  conceal  from  the  king  that  there  existed  amongst  them  some  dif- 
ference of  opinion  as  to  the  advice  to  be  tendered  to  his  majesty  on 
this  subject.  But  they  had  unanimously  agreed  in  the  opinion  that 
the  measures  in  progress  respecting  Spanish  America  were  in  no 
way  inconsistent  with  his  majesty’s  treaty  obligations  towards  his 
allies,  and  that  they  ought  to  be  carried  out.  Mr.  Canning,  how- 
ever (with  the  consent  of  Lord  Liverpool),  addressed  a special 
letter  to  the  king,  justifying  his  conduct  as  Foreign  Secretary  in 
the  negotiations  upon  this  affair.  Baffled  in  the  endeavour  to  make 
a breach  in  the  ministerial  ranks  upon  this  question,  the  king’s  only 
option  was  to  dismiss  all  his  ministers  or  none.  He  chose  the 
latter  alternative  ; returned  a conciliatory  answer  to  Mr.  Canning’s 
letter,  and  accepted  the  advice  of  his  Cabinet.  Sustained  by  the 
Premier,  and  by  his  other  colleagues,  Mr.  Canning  was  enabled  to 
persevere  in  his  South  American  policy,  and  ultimately  to  conciliate 
the  goodwill  of  the  king.k 

Iii  all  his  communications  with  the  sovereign,  the  Prime 
Minister  is  bound  to  afford  the  most  frank  and  explicit 
information  in  regard  to  measures  agreed  upon  by  the 
Cabinet,  and  submitted  for  the  royal  sanction.1 * *  And  ‘ it 
is  not  merely  the  right,  but  the  duty  of  the  sovereign,  to 
exercise  his  judgment  in  the  advice  they  may  tender  to 
hira.’“  If  the  sovereign  should  not  approve  of  the  advice 
of  his  ministers  upon  any  particular  measure,  they  4 have 
then  to  choose  whether  they  will  abandon  that  measure, 
or  tender  their  resignation.’”  Under  such  circumstances, 
a minister  4 is  bound  either  to  obey  the  [direction]  of  the 
crown,  or  to  leave  to  the  crown  that  full  liberty  which 
the  crown  must  possess,  of  no  longer  continuing  that 
minister  in  office.’” 


1 Stapleton,  Canning  and  his 
Times,  ch.  xxv.  xxvi. 

1 l'be  present  Earl  Grey,  in  the 
C'orresp.  of  his  father  with  William 
IV.  gays : ‘ Nothing  of  import- 

ance was  done  by  the  Government 
without  being  fully  explained  to  his 
majesty  in  the  letters  addressed  to 
him  by  his  minister,  while  in  those 

written  by  the  king,  or  by  his  order, 
his  opinions  on  the  various  questions 
brought  under  his  notice,  and  the  ob- 


jections he  sometimes  felt  to  the  ad- 
vice offered  to  him,  were  stated  with- 
out reserve.  These  objections  again 
were  met,  and  the  policy  of  his  con- 
fidential servants  was  defended,  when 
necessary,  in  the  answers  returned  to 
him.’  (Preface,  vol.  i.  pp.  v.  viii.) 

m Grey,  Pari.  Govt,  new  ed.  p.  80. 

” Lord  Grenville,  Pari.  Deb.  (1807) 
vol.  ix.  p.  230. 

• Lord  John  Iiussell,  Hans.  Deb. 
vol.  cxix.  p.  00. 
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In  order  to  supply  the  crown  with  adequate  means 
for  exercising  an  independent  judgment  upon  all  affairs 
of  state,  provision  has  been  made,  by  constitutional 
practice,  for  the  regular  transmission  to  the  sovereign — 
ordinarily  through  the  Prime  Minister,  or  else  through 
other  official  channels — of  every  despatch,  report,  or 
other  paper,  which  it  is  material  should  be  perused  by 
the  sovereign,  or  which  may  be  of  use  to  enable  the 
sovereign  to  decide  upon  the  merits  of  any  measure  sub- 
mitted to  him  by  ministers.1* 

In  the  year  1850,  it  was  deemed  advisable  that  more 
detailed  instructions  should  be  conveyed  to  Lord  Palmer- 
ston, who  then  held  the  seals  of  the  Secretary  of  State  for 
Foreign  Affairs,  in  regard  to  the  manner  in  which  lie 
should  communicate  with  the  crown  upon  matters  apper- 
taining to  his  own  department.  These  instructions  were 
framed  when  Lord  John  Russell  wras  Prime  Minister,  and 
were  by  him  communicated  to  Lord  Palmerston.  The 
memorandum  was  as  follows : — 

‘ The  queen  requires,  first,  that  Lord  Palmerston  will 
distinctly  state  what  he  proposes  in  a given  case,  in  order 
that  the  queen  may  know  as  distinctly  to  wlmt  she  is 
giving  her  royal  sanction.  Secondly,  having  once  given 
her  sanction  to  a measure,  that  it  be  not  arbitrarily 
altered  or  modified  by  the  minister.  Such  an  act  she 
must  consider  as  failing  in  sincerity  towards  the  crown,  and 
justly  to  be  visited  by  the  exercise  of  her  constitutional 
right  of  dismissing  that  minister.  She  expects  to  be  kept 
informed  of  what  passes  between  him  and  the  foreign 
ministers  before  important  decisions  are  taken,  based 
upon  that  intercourse  ; to  receive  the  foreign  despatches 
in  good  time ; and  to  have  the  drafts  for  her  approval 
sent  to  her  in  sufficient  time  to  make  herself  acquainted 
with  their  contents  before  they  must  be  sent  off.  The 
queen  thinks  it  best  that  Lord  John  liussell  should 

p Soe  ante,  vol.  i.  p.  231.  Corresp.  Will.  IV.  with  Earl  Grey,  vol.  i. 
pp.  43,  114. 
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show  this  letter  to  Lord  Palmerston.’  Upon  the  receipt 
of  this  memorandum,  Lord  Palmerston  wrote  to  the 
Premier,  stating  that  he  had  taken  a copy  of  it,  and 
would  not  fail  to  attend  to  the  directions  it  contained.’ 

The  Prime  Minister,  being  the  recognised  medium  of 
communication  between  the  sovereign  and  the  heads  of 
the  various  administrative  departments,  and  the  minister 
directly  accountable  to  the  crown  for  the  government  of 
the  empire,  must  necessarily  be  cognisant  himself  of  all  im- 
portant correspondence,  which  is  received  at  or  emanates 
from  any  of  these  departments.  It  is  therefore  required 
that  all  such  papers  should  be  regularly  forwarded  in  the 
first  place  to  the  Prime  Minister,  then  to  the  queen,  and 
afterwards  circulated  amongst  the  other  members  of  the 
Cabinet.  By  this  regulation,  the  Premier  is  enabled  to 
exercise  the  controlling  influence  which  properly  belongs 
to  his  office,  over  the  proceedings  of  every  department 
of  state/  If  any  question  should  arise  in  the  mind  of  the 
sovereign,  in  respect  to  any  matter  contained  in  the 
official  papers  forwarded  for  her  examination  and  ap- 
proval, she  would  communicate  with  the  Prime  Minister 
thereupon.*  In  this  manner  the  whole  administration 
is  brought  into  due  subordination  to  the  supreme  head. 
Should  it  be  necessary  for  the  sovereign  to  interpose,  in 
order  to  control  the  conduct  of  any  particular  member  of 
the  ministry,  she  would  always  act  upon  the  constitutional 
advice  and  responsibility  of  the  First  Minister  of  the 
crown. 

The  usage  on  this  subject  will  be  further  elucidated 
by  the  narration  of  a circumstance  which  occurred  in  the 
year  1851,  and  which  led  to  the  dismissal  from  office  of 
Lord  Palmerston,  the  then  Foreign  Secretary,  for  an 
alleged  infringement  of  the  royal  instructions  above  men- 
tioned. 


» Hans.  Deb.  vol.  cxix.  p.  00.  • Lord  John  Russell,  in  Hang. 

' Sir  R.  Teel,  in  Report  on  Official  Deb.,  vol.  cxix.  p.  01.  And  6ee  post 
Salaries,  I860.  Krid.  320.  p.  425. 
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Upon  the  occasion  of  the  celebrated  conp  d'etat  in  France,  of  Dismissal 
December  2,  1851,  when  I^ouis  Napoleon,  President  of  tho  French  °f  Lord 
Republic,  dissolved  the  legislative  assembly,  assumed  dictatorial  ^oiTfor 
powers,  and  appealed  to  the  peoplo  for  a confirmation  of  his  acts,  neglect  of 
the  English  Cabinet  came  to  a genoral  understanding  that  in  this  royal  in- 
critical  state  of  affairs  in  a neighbouring  conntry  it  was  the  duty  of  structluu9' 
England  to  observe  a strict  neutrality.  A despatch  to  this  effect, 
approved  by  the  queen,  was  addressed  to  Lord  Normanby,  tho 
British  ambassador  at  Paris,  by  Lord  Palmerston,  as  Secretary  of 
State  for  Foreign  Affairs.  But  beforo  this  official  communication 
was  written,  it  seems  that  M.  Walewski,  tho  French  ambassador 
at  the  Court  of  St.  James's,  had  informed  his  government  of  a pri- 
vate conversation  he  had  had  with  Lord  Palmerston,  in  which  his 
lordship  had  ‘expressed  to  him  his  entiro  approbation  of  the  act  of 
the  president,’  and  his  ‘ conviction  that  he  could  not  have  acted 
otherwise  than  he  had  done.'  This  statement  was  communicated 
to  Lord  Normanby  by  tho  French  Minister  for  Foreign  Affairs, 
whereupon  Lord  Normanby,  conceiving  that  it  was  quite  incon- 
sistent with  the  tenor  of  his  own  instructions,  reported  the  matter 
to  Lord  Palmerston,  and  requested  further  advico  for  his  own 
guidance.  This  despatch,  in  duo  course,  came  into  the  hands  of  tho 
Prime  Minister,  who  wrote  to  his  colleague  for  an  explanation  of  it. 

Before  receiving  a reply  from  Lord  Palmerston,  a communication 
from  the  queen  herself  arrived,  making  enquiry  of  Lord  John 
Russell,  respecting  the  same  despatch,  expressing  incredulity  at 
such  an  intimation  of  opinion  on  the  part  of  her  Foreign  Secretary, 
and  asking  for  explanations.  Accordingly,  next  morning  (Decem- 
ber 14),  Lord  John  Russell  sent  a messenger  to  Lord  Palmerston, 
urging  for  an  answer  to  his  former  letter,  hut  it  was  not  until  the 
17th  that  this  request  was  complied  with.  On  that  day  he  received 
copies  of  two  despatches  ; one  from  Lord  Normanby,  which  had 
just  arrived,  commenting  on  the  awkward  position  in  which  he  was 
placed,  owing  to  his  having  learnt  that  language  had  been  used  by 
his  official  superior  that  was  inconsistent  with  his  own  instructions. 

Tho  other  despatch  was  from  Lord  Palmerston,  in  reply  to  the  fore- 
going, and  entering  into  explanations  with  regard  to  his  lordship's 
own  views  concerning  the  state  of  affairs  in  France,  justifying  tho 
sentiments  expressed  in  conversation  with  M.  Walewski,  and  con- 
tending that  they  were  quite  compatible  with  the  formal  instructions 
given  to  Lord  Normanby.  This  despatch  was  dated  December  1G, 
and  had  boon  forwarded  to  Paris  without  having  been  submitted 
for  the  sanction  of  her  majesty  or  the  concurrence  of  tho  Primo 
Minister  and  the  other  members  of  the  Cabinet.  This  proceeding 
was  regarded  by  Lord  John  Russell  as  being  highly  irregular  and 
unconstitutional.  While  in  matters  of  small  importance  a Secretary 
of  State  was  free  to  act  according  to  his  own  judgment,  without 
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reference  to  higher  authority,  yet-  in  an  affair  of  snch  moment  as 
that  of  giving  the  moral  influence  and  support  of  England  to  the 
act  of  Louis  Napoleon,  it  was  evident  that  the  approbation  of  the 
Prime  Minister  and  of  the  whole  Cabinet  should  have  been  first 
obtained,  together  with  the  express  concurrence  of  the  crown. 

Viewing  the  matter  in  this  light,  Lord  John  Russell  felt  that  it 
was  his  duty  to  call  upon  the  queen  to  interpose  for  the  vindication 
of  her  own  authority;  but  while  still  deliberating  on  the  course  he 
should  pursue,  he  received  a long  letter  from  Lord  Palmerston,  also 
dated  December  16,  and  explaining  the  reasons  which  had  induced 
him  to  approve  of  the  act  of  the  President  of  the  French  Republic. 
But  these  reasons  were  considered  by  Lord  John  Russell  to  be 
immaterial,  and  beside  the  question  whether  a Secretary  of  State 
was  entitled,  of  his  own  authority,  to  write  a despatch,  in  his  official 
position  as  the  organ  of  the  queen's  Government,  in  which  his  col- 
leagues had  not  concurred,  and  to  which  the  royal  sanction  had  not 
been  given.  He  therefore  decided  that  he  must  advise  the  queen 
to  remove  Lord  Palmerston  from  office.  Before  resorting  to  bucIi 
an  extreme  measure,  he  wrote  (on  December  17)  to  inform  her 
majesty  that  he  was  in  correspondence  with  the  Foreign  Secretary 
on  the  subject  of  the  wishes  of  the  crown  regarding  despatches  and 
diplomatic  notes.  At  the  same  time  he  informed  Lord  Palmerston 
that  he  should  take  no  further  steps  in  the  matter  for  a few  days, 
trusting  that  he  would  make  some  proposition  that  would  render  it 
unnecessary  to  proceed  further  in  the  matter.  In  this  he  was  disap- 
pointed. Lord  Palmerston  merely  wrote  in  justification  of  his  own 
conduct,  especially  in  regard  to  the  holding  of  ‘ non-official  conver- 
sations ’ with  Foreign  Ministers,  which  he  observed  could  not  in  the 
slightest  degree  fetter  the  action  of  his  Government,  and  on  the 
other  hand  tended  to  produce  good  understanding  and  to  facilitate 
public  business.  Lord  John  Russell,  in  reply  to  this  letter,  stated 
that  it  left  him  no  alternative  but  to  request  her  majesty  to  appoint 
another  Foreign  Secretary.  Accordingly,  on  December  20,  he 
wrote  to  the  queen,  enclosing  copies  of  the  correspondence  between 
himself  and  Lord  Palmerston,  and  advising  that  his  lordship  should 
be  required  to  give  up  the  seals  of  the  Foreign  Office. 

In  coming  to  this  decision,  Lord  John  Russell  abstained  from 
consulting  any  of  his  colleagues,  being  satisfied  that  it  was  a pro- 
ceeding ‘ for  which,  in  order  to  avoid  anything  which  might  here- 
after be  tortured  into  the  appearance  of  a cabal,  he  ought  to  assume 
the  sole  and  entire  responsibility.’  However,  two  days  afterwards, 
he  met  the  Cabinet,  lead  to  them  the  entire  correspondence,  and 
appealed  to  their  judgment  to  approve  or  disapprove  of  his  conduct ; 
stating  that  in  the  event  of  their  disapprobation,  he  should  retire 
from  office.  The  Cabinet  were  unanimous  in  approving  of  the  course 
taken  by  the  Premier,  he  therefore  proceeded  at  once  to  Windsor, 
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anil  advised  the  queen  to  make  choice  of  Lord  Granville,  in  the 
room  of  Lord  Palmerston,  which  appointment  was  made  accord- 
ingly.* 

In  explaining  this  transaction  to  the  House  of  Commons  (in  the 
debate  upon  the  address  at  the  opening  of  the  next  session)  Lord 
John  Russell  bore  the  fullest  testimony  to  the  zeal  and  ability  in 
office  of  his  late  colleague,  acquitting  him  of  any  intentional  disre- 
spect either  to  the  crown  or  the  Cabinet,  although  in  reliance  on 
his  own  judgment,  he  had,  in  the  opinion  of  Lord  John  Russell, 
forgotten  or  neglected  what  was  due  to  both.  For  his  own  part, 
Lord  Palmerston,  while  denying  that  he  had  been  guilty  of  any 
dereliction  of  duty,  upon  this  occasion,  nevertheless  freely  admitted 
the  right  of  the  Prime  Minister  to  advise  the  queen  to  remove  any 
member  of  the  administration  at  his  own  discretion,  and  without 
assigning  any  reason  to  the  person  so  removed."  After  those  ex- 
planations, the  debate  on  the  address  was  resumed. 

Any  comment  upon  this  case  would  be  superfluous  as 
it  merely  illustrates  the  constitutional  doctrine  already 
explained.  But  in  reference  to  the  mode  in  which  the 
queen’s  prerogative  was  exercised,  in  the  removal  of  the 
Foreign  Secretary  from  office  upon  the  advice  of  the 
Prime  Minister,  it  is  worthy  of  remark  that  when  the 
royal  commands  are  formally  communicated  to  a minister 
of  state,  through  an  authorised  channel,  that  is  to  say,  by 
means  of  a responsible  servant  of  the  crown,  it  is  unneces- 
sary that  any  reason  should  be  assigned  for  the  same/ 

Not  only  insubordination  in  office,  but  opposition  to 
the  measures  of  Government,  or  to  the  policy  insisted 
upon  by  the  Prime  Minister,  are  sufficient  grounds  to 
warrant  the  dismissal  of  a member  of  the  administration, 
whether  he  holds  a seat  in  the  Cabinet  or  not. 

Upon  the  formation  of  a ministry  which  embraces  men 
of  different  shades  of  political  opinion,  it  necessarily 
follows  that  there  must  be,  to  a greater  or  less  exteut, 
mutual  concessions  and  compromises.  But  with  the  rare 
exception  of  certain  questions,  which  by  previous  consent 


1 liana.  Deb.  February  3, 1852,  vol.  * See  ant*,  vol.  i.  p.  389.  Report 
cxix.  pp.  89-100.  on  Military  Organisation,  Commons’ 

■ Ibid.  p.  112.  Papers,  1800,  vol.  yii.  p.  7.^ 
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it  is  agreed  shall  be  considered  as  ‘ open,’*  it  is  an  admitted 
principle  that  all  the  responsible  ministers  of  the  crown 
are  bound  to  unite  in  furthering  the  measures  of  Govern- 
ment through  Parliament,  and  in  otherwise  carrying  out 
the  policy  which  has  been  agreed  upon  by  the  Cabinet.* 
This  policy  is  framed  in  the  first  instance  by  the  Prime 
Minister  in  accordance  with  the  principles  of  the  party  to 
which  he  belongs.  It  then  forms  the  basis  of  negotia- 
tion between  himself  and  those  whom  he  may  invite  to 
assist  him  in  carrying  on  the  queen’s  Government. 

During  the  political  existence  of  a ministry,  questions 
will  occasionally  arise  which  it  is  deemed  advisable  to 
submit  to  the  decision  of  the  whole  Cabinet,  in  which 
case  the  minority  are  bound  to  assist  in  giving  effect  to 
the  conclusions  arrived  at  by  the  majority,  or  else  to 
retire  from  office.  In  no  other  way  is  it  possible  to  have 
a vigorous  administration,  with  a decided  policy  upon  im- 
portant public  questions. 

It  was  under  such  circumstances  that  Lord  Granville  was  com- 
pelled to  retire  from  tho  Pelham  administration,  in  1744;*  and 
Mr.  Pitt  from  the  ministry,  of  which  he  was  the  actual  though  not 
tho  nominal  chief  in  1761.*  During  the  Grey  administration,  in 
June  1834,  Lord  Stanley,  and  other  members  of  the  Cabinet  who 
were  unable  to  agree  with  their  colleagues  on  the  question  of  appro- 
priating the  surplus  revenues  of  the  Anglo-Irish  Church,  retired 
from  the  ministry.* 

In  March  1867,  lords  Carnarvon  and  Cranbourne,  and  General 
Peel — the  Secretaries  of  State  for  the  Colonies,  for  India,  and  for 
War,  respectively — retired  from  the  Cabinet,  and  from  office, 
because  of  objections  they  entertained  to  the  Reform  Bill  winch  had 
been  agreed  upon  by  a majority  of  their  colleagues.1* 

The  exigencies  of  the  public  service,  or  the  interests  of 
Government,  may  sometimes  require  that  there  should 
be  a readjustment  of  offices  between  different  members 


w For  tho  theory  and  practice  in  re- 
gard to  ‘Open  Questions,’  gee  post, 
p.  327. 

* Hons.  Deb.,  vol.  exxvi.  p.  883. 
For  the  origin  and  development  of 
this  principle,  tee  ante,  pp.  102- 100. 


r See  ante,  p.  125. 

* Ante,  p.  128. 

* See  ante,  vol.  i.  p.  121. 

b Hans.  Deb.,  vol.  clxxxv.  pp.  1309, 
1340. 
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of  an  administration,  or  the  withdrawal  of  a particular  Exchange 
minister,  and  the  substitution  of  some  more  efficient  or 
more  desirable  person  in  his  place.  Such  expedients  are  offices, 
not  infrequently  resorted  to  as  a means  of  strengthening 
a Cabinet,  and  of  securing  for  it  a larger  measure  of  public 
support.  They  are  usually  effected  by  mutual  consent 
and  amicable  agreement ; although  cases  of  a different 
description,  and  which  savour  more  or  less  of  intrigue,  are 
not  unprecedented. 

So  far  as  regards  the  department  of  the  Secretariat,  an 
interchange  of  offices  is  easily  arranged.  In  a constitu- 
tional point  of  view,  there  is  but  one  Secretary  of  State, 
and  though  the  office  now  cousists  of  five  distinct  and 
separate  brunches,  the  functions  of  either  secretaiy  may, 
upon  emergency,  be  discharged  by  another.  The  letters 
patent  conferring  the  appointment  are  couched  in  general 
terms — as  of  ‘ One  of  Her  Majesty’s  Principal  Secretaries 
of  State  the  assignment  of  special  duties  is  a subsequent 
and  arbitrary  arrangement  that  may  be  altered  at  any 
time.0 

No  exchange  can  be  made  between  other  officers  of 
the  administration  without  a previous  resignation  of  the 
place  intended  to  be  relinquished,  and  a formal  appoint- 
ment to  the  new  office ; which,  in  the  case  of  a member 
of  the  House  of  Commons,  until  very  recently  vacated  the 
seat.  This  was  long  felt  to  be  a hardship  to  individuals, 
and  a serious  impediment  to  the  reconstruction  of  a 
Cabinet.  But  although  some  change  in  the  law  in  this 
respect  was  advocated  by  leading  statesmen,  without 
distinction  of  party,  it  was  not  until  the  passing  of  the 
new  Reform  Act,  in  1867,  that  this  restriction  upon  the 
readjustment  of  a ministry  was  removed,  and  authority 
given  for  the  acceptance  of  another  ministerial  office  by  a 
member  whose  previous  acceptance  of  a similar  office  had 
been  endorsed  with  the  approval  of  his  constituents,  with- 
out requiring  a new  election.11 

• See  port,  p.  403.  d See  post,  p.  274. 
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It  cannot  be  expected  that  internal  dissensions  in  a 
Cabinet,  however  mucli  to  be  deprecated,  should  never 
occur.  No  cause  of  ministerial  weakness  has  been  more 
fruitful  of  disaster  ; but  when  men  of  activity  and  talent, 
each  having  political  prepossessions  in  favour  of  particular 
views,  or  being  actuated  by  personal  motives  of  self- 
interest,  unite  in  the  endeavour  to  form  a ministry,  they 
will  sometimes  clash.  The  supremacy  of  a master  mind 
in  the  person  of  the  Prime  Minister  is  the  best  security 
for  strength  and  unanimity  in  an  administration.  But 
even  this  has  not  always  availed  to  preserve  peace.  Our 
political  history  furnishes  many  instances  of  governmental 
difficulties  from  this  cause,  which  is  not  peculiar  to  any 
time,  or  to  the  predominance  of  any  party.  The  under- 
mentioned examples  may  suffice  to  illustrate  the  usual 
character  of  these  difficulties,  and  to  show  the  various 
methods  that  have  been  resorted  to  at  different  times  to 
bring  about  the  rearrangement  of  an  existing  Cabinet 
with  a view  to  the  extrusion  therefrom  of  particular 
members. 

The  disagreement  botween  Lord  Chancellor  Thnrlow  and  Mr.  Pitt, 
which  ended  in  the  removal  of  the  former  from  office,  by  command  of 
the  king,  has  been  elsewhere  noticed  • and  needs  no  further  mention. 
But  as  a case  in  point,  it  has  a peculiar  value  in  this  connection. 
It  is  worthy  of  remark  that  Lord  Thurlow  was  a great  favourite  of 
George  III.,  and  that  nothing  but  the  alternative  of  Mr.  Pitt’s  own 
resignation,  and  the  consequent  break  up  of  the  ministry,  could 
have  induced  the  king  to  consent  to  his  extrusion  from  the  Cabinet. 

In  1744,  during  the  Pelham  administration,  the  principal  mem- 
bers of  the  Cabinet,  including  the  Prime  Minister  himself,  were 
dissatisfied  with  the  foreign  policy  of  Lord  Granville,  the  Secretary 
of  State  for  Foreign  Affairs.  They  accordingly  drew  up  a remon- 
strance to  the  king  (George  II.)  upon  the  subject,  representing 
their  united  determination  to  resign,  unless  his  majesty  would 
dismiss  Lord  Granville  from  office.  The  king  was  very  unwilling 
to  accede  to  this  demand,  as  Granville  was  his  favourite  minister, 
and  the  one  whose  policy  more  especially  accorded  with  his  own 
views.  Nevertheless,  the  opponents  of  the  Foreign  Secretary  and 
of  his  policy  wore  too  powerful  to  be  disregarded,  and  at  length  the 


• See  post,  p.  828. 
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king  was  obliged  to  give  way.  He  called  upon  Lord  Granville  to 
retire  and  transferred  the  seals  to  another  member  of  the  Cabinet, 
who  enjoyed  the  confidence  of  his  colleagues/ 

The  foregoing  cases  are  chiefly  noticeable  on  account  of 
the  personal  attachment  of  the  sovereign  to  the  minister 
whose  conduct  had  lost  him  the  favour  of  his  associates  in 
office,  and  they  indicate  the  supremacy  of  political  con- 
siderations over  personal  predilections,  on  the  part  of  the 
king.  The  cases  which  follow  are  of  a different  descrip- 
tion. They  do  not  involve  any  antagonism  with  the 
sovereign,  but  exclusively  concern  internal  dissensions  or 
disagreements  between  Cabinet  ministers  themselves. 

In  1766,  dnring  the  Rockingham  administration,  the  Earl  of  Rocking- 
Northington  was  Lord  Chancellor.  The  ministry  were  in  a feeble  ham. 
state,  and  from  the  tone  of  recent  debates  in  parliament,  it  was 
evident  that  a political  crisis  was  at  hand.  Their  overthrow  was 
actually  brought  about,  however,  by  an  intrigue  on  the  part  of  Lord 
Northington.  After  a private  conference  with  Mr.  Pitt,  the  Lord 
Chancellor,  unknown  to  his  colleagues,  waited  upon  the  king,  and 
informed  him  ‘ that  the  ministers  could  not  go  on,  and  that  at  all 
events  he  himself  must  resign  the  great  seal,  and  would  attend 
cabinet  councils  with  Lord  Rockingham  no  longer.’  He  concluded 
by  advising  his  majesty  to  send  for  Mr.  Pitt.  The  king  very 
willingly  adopted  this  advice,  and  the  negotiation  with  the  Great 
Commoner  was  successful.  Northington  was  rewarded  by  his  new 
allies  with  the  office  of  President  of  the  Council.* 

Another  instance  of  ministerial  differences  is  that  of  the  memor-  Canning 
able  quarrel  between  Mr.  Canning  and  Lord  Castlereagh  in  1809,  and  Caa- 
during  the  administration  of  the  Duke  of  Portland.  At  this  time  Ocreagh. 
the  seals  of  the  War  Department  were  in  the  hands  of  Lord  Castle- 
reagh, and  those  of  the  Foreign  Office  in  charge  of  Mr.  Canning. 

The  latter  was  dissatisfied  with  the  way  in  which  the  war  with 
France  was  being  carried  on,  under  the  superintendence  of  tho 
Minister  for  War.  Memorandums  in  opposition  to  each  other’s 
views  were  circulated  by  both  ministers  amongst  their  colleagues, 
and  the  king  himself  was  appealed  to  on  the  subject.  Being  unable, 
by  these  means,  to  induce  Lord  Castlereagh  to  alter  his  policy, 

Mr.  Canning  at  last  wrote  to  the  Prime  Minister,  expressing  his 
conviction  that  ‘ a change  either  in  his  own  department  or  in  Lord 

' Harris,  Life  of  Hard wicke,vol.ii.  lore,  vol.  v.  pp  207-213.  Mahon,  Hist, 
pp.  77-81.  of  Engl.,  vol.  v.  p.  236. 

* Campbell,  Lives  of  the  Chancel- 
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Castlereagh’s  appeared  to  him  to  be  expedient  for  the  public  service/ 
and  stating  his  own  perfect  willingness  to  retire,  if  necessary.  It 
appears  to  have  been  the  wish  of  Mr.  Canning  that  the  Marquess 
of  Wellesley  should  be  placed  at  the  head  of  tho  War  Department, 
and  this  plan  was  generally  approved  of  by  the  ministry.  The 
whole  Cabinet,  with  the  exception  of  Lord  Castlereagh,  wero  aware 
of  this  correspondence,  and  they  agreed  with  the  Duke  of  Portland 
in  urging  Mr.  Canning  to  withhold  his  resignation.  At  the  same 
time  they  forbore  to  acquaint  Lord  Castlereagh  that  his  removal 
had  been  resolved  upon,  notwithstanding  that  Mr.  Canning  had 
repeatedly  requested  that  no  concealment  should  be  practised 
towards  his  colleague,  and  had  been  led  to  believe  that  he  waa 
fully  informed  of  the  whole  facts.  It  seems,  however,  that  the 
Duke  of  Portland  timorously  concealed  the  true  stato  of  the  case 
from  Lord  Castlereagh,  until  concealment  was  no  longer  possible. 
Disappointed  at  the  delays  in  effecting  the  change,  which  he  under- 
stood had  met  with  the  concurrence  of  his  brother  ministers,  Mr. 
Canning  threatened  himself  to  resign.  This  led  to  a crisis.  Lord 
Castlereagh  was  put  in  possession  of  Mr.  Canning’s  communi- 
cations, from  which  he  learnt  that  his  own  removal  had  been  de- 
termined upon  by  his  colleagues,  and  agreed  to  by  the  king,  and 
he  naturally  concluded  that  the  whole  affair  was  an  intrigue 
on  the  part  of  Mr.  Canning  to  eject  him  from  office,  in  order 
to  secure  his  own  aggrandisement.  Accordingly  he  sent  Mr. 
Canning  a challenge,  which  was  ^accepted,  and  a duelh  was 
fought.  Whereupon  both  parties  retired  from  the  Cabinet,  a 
result  which  was  speedily  followed  by  the  break  up  of  the  Portland 
administration.' 

In  reviewing  these  transactions,  we  are  forced  to  conclude  that 
the  Prime  Minister  was  the  most  to  blame,  for  disingenuously 
conoealing  from  Lord  Castlereagh  the  nature  of  Mr.  Canning’s 
recommendations,  in  respect  to  the  administration  of  the  War 
Department,  and  the  general  agreement  of  the  Cabinet  therein. 
Had  the  Duke  of  Portland  been  candid  and  sincere,  Lord  Castle- 


h Duels  between  Cabinet  Ministers 
and  other  members  of  Parliament 
have  been  happily  of  very  rare  occur- 
rence. Ini  7 Six,  a hostile  meetingtnok 
plnce  between  Mr.  Pitt  and  Mr. 
Tierney,  in  consequence  of  words  of 
heat  in  debate  in  t he  House  of  Com- 
mons (see  Pari.  Hist.,  vol.  xxxiii.  p. 
1402),  and  in  1830  the  Duke  of  Wel- 
lington challenged  Lord  Winchelsea, 
for  words  spoken  in  the  House  of 
Peers,  during  the  debate  on  tho 
Donum  Cutbolic  Emancipation  Bill. 


A duel  ensued,  happily  without  any 
serious  results.  This  is  deserving 
of  mention,  as  being  the  last  hostile 
encounter  between  statesmen  before 
this  barbarous  practice  went  into 
desuetude.  Alison’s  Hist,  of  Europe, 
1815  to  1852,  ch.  22,  sec.  7.  Edinb. 
Rev.  vol.  cx.  p.  92.  Smith's  Pari. 
Kememb.  18152,  p.  23. 

1 Alison,  Lite  of  Castlereagh, 
vol.  i.  p.  309-312.  Stapleton,  Can- 
ning and  his  Times,  pp.  173-181. 
Edinb.  Rev.  vol.  cviii.  p.  320. 
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reagh  could  never  have  charged  Mr.  Canning  with  intriguing 
against  him,  and  at  the  same  time  conniving  at  the  concealment  of 
a matter  so  closely  affecting  his  position  in  the  ministry. 

In  1833,  when  Lord  Grey  was  Prime  Minister,  and  the  seals  of  Amicable 
the  Colonial  Office  were  held  by  Lord  Goderich,  a great  question  exchange 
concerning  negro  emancipation  in  the  West  Indies  was  pending,  ofoffices- 
and  it  was  thought  desirable  that  the  office  of  Secretary  for  the 
Colonies  should  be  held  by  a man  possessing  more  weight  and 
influence  in  the  House  of  Commons,  and  who  could  enforce  his 
views  with  greater  eloquence,  than  Lord  Goderich.  Lord  Stanley, 
then  Secretary  for  Ireland,  was  considered,  under  these  circum- 
stances, as  the  most  fitting  man  for  the  post.  Accordingly  Lord 
Grey  informed  Lord  Goderich  that  it  would  be  of  great  servico  to 
the  Government  if  he  would  retire  in  favour  of  Lord  Stanley,  and 
undertake  tho  less  prominent  office  of  Lord  Privy  Seal.  The 
proposition  was  not  very  palatable  to  Lord  Goderich,  because  it 
was  liable  to  be  misunderstood  by  the  public ; nevertheless,  he 
would  not  allow  his  personal  feelings  to  interfere  with  anything 
that  was  regarded  as  advantageous  to  the  Government,  so  he  agreed 
to  the  arrangement,  and  informed  Lord  Stanley  of  Iris  consent, 
without  entertaining  any  feelings  of  annoyance  or  anger  against 
that  nobleman.  This  transaction  reflects  the  highest  honour  upon 
the  patriotism  of  Lord  Goderich,  the  more  so  as  ho  had  formerly 
filled  the  office  of  First  Minister  of  the  Crown.J 

Another  example  of  disagreement  in  the  Cabinet,  followed  by  Dis5en- 
the  attempt  of  a minister  to  obtain  the  removal  of  a colleague, 

occurred  in  1854,  during  Lord  Aberdeen’s  administration.  This  *n,lnjt 

. , , “ , ■ , , , „ . out  of  the 

case  is  peculiarly  instructive,  as  while  it  undoubtedly  gave  nse  to  war  ;n  the 

strong  personal  feelings  on  both  sides,  it  was  conducted  throughout  Crime*, 
in  an  honourable  manner,  without  concealment  or  intrigue,  and  is 
therefore  a suitable  precedent,  for  guidance,  under  similar  circum- 
stances. Lord  John  Russell,  who  then  filled  tho  post  of  President 
of  tho  Council,  partook  of  the  wide-spread  dissatisfaction  at  the 
conduct  of  the  Crimean  war,  by  the  executive  authorities  at  head- 
quarters. He  attributed  the  disasters  which  had  occurred  princi- 
pally to  the  defective  system  of  administration,  and  was  of  opinion 
that  if  an  exchange  of  offices  could  be  effected  between  the 
Secretaries  for  War  and  for  the  Home  Departments,  and  the  seals 
of  the  War  Department  be  entrusted  to  Lord  Palmerston,  instead 
of  to  tbe  Duke  of  Newcastle,  it  would  ensure  a greater  degree  of 


•1  Hans.  Pari.  Deb.,  vol.  rxxxvi. 
pp.  1220,  1280.  Ilaydn,  Book  of 
Dignities,  p.  1)7. 

In  1820,  the  Prime  Minister  (Lord 
Liverpool) offered  to  Mr.  Canning,  tho 
Foreign  Secretary,  to  change  his  office 


for  that  of  Home  Secretary,  for  rea- 
sons personal  to  Mr.  Cnnniug,  hut  the 
offer  was  declined.  Before  the  end 
of  the  year,  Mr.  Canning  retired  from 
the  administration.  (Stapleton,  Can- 
ning and  liis  Times,  p.  204.) 
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vigour  and  efficiency  : it  being  a commonly  received  opinion  that 
Lord  Palmerston,  from  his  known  personal  character,  was  the  fittest 
man  who  could  be  found  for  that  office.  But  independently  of  his 
personal  qualities,  his  position  as  a member  of  the  House  of  Commons 
would,  in  the  opinion  of  Lord  John  Bussell,  tend  materially  to 
strengthen  his  hands  iu  the  administration  of  this  department.  The 
objection  entertained  by  Lord  John  Russell  to  the  Duke  of  Newcastle 
was  not  that  he  was  personally  unfit  for  the  charge  of  the  War  depart- 
ment, but  that,  under  existing  circumstances,  it  was  necessary  either 
that  the  Prime  Miuister  himself  should  take  the  lead  in  the  eager 
prosecution  of  the  war,  or  else  that  the  War  Minister  should  be  pos- 
sessed of  extraordinary  authority,  powor,  and  energy.  Lord  Aberdeen 
(the  Premier),  he  considered,  was  not  a man  whose  disposition 
would  lead  him  to  act  with  tho  promptitude  and  energy  required ; it 
was  therefore  the  more  imperative  that  the  War  Secretary  should 
bo  a person  of  pre-eminent  energy  and  authority,  in  order  that  their 
combined  action  should  lead  to  a successful  issuo.k  After  ver- 
bal communication  on  the  subject  with  Lord  Aberdeen,  Lord 
John  Russell  addressed  him  a letter,  setting  forth  his  reasons  for 
advocating  the  proposed  change,  and  calling  upon  the  Prime  Minister 
to  nse  his  influence  with  his  colleagues  to  induce  them  to  acquiesce 
in  such  a distribution  of  offices  as  he  would  consider  most  advanta- 
geousjto  the  crown  and  to  the  country.  In  another  note,  written 
on  the  following  day,  Lord  John  Russell  exonerated  tho  Duke  of 
Newcastle  from  any  blame  in  the  conduct  of  the  war,  and  attributed 
the  unfortunate  results  to  the  lack  of  proper  authority,  and  means 
of  controlling  subordinate  departments.  He  also  requested  that  his 
former  communication  should  be  shown  to  the  duke,  before  any 
action  was  taken  upon  it.  In  reply,  Lord  Aberdeen  stated  that  he 
had  shown  the  letter  to  the  Duke  of  Newcastle,  and  also  to  Mr. 
Sidney  Herbert,  the  Secretary  at  War,  whose  position  would  bo 
affected  by  the  proposed  plan,  and  had  been  strongly  urged  by  both 
these  gentlemen  to  adopt  any  arrangement  with  regard  to  their 
offices  ho  might  think  conducive  to  the  public  service.  Upon 
the  merits  of  the  plan  itself  Lord  Aberdeen  did  not  agree  with 
Lord  John  Russell,  considering  that  it  would  be  viewed  by  the 
public,  not  as  the  transference  of  an  important  office  into  tho 
hands  of  a member  of  the  House  of  Commons,  with  a view  to 
increase  its  efficiency,  but  as  a mere  substitution  of  one  man  for 
another.  In  justice  to  the  duke,  he  did  not  think  that  his  col- 
leagues, without  stronger  and  more  imperative  reasons,  would  wish 
to  place  him  in  that  position.  Neither  did  he  think  that  Lord 
Palmerston,  at  his  advanced  age,  would  be  willing  or  able  to  under- 

* Subsequent  explanations,  by  Lord  John  Russell,  in  IIai.s.  Deb. 
vol.  cxxxvi.  p.  1270. 
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take  the  laborious  and  complicated  duties  proposed  to  be  entrusted 
to  him.  Some  further  correspondence  passed  between  Lord  John 
Rnssell  and  the  Premier  on  the  subject ; but  the  result  was  that 
Lord  Aberdeen  adhered  to  his  objection  to  the  proposed  scheme 
and  declined  to  recommend  it  to  the  queen,  expressing  his  convic- 
tion that  any  such  alteration  would  be  of  doubtful  advantage  to  the 
pnblic,  and  unfair  and  unjust  towards  a colleague.  He  further 
declared  his  opinion  that  all  changes  of  this  kind,  unless  absolutely 
necessary,  only  tonded  to  weaken  a government.  Whereupon  Lord 
John  Bussell  declared  his  intention  of  submitting  the  matter  to  the 
Cabinet.  This  correspondence  was  afterwards  circulated  amongst 
all  the  Cabinet  ministers,  but  Lord  John  Bussell  did  not  adhere  to  his 
expressed  intention  of  appealing  to  them  on  the  question,  and  in 
point  of  fact  it  never  was  formally  brought  before  the  Council.1  The 
refusal  of  the  Premier  to  concur  in  his  views,  led  Lord  John  Russell 
at  first  to  doubt  whether  he  ought  to  continue  in  the  ministry,  but 
at  the  solicitation  of  Lord  Palmerston  and  of  his  colleagues  generally 
he  was  induced  to  remain. 

Parliament  assembled  in  the  following  January  and  the  state  of 
the  war  becamo  at  once  the  subject  of  discussion.  Mr.  Boebuck 
gavo  notice  of  a motion  in  the  House  of  Commons,  for  a committee 
to  enquire  into  the  conduct  of  the  war,  which  was  tantamount  to  a 
vote  of  censure  upon  the  War  Department.  Feeling  his  inability  to 
resist  this  motion,  with  the  opinions  he  entertained,  and  had  ex- 
pressed to  his  colleagues  on  the  subject,  Lord  John  Russell  resigned 
office,  before  the  debate  commenced.  Beferring  to  this  proceeding 
in  the  course  of  the  debate,  both  Lord  Palmerston  and  Mr.  Gladstone 
blamed  his  lordship  for  resigning  without  having  first  afforded  his 
colleagues  an  opportunity,  before  the  meeting  of  parliament,  of 
deciding  upon  his  proposal  in  favour  of  a change  in  the  head  of  the 
War  Department,  as  they  had  reason  to  believe  that  he  had  aban- 
doned the  views  he  had  formerly  entertained  upon  the  subject.  He 
should,  they  thought,  have  pressed  the  question  at  that  time,  and  in 
the  event  of  a decision  against  him,  should  then  have  retired  from 
the  Cabinet.  In  reply,  Lord  John  Russell  admitted  that  such  a 
course  would  have  been  preferable,  but  declared  that  he  had  wished 
to  continue  in  the  Cabinet  as  long  as  possible ; although  he  could  no 
longer  remain  when  it  was  proposed  to  institute  an  enquiry  which 
his  colleagues  had  determined  to  resist,  but  which  he  could  not 


1 Report  of  Sebastopol  Committee,  retire  from  the  post  of  War  Minister 
Commons’  Papers,  1854-5,  vol.  ix.  was  laid  before  his  colleagues  by  Lord 
part  8,  Evid.  21319-21347.  Corre-  Aberdeen,  and  disapproved  by  all  of 
spondence,  in  appendix  to  same  vol.  them.  lions.  Deb.,  vol.  cxxxvi.  p. 
pp.  355-380.  It  appears,  however,  1245. 
that  the  Duke  of  Newcastle's  offer  to 

VOL.  11.  Q 
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consistently  oppose.™  The  retirement  of  Lord  John  Russell  was 
Bpeedily  followed  by  the  resignation  of  the  whole  ministry,  owing  to 
their  defeat  in  the  House  of  Commons  upon  Mr.  Roebuck's  motion. 
After  the  late  Premier  had  made  his  late  ministerial  explanations,  in 
the  House  of  Lords,  he  was  followed  by  the  Duke  of  Newcastle,  who 
claimed  the  privilege  of  taking  the  nnusual  course  of  adding  some 
explanations  of  his  own,  in  defence  of  his  character  and  conduct, 
after  the  statements  made  by  Lord  John  Russell  in  the  House  of 
Commons.  His  grace  ably  vindicated  himself  from  erroneous  impu- 
tations, affecting  his  personal  character,  and  satisfied  the  House  that 
his  unsuccessful  administration  of  the  war  had  arisen  from  defects 
in  the  system,  and  not  from  errors  on  his  own  part  a conclusion 
which  subsequent  events  fully  corroborated. 

Supremacy  The  foregoing  precedents  serve  also  to  confirm  the 

prim*  doctrine  previously  explained  in  respect  to  the  supremacy 

Mini*usr.  Qf  the  Prime  Minister  in  the  Cabinet.  If  any  member 
of  the  Cabinet  desires  a rearrangement  of  ministerial 
offices,  he  must  make  known  his  views  to  the  Prime 
Minister.  If  he  wishes  to  resign,  he  should  in  the  first 
instance  communicate  his  intention  to  the  Premier,  in 
order  that  through  him  his  intended  resignation  may  be 
communicated  to  the  sovereign.  It  is  the  First  Minister 
alone  who,  of  his  own  choice,  can  make  changes  in  an 
administration,  subject,  of  course,  to  the  approbation  of 
the  sovereign.  If  he  himself  should  vacate  his  office  by 
death,  or  resignation,  or  be  dismissed,  the  ministry  is 
ipso  facto  dissolved.  Individual  ministers  may  retain 
their  offices,  if  permitted  by  the  sovereign,  and  may  form 
part  of  a fresh  combination  with  another  head  ; but  this 
would  be  a new  ministry,  and  the  colleagues  of  the  in- 
coming Premier  must  make  a fresh  agreement  with  him. 

The  substantive  power  which  is  wielded  by  the  Premier 
over  his  colleagues  in  office  is  necessarily  very  great.  If 
he  be  a man  of  inferior  ability,  without  very  decided 
opinions,  his  authority  and  influence  will  be  naturally 
impaired,  and  the  influence  of  the  strongest  mind  in  the 
Cabinet  will  probably  predominate.  But  if  he  be  a man 

" Commons’  Debates,  January  20  ■ Lords'  Debates,  February  1, 1855. 

and  29,  and  February  6,  1866, 
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of  powerful  intellect,  or  of  decided  opinions,  he  will  com- 
mand the  support  of  his  fellow  ministers,  and  leave  them 
no  alternative  but  submission  or  resignation.®  A Prime 
Minister  will  rarely  interfere  in  the  departmental  arrange- 
ments of  his  colleagues,  or  in  the  distribution  of  the 
patronage  which  is  placed  in  their  hands ; but  he  will 
require  that  all  matters  which  in  any  degree  affect  the 
policy  of  the  administration,  shall  be  submitted  for  his 
approval,  and  that  if  need  be  the  whole  strength  of  the 
government,  including  that  which  is  afforded  by  the 
exercise  of  the  patronage  of  the  crown,  should  be  em- 
ployed in  the  furtherance  of  his  political  views,  and  for  the 
purpose  of  enlarging  the  influence  of  the  Cabinet  of  which 
he  is  the  head. 

The  resignation  of  office  by  a Cabinet  Minister  although  Ministerial 
properly  made  known  to  the  crown  through  the  Prime  t7oulna 
Minister,  as  the  official  channel  of  communication  betweeii 
the  sovereign  and  the  Cabinet,  may  be  consummated  at  a 
personal  interview  with  the  sovereign — usually  granted 
previous  to  the  assembling  of  a Privy  Council,  at  which 
his  successor  is  formally  appointed — for  the  purpose  of 
delivering  up  into  the  royal  hands  the  symbols  of  office, 
and  in  order  to  afford  an  opportunity  for  explanations  on 
the  part  of  the  retiring  minister.p  Under  such  circum- 
stances, however,  it  is  a courtesy  due  to  the  head  of  the 
administration,  to  acquaint  him  previously  of  an  intended 
resignation,  so  as  to  enable  him  to  take  the  necessary 
steps  for  filling  up  the  vacant  office  without  delay. 

When  the  dismissal  of  a subordinate  member  of  the  Dismissals, 
administration  has  been  determined  upon,  it  is  customary 
for  a formal  letter  of  dismissal  to  be  addressed  to  the 
person  in  question  by  the  Prime  Minister,  after  he  has 

° Stapleton,  Canning  and  his  Timas,  to  serve  mth  Mr.  Perceval,  under  a 
p_  179.  Thus  Lord  Wellesley  re-  common  chief,  but  not  in  subordina- 
te g-ned  the  seals  as  Foreign  Secretary  tion  to  him.  Pari.  Deb.  vol.  xxiii. 
in  1812,  because  ho  would  no  longer  pp.  367-370.  Pearce,  Memoirs  of 
tMjrve  under  Mr.  Perceval,  whom  he  Wellesley,  vol.  iii.  p.  209. 
considered  incompetent  for  the  office  p Pellew's  Life  of  Sidmouth,  vol. 
of  Premier.  He  was  quite  willing  iii.  p.395.  Edinh.Rev.voL  cx.  p.  79  n. 
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taken  the  royal  pleasure  thereon.'1  In  the  case  of  the  re- 
tirement of  a Lord  Chancellor,  whether  by  resignation  or 
dismissal,  it  is  usual  for  the  delivery  of  the  great  seal  to 
take  place  either  at  a meeting  of  the  Privy  Council,  or  at 
an  audience  granted  to  him  in  the  royal  closet  for  that 
purpose,  as  the  ‘ clavis  regni  ’ is  too  important  an  instru- 
ment to  be  entrusted  to  anyone  but  its  lawful  custodian 
or  the  sovereign  liimself/  If  not  surrendered  to  the 
sovereign  in  person,  it  should  only  be  given  to  one  who 
claims  it  with  a formal  warrant  under  the  privy  seal  or 
sign  manual.* 

Where,  in  the  exercise  of  the  royal  prerogative  a whole 
administration  is  dismissed,  letters  of  dismissal  are  written 
by  the  newly  appointed  Secretary  of  State,  in  the  name  of 
his  sovereign.*  If  the  retirement  of  a ministry  takes  place 
by  voluntary  resignation,  it  is  customary  for  the  indi- 
viduals composing  the  same  to  assemble  at  the  palace, 
and  to  be  separately  introduced  into  the  royal  closet  for 
the  purpose  of  delivering  up  into  the  hands  of  the 
sovereign  their  respective  wands,  seals,  keys,  and  other 
official  badges,"  or  for  the  ceremony  to  take  place  at  a 
meeting  of  the  Privy  Council,  at  which,  also,  the  newly- 
appointed  ministers  are  invested  with  the  insignia  of 
office.  But  should  a personal  interview  be  objectionable 
to  the  sovereign,  he  may  direct  the  surrender  of  the 
symbols  of  office  to  be  made  to  some  one  else,  whom  he 
may  appoint  to  receive  them/ 

Remaining  The  resignation  of  an  office  which  is  held  in  connection 
'cabinet  with  a seat  in  the  Cabinet  necessarily  involves  a relin- 
natYoiTof^"  flu*s^ment  of  the  right  to  attend  Cabinet  meetings,  unless 
office.  specially  invited  by  the  sovereign,  acting  upon  the  advice 


’ Mirror  of  Pari.  1828,  p.  1004. 

' Campbell's  Chancellors,  yol.  v. 
p.  013. 

■ Ibid.  i.  23. 

• Jesse,  Life  of  George  III.,  toI.  i. 
p.  307.  Campbell's  Chancellors,  yol. 
v.  p.  600. 


* Ibid.  yol.  vi.  p 605.  The  lteys  of 
Council  or  Cabinet  boxes  (not  being 
insignia  of  office)  should  be  returned  to 
a Secretary  of  State  or  other  minis- 
ter, and  not  given  to  the  king.  Jesse, 
Life  of  George  III.,  vol.  iii.  p.  437. 

T Campbell's  Chancellors,  vol.  v. 
p.  605, 


Digitized  by  Google 


RESIGNATION  OE  MINISTERS. 


220 


of  the  Prime  Minister,  to  retain  the  same,  either  with  or 
without  some  other  departmental  office. 

When  Lord  Sidmouth  resigned  the  seals  of  the  Home  Department, 
at  the  close  of  a long  official  career,  ho  retained  his  seat  in  the 
Cabinet,  at  the  express  command  of  the  king,  and  by  the  earnest 
request  of  all  his  colleagues.* 

A singular  circumstance  occurred  at  the  closo  of  Mr.  Pitt’s  first  ad- 
ministration, in  1801,  which  is  deserving  of  notice,  in  this  connection. 
Lord  Longhborough,  who  then  held  the  great  seal,  was  very  unwill- 
ing to  part  from  it,  and  clung  to  the  hope  that  he  would  be  invited 
to  continue  in  office  by  Mr.  Addington,  the  incoming  Premier. 
Loughborough  was  under  the  impression  that  he  was  in  great  favour 
with  the  king,  on  account  of  his  fidelity  to  his  royal  master  in  tho 
transactions  concerning  Roman  Catholic  Emancipation,  which  had 
led  to  the  dismissal  of  Mr.  Pitt.  The  king,  however,  had  latterly 
becomo  better  acquainted  with  his  lordship’s  character,  and  as  a 
natural  consequence  had  resolved  to  get  rid  of  him,  and  to  confer 
the  great  seal  npon  Lord  Eldon.  Tho  new  Ministry  took  office  on 
March  10,  but  the  transfer  of  the  great  seal  was  postponed  for  more 
than  a month,  on  account  of  personal  reasons  which  induced  Lord 
Eldon  to  delay  his  formal  acceptance  of  office.  On  April  14, 
however,  Loughborough  was  called  upon  to  surrender  the  great  seal 
into  the  hands  of  the  king  and  to  give  place  to  his  successor.  The 
ex-Chancellor,  nevertheless,  to  the  unspeakable  surprise  of  the  new 
Premier,  retained  his  key  of  the  Cabinet  boxes,  and  even  continued, 
though  unsummoned,  to  attend  the  meetings  of  the  Cabinet  council. 
This  lasted  for  about  ten  days,  during  which  he  was  treated  with 
respect  by  the  unwilling  councillors  ; but.  as  he  seemed  quite  i nsensiblo 
to  the  impropriety  of  his  conduct,  he  at  length  received  his  dismis- 
sal, in  a polite  letter  from  the  Prime  Minister,  dated  April  25, 
which  informed  him  that  the  writer  ‘ had  reason  to  believe  that  his 
majesty  considered  his  lordship’s  attendance  at  the  Cabinet  as  having 
naturally  ceased  upon  the  resignation  of  the  seals,  and  supposed  it 
to  be  so  understood  by  his  lordship.’  Thatmistaken  delicacy,  perhaps, 
had  hitherto  delayed  any  communication  to  him  on  the  subject,  with 
a view  to  remove  this  misconception,  but  that  a sense  of  duty  to  tho 
king,  as  well  as  to  lord  Loughborough  himself,  would  not  permit 
it  to  be  withheld  any  longer.*  This  letter  had  the  desired  effect,  and 
the  pertinacious  ex-Chancellor  unwillingly  retired  into  privato  life. 


* Fellow’s  Life  of  Sidmouth,  voL 
iii.  pp.  888,  390. 

* Campbell’s  Chancellors,  vol.  vi. 
pp.  307, 314.  We  learn  from  Pellew's 
Life  of  Sidmouth  (vol.  i.  pp.  312,  315) 
that  Loughborough  was  all  conster- 


nation, when  the  fate  of  the  Govern- 
ment was  announced ; that  he  placed 
himself  in  Mr.  Addington’s  hands,  and 
was  ready  to  accept  the  office  of  Pre- 
sident of  the  Council  which  the  new 
Premier  designed  to  givebim;  but  that 
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Upon  the  resignation  or  dismissal  of  a whole  ministry/ 
it  will  devolve  upon  the  sovereign  to  communicate  with 
some  peer  or  member  of  the  House  of  Commons,  who  may 
possess  sufficient  influence  with  his  party  to  be  suitably  en- 
trusted with  the  task  of  forming  a new  administration. 
We  have  elsewhere  discussed  the  powers  and  duties  of 
the  sovereign  upon  such  a contingency,  and  the  constitu- 
tional practice  which  governs  the  choice  of  ministers  by 
the  crown.*  We  have  next  to  enter  upon  a new  field  of 
enquiry,  and  to  investigate  the  relations  of  ministers  of  the 
crown  to  the  Houses  of  Parliament.  This  important 
subject  may  be  appropriately  reserved  for  another 
chapter. 

the  king  appears  to  have  been  averse  to  of  every  Ministry,  from  1782  to  tho 
his  being  included  in  the  new  admin-  present  time,  see  ante,  vol.  i.  pp.  102- 
istmtion.  See  Edinb.  Rev.  vol.  ciii.  p.  108. 

850.  Stanhope’*  Pitt,  vol.  iii.  p.  823.  ■ Ibid.  pp.  210-227. 

i For  the  causes  of  the  retirement 


Digitized  by  Google 


231 


CHAPTER  IV. 

THE  MINISTERS  OF  THE  CROWN  IN  PARLIAMENT. 

Having  traced  the  origin  and  development  of  Minis- 
terial Responsibility,  as  a foundation  principle  of  the 
English  Monarchy,  and  followed  the  fortunes  of  the 
Cabinet  Council  from  its  earliest  appearance  on  the  stage 
of  history  to  its  final  acceptance  as  an  essential  part  of 
our  governmental  system,  we  must  now  consider  the 
mode  in  which  this  comparatively  modem  institution  is 
brought  into  active  co-operation  with  the  other  and  more 
ancient  portions  of  the  political  fabric. 

It  is  by.  means  of  the  introduction  of  the  Ministers  of 
the  crown  into  Parliament  for  the  purpose  of  represent- 
ing therein  the  authority  of  the  crown,  and  of  carrying 
on  the  government  in  direct  relation  with  that  body,  that 
the  responsibility  of  ministers  for  every  act  of  govern- 
ment is  practically  exemplified  and  enforced. 

The  whole  executive  functions  of  the  crown  have  been 
entrusted  to  ministers,  chosen  by  the  sovereign,  and  per- 
sonally accountable  to  him.  In  order  that  those  func- 
tions may  be  exercised  in  conformity  with  the  most  en- 
lightened opinions  of  the  great  council  of  the  nation,  it 
is  indispensable  that  the  king’s  ministers  should  be  se- 
lected from  amongst  that  council.  Having  in  their  indi- 
vidual capacity  as  members  of  one  or  other  of  the  legis- 
lative houses,  a right  to  sit  therein,  they  are  thus  brought 
face  to  face  with  those  who  are  privileged  to  pronounce 
authoritatively  upon  the  policy  of  the  government,  and 
whose  consent  must  be  accorded  to  their  very  continuance 
in  office  as  ministers  of  the  crown. 
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Ministers,  on  their  part,  being  the  chosen  and  confi- 
dential servants  of  the  sovereign,  are  necessarily  the 
depositaries  of  all  the  secrets  of  state,  and  have  access 
to  the  highest  sources  of  information  on  every  political 
question.  They  are  usually  men  who  from  their  ability 
and  experience  are  peculiarly  qualified  to  guide  the 
deliberations  of  Parliament,  and  to  aid  their  fellow  mem- 
bers in  forming  sound  conclusions  upon  every  public  matter 
that  may  be  brought  before  them.  They  distribute  the 
patronage  of  the  crown  at  their  own  discretion  ; which, 
in  itself,  adds  very  materially  to  their  authority  and  in- 
fluence. These  advantages  are  of  inestimable  service  in 
enabling  them  to  mature  and  propound  acceptable  mea- 
sures, and  in  facilitating  the  progress  of  the  same  through 
the  legislative  chambers. 

On  the  other  hand,  either  House  of  Parliament  is  at 
liberty  to  give  free  expression  to  its  opinion  upon  every 
ministerial  act  or  measure;  and  no  administration  can 
long  remain  in  office  that  does  not  possess  the  confidence 
of  Parliament,  and  particularly  of  the  House  of  Commons. 
In  giving  or  withholding  their  confidence,  the  Houses  of 
Parliament  are  only  restrained  by  considerations  of  pub- 
lic policy.  Unless  they  are  satisfied  that  a ministry, 
which  does  not  fully  represent  their  political  sentiments, 
can  be  replaced  by  another,  more  acceptable  and  efficient, 
they  will  probably  be  content  with  vigilant  supervision 
and  control  over  its  proceedings  and  recommendations, 
rather  than  to  incur  the  hazard  of  a change  of  govern- 
ment But  if  they  believe  that  the  direction  of  public 
affairs  ought  to  be  entrusted  into  other  hands,  they  have 
only  to  declare — either  expressly  or  impliedly — that 
ministers  have  forfeited  their  confidence,  and  a change 
must  inevitably  take  place.  So  that,  whether  directly  or 
indirectly,  the  ultimate  verdict  upon  every  exercise  of 
political  power  must  be  sought  for  in  the  judgment  of 
the  House  of  Commons. 

Let  us  proceed  to  examine  in  detail  the  various  points 
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included  in  the  foregoing  definition  of  parliamentary 
government.  The  subject  will  naturally  admit  of  being 
divided  into  three  heads : I.  The  presence  of  the  minis- 

ters of  the  crown  in  parliament.  II.  The  functions  of 
ministers  of  the  crown  in  relation  to  Parliament.  III. 
The  responsibility  of  ministers  to  Parliament,  and  par- 
ticularly to  the  House  of  Commons. 

I.  The  presence  of  the  Ministers  of  the  Crown  in 
Parliament. 

We  have  already,  in  a former  chapter,  disposed  of  the 
historical  part  of  this  enquiry,  and  have  described  the 
position  occupied  by  the  king’s  ministers  in  Parliament 
anterior  to  the  revolution  of  1688;*  and  the  growth  of 
the  principle,  which  was  not  formally  acknowledged  until 
after  that  epoch,  that  the  presence  of  responsible  minis- 
ters in  both  chambers  of  the  legislature  is  a fundamental 
obligation,  under  our  constitutional  system.b 

It  will  now  be  our  endeavour  to  take  a practical  view 
of  this  subject,  and  to  explain  the  established  law  and 
custom  of  Parliament  upon  the  several  questions  connected 
therewith. 

While,  as  we  have  seen,®  there  is  no  absolute  neces- 
sity for  every  member  of  the  cabinet  to  hold  a depart- 
mental office  under  the  crown,  the  spirit  of  the  constitu- 
tion requires  that  every  one  occupying  a seat  in  the 
Cabinet  should  also  be  a member  of  one  or  other  of  the 
Houses  of  Parliament11  And  no  one  should  be  intro- 
duced into  the  cabinet,  or  be  permitted  to  continue  therein, 
who  is  out  of  Parliament ; unless  he  is  likely  to  be  re- 
turned by  some  constituency  within  a reasonable  period. 

During  tho  short-lived  administration  of  Mr.  Canning,  in  1827, 
the  office  of  Postmaster- General,  which  has  been  usually  held  by  a 


• See  ante,  p.  75.  bourne)  in  Pari.  Deb.  voL  ix.  p.  287. 

b See  ante,  p.  80.  Lord  John  Russell,  Hons.  Deb.  vol. 

• Ante,  p.  154.  ex.  pp.  230,  231.  Lord  Stanley, 

4 Macaulay,  Hist,  of  Eng.  vol.  iv.  ibid.  vol.  clxii.  p.  1901. 

p.  435.  Mr.  Lambe  (Lord  Mel- 
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Peer — because,  until  1866,  it  disqualified  for  a seat  in  the  House  of 
Commons* — was  filled  by  a commoner,  Lord  Frederick  Montagu, 
who  had  no  seat  in  Parliament.  But  so  much  inconvenience  arose 
from  this  great  department  being  unrepresented  in  either  House,  that 
thenceforth,  until  1868,  the  office  was  invariably  conferred  upon  a 
member  of  the  House  of  Lords.* 

When  the  Wellington  administration  was  formed  in  July  1828, 
the  Right  Hon.  W.  Vesey  Fitzgerald,  who  at  the  time  represented 
the  county  Clare  in  the  House  of  Commons,  was  appointed  to  the 
joint  offices  of  President  of  the  Board  of  Trade  and  Treasurer  of 
the  Navy,  with  a seat  in  the  Cabinet.  This,  of  course,  vacated  his 
seat  in  Parliament ; but  on  going  for  re-election  he  was  defeated  by 
Daniel  O'Connell.*  He  continued  out  of  the  House,  although  re- 
taining his  place  in  the  ministry,  until  March  1829,  when  he  was 
returned  for  the  borough  of  Newport.11  Adverting  to  this  case, 
some  years  afterwards,  the  Duke  of  Wellington  remarked  that  it 
was  unprecedented  and  objectionable,  but  that  it  occurred  at  a time 
(unlike  the  present),  when  it  was  possible  on  any  day  to  find  a seat 
for  a government  candidate.1 

In  1835,  when  Sir  Robert  Peel’s  ministry  was  being  constructed, 
it  was  determined  to  confer  a seat  in  the  Cabinet  upon  Sir  George 
Murray,  the  Master-General  of  the  Ordnance.  He  accordingly 
became  a candidate  for  a seat  in  the  House  of  Commons,  but  was 
defeated  in  the  county  of  Perth.  It  was  then  agreed  between  Sir 
R.  Peel  and  the  Duke  of  Wellington,  that  it  was  inexpedient,  and 
would  establish  an  inconvenient  precedent,  were  he  to  continue  in 
the  Cabinet.  After  his  rejection  at  Perth,  Sir  G.  Murray  volun- 
teered to  resign  his  departmental  office,  but  Sir  R.  Peel  wrote 
and  urged  him  to  retain  it.  He  added,  however,  ‘ I havo  more  diffi- 
culty about  the  Cabinet,  and  I need  not  Bay  solely  and  exclusively 
on  the  score  of  constitutional  precedent.  The  holding  of  a seat  in 
the  Cabinet  by  a responsible  adviser  of  the  Crown — that  adviser 
being  neither  in  the  House  of  Lords  nor  Commons — is,  I fear,  ex- 
tremely unusual,  if  not  unprecedented,  in  modern  times.  . 

Of  course  if  there  were  any  immediate  prospect  of  your  return,  the 
objection  could  not  apply.' 1 After  this  Sir  George  ceased  to 
attend  the  Cabinet  Councils,  although  he  continued  at  the  head  of 
the  Ordnance  Department  until  a change  of  ministry  occurred.*1 

Upon  the  formation  of  tho  Melbourne  ministry  on  April  18, 
1835,  Lord  Palmerston  was  appointed  Foreign  Secretary,  though  at 


* See  pod,  p.  487.  1 Peel,  Memoirs,  vol.  iL  p.  51. 

' Ilsns.  Deb.  vol.  clxxxii.  p.  1077.  1 Ibid.  pp.  50-52. 

* Smith's  l’nrlts,  vol.  iii.  p.  197.  ‘ Ilans.  Deb.  vol.  Ixxxiv.  p.  758  ; 

h Ibid.  p.  18;  Annual  Register,  Hadyn,  Book  of  Dignities,  p.  192. 

1828  (Chronicle),  p.  191. 
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the  time  without  a seat  in  Parliament ; having  been  defeated  at  the 
previous  general  election,  and  no  vacancy  having  since  occurred  for 
which  he  could  offer.  About  a month  afterwards  enquiry  was  made 
of  Ministers  in  the  House  of  Commons  whether  any  arrangements 
were  in  contemplation  to  obtain  a seat  for  his  lordship  in  either 
House.  Lord  John  Russell  declined  to  answer  this  question,  merely 
observing  that  the  absence  of  Lord  Palmerston  was  only  temporary ; 
and  that  were  it  ‘ continued  for  any  length  of  time  these  might 
be  very  proper  questions.’ 1 But  before  the  close  of  the  month  of 
May  Lord  Palmerston  was  returned  for  the  borough  of  Tiverton,  in 
room  of  Mr.  Kennedy,  who  accepted  the  Chiltern  Hundreds  in  his 
behalf.”1 

In  December  1845,  Mr.  Gladstone,  on  being  appointed  Colonial 
Secretary  in  Sir  R.  Peel’s  administration,  was  defeated  when  he 
went  for  re-election  in  the  borough  of  Newark.  He  continued  out 
of  Parliament  until  after  the  resignation  of  this  ministry,  which 
took  place  in  June  1846.  The  fact  of  his  absence  from  Parliament 
was  commented  upon  in  the  House  of  Commons  on  the  6th  March, 
but  no  explanations  were  given  by  the  Government,  except  that  ho 
continued  to  attend  the  Cabinet  Councils.” 

In  the  year  1861  the  Palmerston  administration  had  no  Cabinet 
or  other  minister  specially  representing  Ireland  in  the  House  of 
Commons,  save  the  Chief  Secretary  for  Ireland,  and  he  resigned  in 
the  course  of  the  session,  but  was  speedily  replaced  by  another 
person.  For  a groat  part  of  the  time  there  was  not  even  an  Irish 
Lord  of  the  Treasury  in  the  House,  and  an  English  minister  had  to 
undertake  the  conduct  of  Irish  business.0 

Frequent  allusion  was  made  during  the  session  of 
1861,  to  the  aforesaid  extraordinary  and  unprecedented 
deficiency  of  ministers  for  Ireland  in  the  House  of  Com- 
mons, but  no  formal  debate  took  place  thereon,  a for- 
bearance which  may  be  accounted  for  by  the  fact  that 
with  regard  to  subordinate  members  of  an  administration 
who  have  no  seat  in  the  Cabinet,  the  same  constitutional 


' Mirror  of  Pari.  1835,  pp.  1029, 
1030. 

Com.  Joum.  voL  xc.  p.  284. 
Smith's  Parlts.  of  Eng.  voL  i.  p.  79. 

“ Hans.  Deb.  vol.  lxxxiv.  pp.  754- 
758.  See  Lord  Campbell’s  comments 
on  this  case,  ibid.  vol.  clxxxix.  p. 
946. 

° Ibid.  voL  clxiv.  pp.  107,  1851. 
The  Attorney-General  (Mr.  Densy) 


had  a seat,  hut  vacated  it  just  before 
the  session  began,  by  accepting  a 
seat  on  the  Irish  Hench  (Com.  Joum. 
vol.  cxvi.  p.  15).  The  solicitor-ge- 
neral (Mr.  O’Hagan  ) was  not  in  Par- 
liament, but  was  neverthelesa  ap- 
pointed attorney-general.  He  did 
not  obtain  a seat  until  May  1803, 
when  he  was  returned  for  Tralee. 
Dod,  Pari.  Comp.  1804,  p.  204, 
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necessity  for  their  presence  in  Parliament  does  not 
exist,  as  in  the  case  of  the  responsible  advisers  of  the 
crown.  Nevertheless,  as  a general  rule,  it  is  expected 
that  all  political  servants  of  the  crown  should  obtain 
seats  in  Parliament,  in  order  that  they  may  assist  in 
carrying  on  the  queen’s  Government.  And  it  is  cus- 
tomary for  a ministry  to  cancel  any  such  appointments 
when  it  is  found  that  the  original  nominee  is  unable  to 
obtain  a seat  in  either  House.p 

During  Earl  Grey’s  administration  (1830-1834)  Attorney-General 
Campbell,  and  a junior  Lord  of  the  Admiralty,  were  without  seats  in 
Parliament  for  a considerable  time.  *■  The  Attorney-General  is  said 
to  have  been  ‘ thrown  out  of  a popular  constituency  by  a cry  which 
the  Dissenters  raised  on  some  temporary  matter.’  Ho  remained  ex- 
cluded for  the  greater  part  of  the  Session,  but  at  last  obtained  a 
seat  vacated  by  the  Lord  Advocate  on  his  being  promoted  to  the 
Scottish  Bench.'  But  in  England  neither  the  Attorney-General  nor 
the  junior  Lords  of  the  Admiralty  are  ever  admitted  to  the  Cabinet. 

In  1846,  when  Sir  R.  Peel  was  Prime  Minister,  it  was  noticed 
that  ‘ three  or  four  persons  holding  office  under  the  crown  and 
usually  in  Parliament,’  were  unable  to  get  elected  to  the  House  of 
Commons.  Upon  which  Sir  R.  Peel  remarked  as  follows  : ‘ I do  not 
know  any  rule  by  which  [persons]  holding  these  offices  should  neces- 
sarily be  members  of  this  House.  ...  I do  not  deny  the  incon- 
venience, but,  having  confidence  in  the  approbation  and  support  of 
Parliament  upon  the  policy  of  government,  I am  content  to  forego 
that  advantage  which,  in  ordinary  times,  the  crown  possesses.’  ‘ 
Whereupon  the  subject  was  dropped  without  any  further  comment. 

Tho  second  Derby  administration,  from  its  appointment  in  Fe- 
bruary 1858  until  March  4,  1859,  had  no  Scotch  Lord  of  the  Trea- 
sury, and  the  entiro  charge  of  Scottish  business  in  the  House  of 
Commons  devolvod  in  the  interim  upon  the  Lord  Advocate,  which 
occasioned  much  dissatisfaction. 1 


* Corresp.  Will.  IV.  with  Earl 
Grey,  vol.  l.  p.  23. 

i Mirror  of  Pari.  1884,  p.  1435. 
Campbell’s  Chancellors,  vol.  iiL  p. 
452,  n. 

' Brougham,  Brit.  Constitution, 
p.  281.  Sir  J.  Campbell  vacated  his 
seat  for  Dudley  on  being  appointed 
attorney-general,  on  February  21, 
1834.  Coring  his  re-election,  he  was 
afterwards  returned  for  Edinburgh, 
after  a sharp  contest,  in  place  of  Mr. 


Jeffery,  ex-Ixird  Advocate,  who  va- 
cated his  seat  on  May  16,  upon  being 
appointed  a Lord  of  Session.  (Coin. 
Joum.vol.  lxxxix. pp.00, 295;  Smith's 
Parlts.  vol.  ii.  p.  131 ; vol.  iii.  p.  134.) 
The  Attorney-General  took  the  oaths 
and  his  seat  on  June  5.  Mirror  of 
Pari.  1834,  p.  2045. 

■ Hans.  Deb.  vob  Ixxxiv.  p.  228. 

* Ibid.  vol.  cl.  p.  2150.  Com. 
Joum.  vol.  cxiv.  p.  89. 
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Upon  tho  accession  to  office  of  the  Derby  administration  in  Jnly 
1866,  the  office  of  Lord- Advocate  of  Scotland  was  conferred  npon 
Mr.  George  Patton.  This  gentleman  was  unable  to  obtain  a seat  in 
the  Honse  of  Commons ; he  therefore  resigned,  and  Mr.  Gordon  was 
appointed  in  his  stead.  He  likewise  failed  to  obtain  a seat  during 
the  entire  period  of  the  session  of  1867."  Early  in  the  following 
session,  however,  the  Lord-Advocate  was  returned  for  the  English 
borough  of  Thetford,  one  of  the  members  for  which  resigned  in 
order  to  make  way  for  him.T  But,  meanwhile,  tho  absence  of 
this  functionary  from  the  House  of  Commons  led  to  very  great 
inconvenience  and  frequent  complaints  in  the  House,  as  the  Lord- 
Advocate,  although  not  a member  of  the  Cabinet,  is  a very  impor- 
tant functionary,  and  is  chiefly  responsible  for  the  management  of 
Scotch  business  in  Parliament.*  To  some  extent  his  place  was  sup- 
plied by  the  Scotch  Lord  of  the  Treasury,  but  the  absence  of  the 
Lord- Advocate  was  admitted  by  the  Government  to  be  1 a great  mis- 
fortune.’1 

During  the  continuance  of  this  embarrassing  stato  of  affairs,  the 
Scotch  business  in  the  House  was  principally  entrusted  to  tho 
Scotch  Lord  of  the  Treasury,  under  the  general  oversight  of  the 
Home  Secretary,  and  in  communication,  oat  of  the  Honse,  with  Mr. 
Patton  himself.  This  inconvenient  arrangement  gave  additional 
impetus  to  a feeling  already  existing  in  Scotland  in  favour  of  the 
appointment  of  an  Under-Secretary  of  State  in  the  Home  Office,  to 
whom  should  be  allotted  the  political  duties  now  attached  to  the 
office  of  Lord-Advocate.  This  project  is  at  present  under  the  con- 
sideration of  the  Government. J In  one  respect  the  proposed  change 
would  be  undoubtedly  advantageous,  as,  following  the  analogy  in 
similar  cases,  the  new  Under-Secretaryship,  with  the  sanction  of 
Parliament,  might  be  conferred  upon  a member  of  the  House  of 
Commons  without  vacating  his  seat.  Already,  as  we  shall  have 
occasion  hereafter  to  notice,  Parliament  has  agreed  to  substitute  an 
Under- Secretary  in  place  of  a Vice-President  for  the  Board  of  Trado, 
for  the  express  purpose  of  facilitating  the  representation  of  that  im- 
portant department  in  the  House  of  Commons. 

The  increasing  difficulty  of  finding  seats  for  the  subor- 


" When  the  ministry  took  office  in 
July  1866,  Mr.  Patton  was  ap- 
pointed Lord-Advocate,  but  on  going 
lor  re-election  was  defeated.  (Com. 
Joum.  vol.  exxi.  p.  441.  Dod,  Pari. 
Comp.  1808,  p.  100.)  He  then  re- 
signed, and  wns  replaced  by  Mr. 
E.  S.  Gordon,  who  was  unable  to  get 
a seat  until  December  1807.  Dod, 


p.  208. 

* Hans.  Deb.  vol.  cxc.  p.  635. 

* Ibid.  vol.  clxxxv.  pp.  288,  401, 
721 ; vol.  dxxxvi.  pp.  807,  408, 2023; 
vol.  clxxxvii.  p.  0;  vol.  clxxxviii. 
p.  107. 

* Ibid.  vol.  clxxxviii.  p.  107. 

v Ibid.  vol.  clxxxvi.  pp.  307,  408, 
2023 ; vol.  clxxxvii.  p.  6. 
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dinate  members  of  an  administration,  not  to  mention  the 
Cabinet  ministers,  and  the  growing  demand  for  an  ade- 
quate representation  in  both  Houses  of  every  prominent 
executive  department, b have  given  rise  to  several  attempts 
to  obtain  some  modification  of  the  law  requiring  the  va- 
cation of  the  seat  of  a member  of  the  House  of  Commons 
upon  his  accepting  office,  which  will  be  noticed  in  auother 
part  of  this  chapter.0 

Project  to  Meanwhile,  a proposition  on  this  subject  which  was 
te  lading  submitted  to  the  House  of  Lords  in  1861,  and  again  in 
men^out  of  1867,  by  Lord  Stratheden  and  Campbell,  may  be  briefly 
noticed.  When  a bill  to  appropriate  four  seats  in  the 
House  of  Commons,  which  had  been  vacated  by  the  dis- 
franchisement of  the  boroughs  of  Sudbury  and  St.  Alban, 
was  under  consideration  in  1861,  his  lordship  moved  that, 
in  view  of  the  number  of  leading  men  who,  at  different 
times  since  the  Reform  Act  of  1832,  had  been  excluded 
from  the  House  from  local  circumstances,  and  against  the 
wishes  of  the  community  at  large,  from  the  want  of  a 
corrective  power  in  the  state  to  supply  the  loss  to  both 
political  parties  of  the  old  nomination  boroughs,  and  re- 
place in  Parliament  men  of  acknowledged  eminence,  whom 
the  united  body  of  the  nation  would  have  returned  but 
who  had  failed  to  secure  the  suffrages  of  the  particular 
sections  before  whom  they  had  presented  themselves  at  a 
general  election — the  bill  in  question  should  be  referred 
to  a select  committee  to  devise  some  means  of  applying 
these  surplus  seats  to  the  purpose  above  mentioned.  Being 
opposed  by  Government  the  motion  was  withdrawn ; but 
Lord  Stratheden  took  occasion  to  embody  the  arguments 
in  favour  of  his  proposal  in  a protest  against  the  third 
reading  of  the  bill.d  In  1867,  upon  the  third  reading  of 
the  new  Reform  Bill,  his  lordship  moved  the  insertion  of 
a clause  to  enable  the  House  of  Commons  to  assign  seats 


b Sec  pod,  p.  242.  a TIans.  Deb.  voL  clxiv.  pp.  1716, 

* Pod,  p.  267.  1844. 
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to  four  persons  who  might  be  accidentally  excluded  at  a 
general  election,  and  whose  presence  in  Parliament  would 
be  serviceable  to  the  country.  But  the  Premier  (Earl 
Derby)  having  declared  that  ‘it  would  be  a waste  of 
words  to  enter  upon  any  discussion  of  a scheme  so  utterly 
impracticable,  and  so  entirely  at  variance  with  the  prin- 
ciples of  our  representative  system,’  the  clause  was  im- 
mediately negatived.® 

The  administration  is  composed,  for  the  most  part,  of 
officers  of  state  whose  duties  are  of  a decidedly  political 
character,  but  it  also  includes  certain  officers  of  the  royal 
household  who,  from  their  intimate  connection  with  the 
person  of  the  sovereign,  are  supposed  to  possess  peculiar 
facilities  for  influencing  the  royal  mind ; an  influence 
which  might  be  exercised  to  the  detriment  of  the  party 
in  power  if  in  the  hands  of  their  political  opponents.' 
Officers  of  this  class,  if  they  sit  in  Parliament,  are  bound 
to  support  the  existing  ministry,  but  they  are  not  invari- 
ably required  to  be  members  of  the  legislature.® 

The  principle  on  which  the  direction  of  the  chief  ad- 
ministrative departments  is  assigned  to  a political  officer 
is,  that  there  are  great  political  questions  involved  in  their 
management.  This  is  especially  true  of  the  different 
branches  of  the  secretariat,  but  it  holds  good,  more  or 
less,  in  respect  to  every  office  included  in  the  adminis- 
tration. Sometimes,  in  the  progress  of  departmental  re- 
forms, it  becomes  expedient  to  constitute  an  office,  hitherto 
deemed  to  be  political,  into  a permanent  non-political  one. 
This  has  occurred,  since  1850,  in  regard  to  one  or  more  of 
the  junior  Lords  of  the  Admiralty,  and  in  the  case  of  the 
mastership  of  the  Mint.  A similar  arrangement  was  re- 
commended by  a committee  of  the  House  of  Commons 
in  1860,  in  reference  to  the  Chief  Commissioner  of  Works, 
on  the  ground  that  there  is  nothing  political  in  his  duties, 


* Hans.  Deb.  vol.  elxxxix.  p.  644.  household,  see  ante,  voL  i.  p.  188. 
' As  to  appointments  in  the  royal  * See  ante , p.  236. 


Royal 
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Political 
chiefs  of 
public  de- 
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and  that  his  office  is  merely  a department  for  structural 
works  to  carry  out  undertakings  that  have  been  sanctioned 
by  Parliament.11  But  if,  under  any  circumstances,  a public 
office  is  made  permanent,  and  the  holder  thereof  not  liable 
to  removal  upon  a change  of  ministry,  it  necessarily  fol- 
lows that  he  should  cease  to  occupy  a seat  in  Parliament ; 
for  it  would  be  contrary  to  constitutional  practice  to  per- 
mit any  government  officer  to  sit  in  the  House  of  Com- 
mons who  is  not  there  in  a representative  capacity ; and 
‘no  administration  would  act  with  colleagues  who  were 
members  of  the  House,  unless  they  were  willing  to  act  as 
members  of  the  same  party.’1 

If  it  should  be  deemed  advisable  to  increase  the  num- 
ber of  political  offices  by  adding  to  the  list  of  the  respon- 
sible servants  of  the  crown  additional  ministers,  having 
charge  of  new  departments  of  state,  it  is  within  the  pre- 
rogative of  the  crown  to  effect  the  same.  Within  a very 
recent  period  two  additional  Secretaryships  of  State  have 
been  established,  one  in  1854  for  War,  and  the  other  in 
1858  for  India.  In  1847,  under  the  authority  of  the 
Act  10  & 11  Viet.,  c.  109,  the  office  of  President  of  the 
Poor  Law  Commission  was  created.  Again,  in  1856,  the 
office  of  Vice-President  of  the  Committee  of  Council  for 
Education  was  established,  pursuant  to  the  provisions  of 
the  Act  19  & 20  Viet.  c.  116.  It  rests  with  the  Govern- 
ment exclusively  to  determine  whether  any  such  changes 
are  necessary  in  order  to  secure  a greater  efficiency  in  the 
public  service ; and  they  are  effected  by  order  or  decla- 
ration of  the  Queen  in  Council,  an  Act  of  Parliament 
being  required  only  in  cases  where  it  is  necessary  to 
make  pecuniary  provision  for  the  duties  to  be  undertaken 
by  the  new  department;*  or  when  it  is  proposed  to  au- 


11  Report  on  Mined.  Expenditure, 
Commons'  Papers,  1860 ; vol.  ix. 
Evid.  1412,  1413  ; and  see  pod,  p. 
482. 

1 Report  Com.  on  Hoard  of  Ad- 
miralty, Commons'  Papers,  1801 ; 


vol.  v.  p.  57 ; and  see  I loam . Govt,  of 
Eng.  p.  250  ; also  pod,  p.  258. 

J See  the  discussions  in  the  House 
of  Commons  in  1826  upon  the  pro- 
posal of  ministers  that  separate  and 
increased  salaries  should  be  allowed 
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thorise  the  new  minister  and  his  secretary  to  sit  in  the 
House  of  Commons.*  Nevertheless,  it  is  quite  consistent 
with  constitutional  usage  for  the  crown  to  receive  advice 
in  such  a matter  from  either  House  of  Parliament. 

Thus,  on  February  12,  1857,  an  address  was  passed  by  the 
House  of  Commons,  praying  that  her  majesty  would  be  graciously 
pleased  to  take  into  her  consideration,  ‘ as  an  urgent  measure  of  ad- 
ministrative reform,  the  formation  of  a separate  and  responsible 
department  for  the  affairs  of  public  justice.’  The  ministers  ac- 
quiesced in  this  resolution ; although,  as  yet,  no  steps  have  been 
taken  to  give  effect  to  the  recommendation.1 

On  April  6,  1841,  the  House  of  Commons  was  moved  to  address 
the  crown  ‘to  appoint  a responsible  Minister  of  Education;’ 
but  after  a short  debate  the  motion  was  withdrawn.*0  Again,  on 
March  18, 1802,  a motion  was  made  in  the  House  of  Commons 
in  favour  of  the  appointment  of  a responsible  minister,  to  tako 
charge  of,  and  represent  in  Parliament,  the  interests  of  education, 
science,  and  art  combined.  The  government  opposed  this  motion, 
alleging  that  it  was  unnecessary,  innsmuch  as  these  interests  were 
already  represented  in  the  House  of  Commons,  partly  by  the  Vice- 
President  of  the  Education  Committee,  and  also  by  officers  connected 
with  the  Treasury.  It  was  stated,  however,  that  the  question  would 
not  be  lost  sight  of  by  Government,  who  would  take  steps  to 
improve  the  existing  regulations  in  reference  thereto  as  soon  as  pos- 
sible ; and  that  meanwhile  it  would  be  undesirable  to  fetter  their 
proceedings  by  the  adoption  of  an  abstract  proposition  on  the  sub- 
ject. The  motion  was  accordingly  withdrawn.  In  the  session 
of  1868,  ministers  themselves  brought  in  a Bill  for  the  appoint- 
ment of  a Secretary  of  State,  who  should  have  the  whole  range 
of  educational  matters  in  tho  United  Kingdom  under  his  control 
and  responsibility.  Owing  to  political  difficulties  arising  during  this 
session,  the  Bill  was  withdrawn.® 

On  May  19,  1868,  a motion  was  made  in  the  House  of  Commons 
for  the  appointment  of  a select  committee  to  enquire  into  and  report 
upon  the  functions  of  various  Government  offices,  so  far  as  they 
affect  questions  relating  to  Agriculture,  with  a view  to  provide  for 
the  due  consideration  of  such  questions  by  one  department,  respon- 


to  the  offices  of  the  President  of  the  108-113. 

Board  of  Trade  and  Treasurer  of  the  * See  pod,  p.  257. 

Navy,  in  order  that  those  offices,  ' See  further  on  this  subject,  pout, 

heretofore  held  by  one  person,  might  p.  703. 

be  disjoined,  with’  an  adequate  salary  “ Mirror  of  Pari.  1841,  p.  1228. 

to  each.  Annual  Kegister,  1820,  pp.  " See  pod,  pp.  047,  648. 
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eible  to  Parliament.  Admitting  the  importance  of  the  considerations 
urged  by  the  mover,  the  Home  Secretary  declared  that  the  question 
was  beset  with  difficulties,  owing  to  jealousies  amongst  conflicting 
local  authorities,  but  that  it  was  receiving  departmental  considera- 
tion. Whereupon  the  motion  was  withdrawn.0 

As  the  ministry  for  the  time  being  are  strictly  and  ex- 
clusively responsible  for  the  government  of  the  country, 
in  all  its  various  branches  and  details ; and  as  they  pos- 
sess, on  behalf  of  the  crown,  an  absolute  control  over  all 
the  departments  of  state,  so  that  every  public  officer  in 
the  kingdom  is  directly  or  indirectly  subordinate  to  them;” 
it  is  right,  and  in  accordance  with  constitutional  prac- 
tice, that  there  should  be  some  minister  of  the  crown 
specially  answerable  for  each  particular  branch  of  the 
public  sendee,  and  that  every  department  of  state  should 
be  adequately  represented  in  Parliament.11  This  repre- 
sentation may  either  be  direct,  by  the  presence,  in  either 
House,  of  the  political  chief  of  the  department,  or  of  some 
political  functionary  connected  with  the  same  ; or  it  may 
be  indirect,  through  some  other  officer  of  government, 
who  is  specially  charged  with  the  duty  of  answering  for 
the  department  in  question,  as  its  parliamentary  repre- 
sentative.1' 


° Hans.  Deb.  vol.  cxcii.  pp.  670— 
61(1.  See  also,  in  regard  to  attempts 
to  obtain  the  appointment  of  a new 
Secretary  of  State,  or  Under-Secre- 
tary for  Scotland,  post,  p.  374. 
p See  mite,  vol.  i.  p.  1188. 
i Lord  Stanley,  Hans.  Deb.  voL 
clxii.  p.  1901.  The  peculiar  advan- 
tages which  result  from  the  adoption 
of  this  principle,  and  the  practical 
auperiority  of  a system  of  government 
with  changing  parliamentary  heads 
over  that  of  an  administration  com- 
posed of  permanent  officials  not  liable 
to  removal  at  the  will  of  Parliament, 
are  ably  stated  by  Mr.  Ragehot,  in 
the  Fortnightly  Review,  vol.  vi  pp. 
513-637. 

1 The  only  exception  to  this  rule 
is  in  tha  ease  of  the  British  Museum. 
The  parliamentary  representative  of 


this  national  institution,  by  whom 
the  estimates  for  the  same  arc  an- 
nually moved  in  the  House  of  Com- 
mons, is  by  long  usage  one  of  the 
trustees,  who  may  happen  to  have  a 
seat  in  that  assembly.  This  officer  is 
generally  a mnn  of  eminence  and 
public  worth,  hut  in  fulfilling  this  ser- 
vice for  the  museum  he  voluntarily 
assumes  a duty  for  which  he  is  not 
directly  reponsible  to  Parliament. 
This  is  an  anomaly  in  our  political 
system  which,  as  a rule,  attaches  re- 
sponsibility to  those  only  who  are 
empowered  to  regulate  the  details  of 
government,  and  requires  them  to 
propound  the  measures  for  which 
they  are  themselves  responsible-  The 
irregularity  in  this  instance  is,  how- 
ever, more  apparent  than  real,  inas- 
much as  the  estimates,  though  pre- 
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Thn  advantages  of  such  an  arrangement  in  the  working 
of  Parliamentary  Government,  may  be  illustrated  by  the 
following  examples  : — 

‘ When  the  Poor  Law  administration  was  not  represented  in  the 
House  of  Commons  a constant  series  of  vexatious  attacks  were  made 
on  that  department.  But  after  it  had  a representative  here,  most 
of  those  attacks  ceased  and  the  business  has  over  since  been 
carried  on  to  the  general  satisfaction  of  the  country.* 

The  Derby  ministry  in  1852  was  confessedly  weak  in  the  com- 
position of  its  Board  of  Admiralty.  In  his  desire  to  secure  the 
efficient  administration  of  that  great  department  of  state,  Lord 
Derby  did  not  sufficiently  consider  the  importance  of  obtaining  a 
strong  parliamentary  element  amongst  the  presiding  officers.  Only 
one  of  the  junior  naval  lords  had  a seat  in  the  House  of  Commons, 
and  his  professional  rank  was  inferior  to  that  of  his  colleagues  at  the 
Board.  It  therefore  devolved  upon  the  political  secretary  alone  to 
be  the  medium  of  communicating  to  the  board  the  prevalent  opinions 
in  the  House  of  Commons  upon  naval  questions.  Consequently 
there  failed  to  be  that  sympathy  and  good  feeling  between  the 
Admiralty  and  the  Commons  which  ought  to  subsist  under  par- 
liamentary government.  The  board  consisted  of  most  able  and 
efficient  men,  but  from  the  lack  of  an  adequate  parliamentary  ele- 
ment, they  looked  too  exclusively  upon  what,  in  their  opinion,  the 
interests  of  the  service  required,  and  viewed  with  jealousy  and  sus- 
picion any  appeals  that  were  made  to  them  out  of  deference  to  the 
temper  of  the  House  of  Commons.  There  was  not,  in  fact,  a spirit 
of  harmony  l>etween  this  cxocutivo  department  and  the  popular 
chamber,  and  this  was  confessedly  owing  to  the  want  of  an  ade- 
quate representation  of  the  Board  of  Admiralty  in  the  House  of 
Commons.* 

Another  striking  example  of  the  ill  effects  attending  the  non- 
representation in  parliament  of  leading  executive  departments,  and 
of  the  inconveniences  resulting  from  the  administration  of  such 
departments  being  entrusted  to  subordinate  and  permanent  officers, 
is  afforded  by  a recent  occurrence  in  connection  with  the  Office  of 
Woods  and  Forests.  This  office  is  presided  over  by  two  permanent 


pi»re<l  in  the  first  instance  by  the 
trustees  of  the  museum,  are  submitted 
for  the  approval  of  the  Treasury,  be- 
fore they  are  preposed  to  the  House 
of  Commons.  See  further  on  this 
point,  pout,  p.  250. 

• Sir  Charles  Wood,  Hans.  Deb. 
vr.L  clxi.  p.  1200.  Lord  John  Man- 
ners, ibid.  vol.  clxxi.  p.  425.  And 

m 


see  Mr.  Bagehot’a  remarks  on  this 
example  in  Fortnightly  Review,  vol. 
vi.  p 620. 

* Report,  Select  Committee  on 
Dockyard  Appointments,  Commons 
Papers,  1862-1853,  vol.  xxv : Mr. 
Disraeli's  evidence,  p.  208,  &c. ; Lord 
Derby’s  evidence,  p.  303. 
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commissioners,  and  is  not  directly  represented  in  either  branch 
of  the  legislature.  From  a debate  which  took  place  in  the  House 
of  Commons  in  the  early  part  of  tho  year  18G3,  it  was  apparent 
that  tho  policy  pursued  by  the  Office  of  Woods  and  Forests  iu 
regard  to  tliQ  forests  of  Epping  and  Hainault,  had  tended  to  en- 
courage foreBtal  enclosures,  and  to  deprive  the  inhabitants  of 
London  of  tho  use  and  enjoyment  of  these  rural  districts.  Tho 
assistant  commissioner  in  charge  of  this  particular  branch  of 
administration  (Mr.  J.  K.  Howard)  governed  his  proceedings  by 
the  principle  that  his  office  was  one  of  revenuo  only,  and  that 
whatever  expenses  attended  the  management  of  the  crown  pro- 
perty ought  to  be  strictly  limited  to  the  due  conservation  of  the 
same.  Finding  that  the  maintenance  of  the  forestal  rights  of  the 
crown  over  such  extensive  tracts  was  a considerable  source  of  ex- 
pense, and  losing  sight  of  the  immense  advantages  resulting  from 
them,  in  the  opportunities  they  afforded  for  healthful  recreation  to 
an  enormous  city  population,  he  determined  that  the  public  should 
no  longer  be  put  to  the  cost  of  resisting  encroachments  on  these 
lands.  He  therefore  commenced  negotiations  for  the  sale  of  the 
rights  of  the  crown  over  the  remaining  unenclosed  lands  in  Epping 
Forest,  a proceeding  which  had  it  been  consummated  would  have 
closed  the  whole  of  that  invaluable  district  from  the  public.  This 
gave  rise  to  an  animated  discussion  in  the  House  of  Commons,  from 
which  it  was  evident  that  this  action  of  the  department  was  re- 
garded as  unpopular  and  unwise.  Had  the  presiding  commissioner 
been  in  the  possession  of  a seat  in  that  House,  he  would  have  been 
directly  amenable  to  the  influence  of  its  enlightened  opinions,  and 
a debate  in  Parliament  on  the  policy  of  the  course  he  had  pursued, 
would  probably  have  convinced  him  of  his  error.  In  the  absence 
of  any  representative  of  this  department,  the  House  was  obliged 
to  adopt  a rough  and  imperfect  method  of  attaining  its  object, 
namely,  by  an  address  to  her  majesty  (which  was  carried  against 
ministers),  that  directions  might  be  given  ‘ that  no  sales  to  facili- 
tate enclosures  be  made  of  crown  lands  or  crown  forestal  rights, 
within  fifteen  miles  of  the  metropolis.’  The  crown  was  advised 
to  give  a favourable  answer  to  this  address.11  But  this  had  the 
effect  of  bringing  matters  to  a dead  lock.T  Mr.  J.  K.  Howard  re- 
garded the  address  as  an  implied  vote  of  censure  upon  himself,  and 
immediately  caused  all  negotiations  for  the  sale  of  the  forestal  rights 
of  the  crow-n,  which  were  then  pending,  to  be  stopped.  Later  in  the 
same  session,  however,  the  House  of  Commons  appointed  a select 
committee  to  investigate  the  whole  subject,  and  the  result  of  their 


" Hans.  Deb.  vol.  clxix.  pp.  818,  Public  Works,  ibid.  voL  clxxi  t> 
723.  420.  ' 

* Mr.  Cowper,  Commissioner  of 
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enquiries  was  a recommendation  that  the  enclosure  of  Epping  Forest 
should  be  partially  resumed ; while,  at  the  same  time,  an  adequate 
portion  thereof  should  be  set  apart  for  the  public  use  and  benefit." 
Nevertheless,  Mr.  Howard  persisted  in  carrying  out  the  terms  of 
the  address,  and  not  considering  himself  at  liberty  to  sell,  he  deter- 
mined to  refrain  from  all  proceedings  to  prevent  further  encroach- 
ments, or  to  maintain  the  forestal  rights  of  the  crown. 

Accordingly,  in  1865,  another  select  committee  was  appointed  by 
the  House  of  Commons,  on  Open  spaces  in  and  around  the  metro- 
polis. This  committee  agreed  with  the  House  in  the  opinion  that 
the  Office  of  Woods  and  Forests  ought  not  to  have  aimed  so  exclu- 
sively at  making  money  out  of  these  forestal  rights,  which  had  been 
originally  obtained  by  the  crown  not  for  mere  revenue  purposes, 
but  for  the  recreation  of  the  chase,  and  that  it  ought  rather  to  have 
endeavoured  to  make  those  rights  contribute  to  the  recreation  of 
the  people  according  to  modem  customs,  by  preserving  the  forestal 
character  of  at  least  a portion  of  the  open  spaces  at  Epping  and 
Waltham.  They  therefore  recommended  that  no  further  enclosures 
of  royal  forests,  commons,  &c.,  should  take  place  within  the  metro- 
politan area.  Mr.  J.  K.  Howard,  the  assistant-commissioner,  ap- 
peared before  this  committee,  and  attempted  a justification  of  his 
conduct  in  stopping  all  sales,  and  abstaining  from  all  legal  proceed- 
ings to  abate  enclosures  and  oncroacliments  on  the  rights  of  the 
crown.  In  their  report,  the  committee  refrained  from  animadvert- 
ing upon  Mr.  Howard’s  proceedings;  although,  in  a draft  report 
which  was  proposed,  but  not  agreed  to,  there  was  a paragraph  re- 
gretting ‘ the  narrow  and  technical  view  taken  of  their  duty  by  the 
officers  of  Her  Majesty’s  Woods  and  Forests.’  But  they  expressed 
their  disapproval  of  the  action  of  the  Government  in  this  matter, 
and  advised  that  immediate  steps  should  be  taken  to  vindicate  the 
crown’s  forestal  rights  over  the  lands  in  question,  and  to  abate  en- 
closures therein.  They  also  recommended  that  a new  board  should 
be  appointed  to  act  os  trustees  for  the  preservation,  on  behalf  of  the 
public,  of  the  forests,  <Ssc.,  around  the  metropolis.*  Pursuant  to 
this  report,  tho  Government  introduced  a Bill,*in  the  following 
session,  to  transfer  the  supervision  of  the  forestal  rights  of  the 
crown  in  Epping  Forest  to  tho  Office  of  Works.*  This  not  being  a 
revenue  department,  but  one  charged  with  the  care  of  property  held 
in  trust  for  public  uses,  the  Government  would  feel  at  liberty  to 


" Report,  Com.  on  Royal  Forests, 
Commons  Papers,  1803,  vol.  vi.  pp. 
652,  505-569,  582. 

* Second  Report,  Com.  on  Open 
Spaces,  Commons  Papers,  18(i5,  vol. 
viii.  pp.  304,  385,  492-502.  See  also 
Commons  Papers,  1800,  vol.  lx.  p.  477. 


1 The  bill  was  passed  as  a Ge- 
neral Act,  29  & 30  Viet.  c.  62,  ‘ to 
amend  the  Law  relating  to  the  Woods, 
Forests,  and  Land  Revenues  of  the 
Crown.’  The  sixth  clause  contains 
the  provision  in  regard  to  Epping 
Forest. 
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ask  for  any  necessary  appropriation  to  carry  out  the  wishes  of  Par- 
liament in  regard  to  the  forest.*  The  Office  of  Works,  moreover, 
would  no  longer  tolerate  any  encroachments  upon  the  rights  of  the 
public  upon  tlie  plea  that  it  would  cost  money  to  enforce  redress.* 
The  history  of  this  case,  both  as  regards  the  hasty  and  inconsistent 
interference  of  the  House  of  Commons  to  remedy  the  effects  of  a nar- 
row-minded policy  on  the  part  of  the  Board  of  Woods  and  Forests, 
and  the  equally  ill-advised  proceedings  of  the  board  itself  upon  the 
occasion,  shows  the  importance  of  bringing  every  public  department 
into  direct  communication  with  Parliament,  in  order  that  it  may 
be  administered  in  harmony  with  the  most  enlightened  opinions, 
and  for  the  benefit  of  the  whole  community.11 

In  addition  to  the  great  administrative  boards  which 
form  part  of  the  executive  government  of  the  empire, 
Parliament  has  sanctioned  the  appointment,  from  time  to 
time,  of  various  minor  boards,  or  commissions,  to  whom 
particular  branches  of  administration  have  been  assigned 
which  require  special  knowledge  in  the  persons  entrusted 
with  their  guardianship.  These  commissions  are  usually 
appointed  by  the  crown  during  pleasure.  But  after 
their  utility  has  been  tested  by  experience,  they  are  gene- 
rally clothed  by  Parliament  with  additional  powers,  and 
made  permanent. 

As  a general  rule,  all  statutory  commissioners  who  are 
paid  for  their  services  are  expressly  declared  to  be  in- 
eligible to  sit  in  the  House  of  Commons,0  although  a 
direct  enactment  to  this  effect  is  unnecessary,  because  all 
‘ new  offices  ’ of  profit  disqualify  the  incumbents  thereof 
under  the  statute  of  Anne.d  This  disqualification  tvould 
not,  of  course,  apply  to  an  unpaid  commissioner.  Tem- 
porary commissions,  moreover,  appointed  by  the  crown 
to  investigate  a particular  matter,  do  not  disqualify,  and 


* Chanc.  of  Excheq.  in  Hans.  Deb. 
vol.  clxxxii.  p.  968. 

* See  fin  article  on  this  case  in 
Fraser's  Magazine  for  May  1st '45, 
which  was  afterwards  republished 
by  the  author,  II.  W.  Cole,  Q.C. 
Longmans,  June  1800. 

11  See  also  the  Duke  of  Argyll's 
complaint  in  the  House  of  Lords  in 


regard  to  the  Office  of  Woods  and 
Forests,  Ilans.  Deb.  vol.  cxcii.  p. 
1816. 

* See  Chambers,  Dictionary  of 
Elections,  p.  212. 

i 0 Anne,  c.  7,  sec.  20.  See  post. 

p.  201. 

* See  post,  p.  260. 
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it  has  not  been  uncommon  to  appoint  members  of  the 
House  of  Commons  to  serve  thereon. 

Since  the  revival  of  the  Reform  question  in  1852,  the 
true  principles  of  parliamentary  representation  have  be- 
come better  understood,  and  great  and  increasing  value 
is  now  attached  to  the  representation,  in  both  Houses  of 
Parliament,  of  prominent  and  important  commissions  ap- 
pointed by  the  crown,  or  by  statute,  whether  for  insti- 
tuting enquiries  into  special  subjects,  with  a view  to 
future  legislation  thereon,  or  for  the  direct  fulfilment  of 
certain  public  trusts.  Whenever  a commission  includes 
one  or  more  members  of  either  House,  satisfactory  infor- 
mation can  be  afforded  in  reply  to  questions  as  to  the 
conduct  and  progress  of  a particular  investigation/  and, 
in  the  case  of  a statutory  commission,  the  legislature  are 
enabled  to  satisfy  themselves  that  the  commissioners  are 
discharging  their  duty  in  accordance  with  the  trust  which 
the  legislature  has  confided  to  them.*  Moreover,  after 
the  presentation  of  their  report,  if  the  conclusions  of  the 
commissioners  are  impugned,  the  actual  presence  of  one 
of  their  number  in  Parliament  would  be  most  serviceable, 
in  explaining  or  justifying  their  conduct,  instead  of  leav- 
ing their  defence  to  be  undertaken,  at  second  hand,  by  a 
minister  of  the  crowu.h 

With  regard  to  permanent  commissions,  which  are 
charged  with  administrative  functions,  peculiar  necessity 
exists  for  their  distinct  and  efficient  representation  in 
Parliament.  Being  held  in  direct  subordination  to  some 
political  head,  and  limited  to  certain  prescribed  duties,  it 
has  not  been  usual  to  consider  such  commissioners  as 


' See  Hans.  Deb.  vol.  cxc.  p.  1457, 
1790  ; ibid.  vol.  excii.  pp.  1838, 1850  ; 
and  see  find,  p.  342. 

* Mr.  Walpole's  Evid.  before  Sel. 
Com.  on  tbc  Ecclesiastical  Commis- 
sion, Commons  Papers,  1803,  vol. 
vi.  p.  192;  Hans.  I)eb.  vol.  clxxxv. 
p.  DO;  ibid.  vol.  clxxxvii.  p.  93. 
b Mr.  Disraeli,  Hans.  Ileb.  vol. 


clxxxvii.  p.  1941.  And  sec  ibid. 
vol.  clxxxviii.  pp.  282,  435  ; and  par- 
ticularly Mr.  Russell  Oumey’s  de- 
fence of  the  Bouudary  Commission, 
in  18(18,  after  the  Government  and 
the  House  of  Commons  had  refused 
to  carry  out  its  recommendations. 
Ibid.  vol.  cxcii.  pp.  271,  1417. 
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holding  political  appointments.  Persons  are  placed  on 
permanent  as  well  as  on  temporary  commissions  without 
reference  to  their  political  opinions,  and  if  in  Parliament 
are  not  removed  upon  a change  of  ministry.1  But  so  far 
as  members  of  the  House  of  Commons  are  concerned,  it 
is  evident  that  by  constitutional  analogy  this  exemption 
from  liability  to  removal  from  office,  must  be  restricted 
to  unpaid  commissioners ; and  that  a salaried  member  of 
a permanent  commission,  being  in  the  service  of  the 
crown,  should  only  retain  his  office,  in  connection  with 
a seat  in  the  House  of  Commons,  so  long  as  he  is  a sup- 
porter of  the  existing  administration.* 

As  yet,  the  first  Church  Estates  Commissioner,  who  is 
appointed  under  a statute  passed  in  1850,  affords  the  only 
example  of  a statutory  paid  commissioner  (not  being  a 
minister  of  the  crown)  to  whom  has  been  granted  the 
privilege  of  a seat  in  the  House  of  Commons/  No  ad- 
vantage, however,  has  been  taken  of  this  permission,  but 
this  Commission  was  represented  in  the  House  of  Com- 
mons, from  1856  to  1858,  by  the  third  commissioner, 
who,  though  a salaried  officer,  is  not  appointed  by  the 
crown,  and  since  1859,  by  the  second  commissioner,  who 
receives  no  salary.  From  August  1859  to  November 
1865  this  office  was  filled  by  Mr.  Bouverie,  an  unofficial 
supporter  of  the  Government ; it  has  since  been  held  in 
conjunction  with  some  ministerial  office.' 


1 See  pod,  p.  350. 
i This  point,  however,  has  ouly  been 
decided  inferential!}'  and  not  directly. 
For  the  proofs  that  may  be  urged  on 
behalf  of  the  position  taken  in  the 
text,  see  pod,  p.  258;  and  note  the 
practice  in  the  case  of  the  Second 
Church  Estates  Commissioner,  who, 
though  not  paid  and  therefore  not 
removable,  is  invariably  replaced,  as 
a parliamentary  representative  of  the 
commission,  on  a change  of  ministry. 

1 See  further  concerning  this  otiice, 
pod , p.  263.  The  ollice  of  ‘ First 
Church  Estates  Commissioner’  is  not 


considered  to  be,  in  itself,  a political, 
but  a permanent  ollice.  (See  Hans. 
Deb.  vol.  clxxxviii.  p.  1475.)  It  is 
only  in  view  of  tbe  holder  thereof 
sitting  in  the  House  of  Commons  and 
representing  the  commission  therein, 
that  it  can  be  placed  in  the  category 
of  political  offices. 

1 Namely,  from  November  1885  to 
August  i860,  bv  Mr.  II.  A.  Ilruce, 
vice-president  of  the  Education  Com- 
mittee, and  upon  the  accession  of  the 
Derby  ministry  by  Mr.  J.  It.  Mowbray, 
judge-advocnte-general. 
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In  1863,  a committee  of  the  House  of  Commons  appointed  to  en- 
quire into  the  present  state  of  the  Ecclesiastical  Commission  and  into 
the  expediency  of  reforming  its  administration  of  the  ecclesiastical 
property  and  revenues,  recommended  that  the  management  of  Church 
property  and  the  distribution  of  surplus  Church  revenues  should 
be  assigned  to  separate  corporations ; and  that  the  former  should  be 
vested  in  a board  to  consist  of  two  paid  commissioners,  who  should  be 
ineligible  for  Parliament.  But  that  there  should  also  be  one  unpaid 
commissioner  on  the  board  with  a seat  in  the  House  of  Commons 
for  the  purpose  of  representing  the  commission  in  that  chamber.™ 
Nothing  has  yet  been  done  to  give  effect  to  this  recommendation. 

The  Charity  Commission  is  another  permanent  board,  regulated 
by  Act  of  Parliament,  and  entrusted  with  administrative  and  quasi- 
judicial functions,  of  very  considerable  importance.0  This  board  is 
at  present  represented  in  the  House  of  Commons  by  the  Vice-Pre- 
sident of  the  Education  Committee,  who  is  an  unpaid  commissioner. 
In  view  of  a further  extension  of  the  powers  of  the  Charity  Com- 
mission, it  was  recommended  by  the  Schools  Inquiry  Commission, 
in  1868,  that  in  addition  to  its  ministerial  representative  there 
should  be  added  to  it  ‘a  member  of  Parliament,  who  would  be  aljle 
to  explain  in  his  place  the  reasons  for  every  scheme  that  was  pro- 
posed, to  show  its  relations  to  other  schemes,  and,  in  the  absence  of 
a minister,  to  answer  any  questions  that  might  bo  asked  ’ in  regard 
to  tho  operations  of  tho  board.”  The  debate  in  the  House  of  Com- 
mons on  March  25,  1868,  upon  Tancred’s  Charity  Bill,  a measnro 
originally  recommended  by  the  commission,  but  which  had  been 
materially  altered  by  a select  committee,  and  was  finally  rejected 
by  the  House,  1 showed  tho  necessity  that  existed  for  some  efficient 
representative  of  the  Charity  Commissioners  in  that  House.’  p 

It  is  probable  that,  ere  long,  botli  the  Ecclesiastical 
and  the  Charity  Commissioners  will  have  their  ac- 
knowledged representatives  in  the  House  of  Commons; 
and  should  there  be,  hereafter,  any  other  trusts  of  suffi- 
cient public  importance  to  require  a mouthpiece  in  Par- 
liament, the  precedent  established  in  the  case  of  the 
Church  Estates  Commission  will  doubtless  be  followed, 
and  liberty  given  to  some  officer  connected  therewith  to 
sit  in  the  House  of  Commons.  For  it  is  most  desirable 
that  that  chamber  should  open  its  doors  to  receive 
accredited  and  competent  representatives  from  every 

® Commons  Papers,  1863,  vol.  vi.  ° Report,  vol.  i.  p.  634. 
pp.  46,  19*2.  p Mr.  Thomson  Hankey,  Hans. 

" See  post , pp.  659-662.  Deb.  vol.  cxci.  p.  282. 
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prominent  and  influential  public  interest.  Nevertheless,  the 
strict  rule  of  parliamentary  government  will  undoubtedly 
require  that  none  but  supporters  of  the  existing  adminis- 
tration should  art  as  the  parliamentary  representatives 
of  permanent  commissions  appointed  by  the  crown  ; and 
that  however  limited  may  be  the  scope  of  his  official 
duties,  every  member  of  such  a commission,  having  a 
seat  in  the  House  of  Commons,  who  is  charged  with  the 
representation  thereof  in  Parliament,  should  resign  his 
office  upon  a change  of  ministry. 

The  only  exception  to  this  general  rule  is  in  the  case 
of  the  British  Museum.  From  an  early  period,  this  great 
national  institution  has  been  represented  in  the  House  of 
Commons  by  one  of  the  elected  trustees,  without  any 
reference  to  his  political  opinions.  But  this  is  confessedly 
an  anomalous  practice,  and  is  only  retained  on  account 
of  certain  peculiar  advantages  attending  it,  which  have 
rendered  it  expedient  to  overlook  its  manifest  infringe- 
ment of  the  established  principles  of  parliamentary  go- 
vernment. From  the  repeated  objections  which  have 
been  urged  in  the  House,  to  the  continuance  of  this 
practice,  it  will  probably  ere  long  be  replaced  by  some 
other  arrangement  more  in  accordance  with  constitutional 
usage." 

The  representation  in  Parliament  of  every  prominent 
department  of  state  should  not  be  confined  to  one  cham- 
ber merelv,  but  should  always,  whenever  it  is  practicable, 
include  both  Houses.  This  is  most  desirable : firstly,  be- 
cause of  the  respect  due  to  each  separate  and  independent 
branch  of  the  legislature  ; secondly,  in  order  to  promote 
harmony  between  the  executive  and  legislative  bodies ; 
and  lastly,  because  it  tends  materially  to  facilitate  the 
despatch  of  public  business  through  Parliament.  When 
the  representative  of  any  particular  branch  of  the  public 
service  in  one  House  is  the  chief  minister  in  charge  of 
the  same,  having  a seat  in  the  Cabinet,  the  department 
should  be  represented  in  the  other  House  by  an  under- 

' See  ante,  vol.  i.  p.  4S2,  n. ; vol.  ii.  p.  242,  «. 
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secretary,  vice-president,  or  other  subordinate  officer,  as 
the  case  may  be.r 

The  proportion  of  Cabinet  minister's  to  be  assigned  to 
either  House  of  Parliament  necessarily  varies  according 
to  circumstances.  It  is  impossible  to  fix  any  rule  in 
regard  to  a matter  which  must  depend  altogether  upon 
the  strength  of  parties,  and  the  amount  of  available  talent 
at  the  disposal  of  an  existing  administration.  The  prime 
minister  is  responsible  for  the  distribution  of  the  chief 
offices  of  government  between  the  two  Houses  of  Parlia- 
ment. But  this  is  not  infrequently  a very  difficult  task. 
As  a leading  principle  it  may  be  stated  that  every  de- 
partment entrusted  with  the  expenditure  of  public  money 
should  be  represented  in  the  House  of  Commons  either 
by  its  head,  or  by  its  political  secretary.'  Moreover,  the 
increasing  weight  and  influence  to  which  the  House  of 
Commons  has  attained,  in  public  affairs,  has  rendered  it 
advisable  that  a larger  proportion  of  cabinet  ministers 
should  have  seats  in  that  chamber.  Under-secretaries  of 
State,  however  able,  are  not  in  a position  to  declare  or 
defend  the  policy  of  government,  with  the  freedom,  in- 
telligence, and  responsibility  that  is  needful,  in  order  to 
satisfy  the  demands  of  the  House  of  Commons.  In  fact, 
they  merely  hold  a brief,  and  are  required  to  justify  a 
policy  in  the  framing  of  which  they  have  had  no  share.4 

It  is  curious  to  observe  the  change  in  constitutional 
practice  within  the  present  century,  in  the  relative  pro- 
portion of  Cabinet  ministers  in  the  two  chambers;  a 
change  which  is  a striking  indication  of  the  growth  of 
power  on  the  part  of  the  lower  House.  The  first  Cabinet 
of  George  in.  (in  1760)  consisted  of  fourteen  persons, 
thirteen  of  whom  were  peers,  and  but  one  a member  of 

1 Rep.  Com.  on  Education,  Com-  aa  also  the  secretaiv  and  under-secre- 
niona  Capers,  1805,  vol.  vi.  Earl  tarv  of  state  for  the  Home  Depart- 
Granville’s  Evid.  1883,  2317.  Com-  ment,  sat  in  the  House  of  Com- 
plaints were  made  in  the  House  of  mons.  Hans.  Deb.  vol.  clxxviii.  pp. 
Lords,  in  the  session  of  1865,  that  5,  193. 

there  was  no  official  connected  with  • Mr.  Cowper,  Hans.  Deb.  vol. 
the  Poor  Law  Department  who  had  clxxii  p.  364. 
a seat  in  that  House,  whilst  both  the  * See  pust,  p.  369. 
president  and  secretary  of  the  board, 
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the  House  of  Commons.  At  the  commencement  of  Mr. 
Pitt’s  first  administration,  in  1783,  he  was  the  sole  Cabinet 
minister  in  the  House  of  Commons."  Mr.  Addington’s 
Cabinet,  in  1801,  consisted  of  nine  persons,  five  of  whom 
were  peers,  and  the  remainder  commoners/  When  Mr. 
Pitt  returned  to  office,  in  1804,  his  Cabinet  consisted  of 
twelve  persons,  of  whom  but  one  besides  himself  (that 
is  Lord  Castlereagh)  was  a member  of  the  House  of 
Commons.*  This  objectionable  arrangement  arose  from 
the  impossibility  of  inducing  the  king  to  agree  to  Pitt’s 
proposal  for  the  formation  of  the  ministry  on  a more 
extended  basis.  The  want  of  proper  assistance  in  the 
House  was  a severe  strain  on  Mr.  Pitt’s  powers,  and  in 
the  following  year  his  enfeebled  health  compelled  him  to 
reopen  the  question  to  the  king,  but  his  majesty  con- 
tinued inexorable.  Pitt  never  again  appeared  in  Parlia- 
ment. Within  a few  months  from  this  interview  with  the 
king  he  was  no  more/  After  the  death  of  Mr.  Pitt,  the 
Grenville  ministry  (known  as*  All  the  Talents’)  was  formed, 
which  consisted  of  eleven  members,  of  whom  seven  were 
peers  and  four  members  of  the  House  of  Commons/  Mr. 
Perceval’s  Cabinet,  in  1809,  consisted  of  ten  members,  of 
whom  six  were  peers,  and  four  were  commoners.  Lord 
Liverpool’s  Cabinet,  in  1812,  consisted  of  twelve  mem- 
bers, of  whom  ten  were  peers,  and  two  only  were  com- 
moners ; but  in  1814,  the  relative  strength  of  the  govern- 
ment, in  the  two  Houses,  was  altered,  by  certain  ministerial 
changes,  which  gave  nine  Cabinet  ministers  to  the  upper 
House  and  four  to  the  lower.  In  1818,  there  were  fourteen 
Cabinet  ministers,  of  whom  eight  were  peers,  and  six  were 
commoners.  In  1822  (Lord  Liverpool  being  still  premier), 
the  Cabinet  was  composed  of  fifteen  members,  nine  of 
whom  were  peers/  Since  the  Reform  Bill,  it  has  been 
customary  to  apportion  the  leading  members  of  govern- 
ment more  equally  between  the  two  Houses. 

“ See  ante,  vol.  i.  p.  78.  » Pari.  Deb.  vol.  vi.  p.  xii. 

Y Stanhope's  Pitt,  vol.  iii.  p.  322.  * Sir  G.  C.  Lewix,  in  Kdinb.  Ttev. 

” Ibid.  vol.  iv.  p.  180.  vol.  cix.  pp.  157  ».  177, 186,  108. 

* Ibid.  pp.  333,  380. 
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Upon  the  formation  of  Lord  Palmerston’s  second  ad- 
ministration, in  1859,  the  Cabinet  consisted  of  fifteen 
members,  of  whom  five  were  peers,  and  ten  sat  in  the 
House  of  Commons.  But  through  various  casualties, 
wliich  occasioned  changes  in  the  personnel  of  the  govern- 
ment, it  happened  that  from  1863  to  1865,  eight  of  the 
Cabinet  offices  were  held  by  peers,  and  but  seven  by 
members  of  the  House  of  Commons.  The  heads  of  four 
principal  departments  of  state,  viz.,  the  War  Office,  the 
Foreign  Office,  the  Colonial  Office,  and  the  Admiralty, 
were  all  of  them  peers,  and  these  important  departments 
were  represented  in  the  House  of  Commons  by  under- 
secretaries.* This  apportionment  of  ministerial  offices  be- 
tween the  two  Houses  led  to  much  inconvenience  and 
dissatisfaction ; and  advantage  was  taken  of  the  retire- 
ment of  the  Duke  of  Newcastle  from  the  Colonial  Office, 
in  1864,  to  confer  the  seals  of  this  department  upon  Mr. 
Cardwell,  a member  of  the  House  of  Commons.  But 
still  the  preponderance  of  Cabinet  ministers  in  the  upper 
House  remained  the  same  ; for  Mr.  Cardwell  had  pre- 
viously held  a seat  in  the  Cabinet  as  Chancellor  of  the 
Duchy  of  Lancaster,  which  office  was  conferred  upon  a 
peer,  the  Earl  of  Clarendon. 

On  April  18,  1864,  Mr.  Disraeli  took  occasion — in  a 
general  way,  and  without  assuming  to  lay  down  any  in- 
flexible rule  upon  the  subject — to  point  out  the  grave 
objections  which  existed  to  the  continuance  of  such  an 
arrangement.  He  gave  it  as  his  opinion  that  the  follow- 
ing ministers  ought  to  find  seats  in  the  House  of  Com- 
mons, viz.  : — the  heads  of  ‘ the  two  great  departments  of 
the  public  expenditure,’  i.e.  the  Army  and  Navy,  a de- 
cided majority  of  the  Secretaries  of  State,  and  on  the  whole, 
the  ‘ great  majority  ’ of  administrative  officers.  He  showed 
that  the  constitution  has  practically  provided  for  the 
adequate  representation  of  the  Government  in  the  House 
of  Lords  by  allowing  but  four  out  of  the  five  Secretaries 

% Hons.  Deb.  Tol.  clxx.  pp.  407,  1000  j vol.  clxxi.  p.  1824. 
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of  State  to  sit  in  the  Commons,  and  by  requiring  the 
Lord  Chancellor,  the  Lord  President  of  the  Council,  and 
the  Lord  Privy  Seal  to  be  chosen  from  amongst  the  peers. 
The  Postmaster-General,  moreover,  was  prohibited  under 
the  statute  of  Anne  from  sitting  in  the  House  of  Com- 
mons,b and  the  chief  offices  of  the  household  are  always 
held  by  peers,  and  occasionally  (as  in  the  case  of  Lord 
Wellesley)  by  eminent  statesmen.  The  prime  minister, 
although  he  may  be  selected  from  either  House  indif- 
ferently, has  in  the  majority  of  cases  since  the  Reform 
Bill  been  a member  of  the  House  of  Peers.  In  reply  to- 
Mr.  Disraeli’s  observations,  Lord  Palmerston  did  not 
attempt  to  dispute  the  general  doctrine  enunciated,  in 
regard  to  the  distribution  of  Cabinet  offices  between  the 
two  Houses,  but  showed  that  it  was  attributable  to  un- 
foreseen and  unavoidable  circumstances  that  the  propor- 
tion of  Cabinet  ministers  allowed  to  each  House  upon  the 
first  formation  of  his  ministry  (viz.  five  to  the  Lords  and 
ten  to  the  Commons)  had  been  altered,  and  the  existing 
arrangements  necessitated.0 

Later  pnu-  Upon  the  formation  of  the  Derby  administration  in 

hrad°nth'S  1806,  seven  Cabinet  ministers  were  assigned  to  the  Lords 
and  eight  to  the  Commons.  The  Secretaries  of  State  for 
the  Home,  Foreign,  and  War  Departments,  and  for  India, 
all  sat  in  the  House  of  Commons,  as  well  as  the  Chan- 
cellor of  the  Exchequer,  the  First  Lord  of  the  Admiralty, 
and  the  Presidents  of  the  Boards  of  Trade  and  of  the 


* Blit  this  disability  hag  been  .since 
removed  bv  the  Act  29  & 30  Viet, 
ch.  65. 

* Hans.  Deb.  vol.  clxxiv.  pp.  1210, 
1232.  Ibid.  vol.  clxxv.  p.  oOfl.  On 
June  19,  1805,  the  subject  wag  again 
discussed  in  the  House  of  Commons, 
upon  a motion  bv  Mr.  Dsrbv  Griffith 
to  resolve  ‘ that  m the  opinion  of  this 
House  it  would  be  convenient,  under 
present  circumstances,  that  the  Se- 
cretary of  State  for  War  should  be  a 
member  of  the  House  of  Commons.' 
The  motion  was  opposed  by  Lord 


Palmerston,  who  showed  that  the 
present  apportionment  of  ministerial 
offices  between  the  two  Houses  had 
been  occasioned  hv  unavoidable  cir- 
cumstances, that  it  in  no  way  affected 
the  principle  of  ministerial  responsi- 
bility, amt  that  the  adoption  of  the 
motion  would  introduce  an  entirely 
novel  principle,  and  would  embarrass 
the  action  of  those  charged  from  time 
to  time  with  forming  a new  Govern- 
ment. Whereupon  the  motion  was 
negatived,  without  a division. — Ibid. 
vol.  clxxx.  p.  457. 
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Poor  Laws.  While  in  the  House  of  Lords  the  following 
Cabinet  ministers  had  seats,  viz. : — The  Premier  himself 
as  First  Lord  of  the  Treasury,  the  Lord  Chancellor,  the 
Secretary’  for  the  Colonies,  the  President  of  the  Council, 
the  Lord  Privy  Seal,  the  Chancellor  of  the  Duchy  of  Lan- 
caster, and  the  Postmaster-General.  This  distribution  of 
offices  was  in  strict  accordance  with  the  principles  advo- 
cated by  Mr.  Disraeli  in  1864,  when  leader  of  the  Opposi- 
tion. Unexpected  vicissitudes  led,  in  the  following  year, 
to  some  change  in  this  arrangement,  by  which  the  chiefs 
of  the  Boards  of  Trade  and  of  the  Poor  Laws  were  chosen 
from  the  House  of  Lords ; and  their  departments  were 
respectively  represented  in  the  House  of  Commons  by 
subordinate  ministers.  But  no  public  inconvenience  was 
occasioned  by  this  proceeding.11 

Admitting,  however,  the  obvious  inconveniences  at-  Adran- 
tending  the  representation  of  a prominent  public  depart- 
ment  in  the  House  of  Commons  by  an  officer  of  inferior  “ >n 
grade,  who  has  no  seat  in  the  Cabinet,  whilst  his  political  r 8‘ 
chief  is  in  the  House  of  Lords,  it  has  been  well  said  that 
there  is  another  side  to  the  question,  and  that  there  is 
considerable  practical  advantage,  in  an  administrative 
point  of  view,  when  you  have  a man  at  the  head  of  an 
important  department  who  has  his  evenings  disengaged, 
and  who  is  not  overburdened  by  the  enormous  labour  of 
regular  attendance  in  the  House  of  Commons.*  This 
should  be  allowed  to  counterbalance,  in  some  degree, 
the  disadvantages  resulting  from  an  undue  proportion  of 
principal  ministers  in  the  upper  chamber,  when,  as  will 
sometimes  happen,  such  an  adjustment  of  ministerial  of- 
fices becomes  a political  necessity. 

It  has  been  already  remarked/  that  in  order  to  facili- 
tate the  representation  of  every  prominent  branch  of  the 
public  service  in  the  two  Houses  of  Parliament,  under 


d Hans.  Deb.  voL  clxxxvii.  p.  Commons  Papers,  1805,  vol.  vi.  Evid. 
877.  700. 

• Report,  Com.  on  Education,  ' Ante,  p.  251. 
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secretaries  of  state  are  permitted  to  act  as  auxiliaries  to 
the  chiefs  of  their  respective  departments,  in  the  discharge 
of  this  important  duty.  Officers  of  this  description  are  not 
made  ineligible  for  a seat  in  the  House  by  the  25th  section 
of  the  statute  of  Anne  (6  Anne,  c.  7),  inasmuch  as  their  of- 
fices are  not  ‘ new,’  and  therefore  do  not  disqualify  ;*  they 
are  not  appointed  directly  by  the  crown,  and  therefore  do 
not  come  within  the  scope  of  the  26th  section  of  that  Act, 
requiring  the  vacation  of  the  seat  upon  the  first  appoint- 
ment to  a non-disqualifying  office.  Moreover,  the  Act  15 
George  H.  c.  22,  sec.  3,  which  was  framed  for  the  purpose 
of  excluding  therefrom  all  4 deputies  or  clerks  ’ in  the 
principal  departments  of  state,  contains  a proviso  that 
this  Act  shall  not  be  construed  so  as  to  prevent  the 
Secretaries  of  the  Treasury,  of  the  Chancellor  of  the  Ex- 
chequer, and  of  the  Admiralty,  or  the  Under-Secre- 
taries to  the  Principal  Secretaries  of  State,  from  sitting 
and  voting  in  the  House  of  Commons.  Owing  to  the 
form  of  appointment,  any  one  of  these  offices  may  be 
conferred  upon  a member  of  the  House  of  Commons 
without  vacating  his  seat.  For  an  Under-Secretary  is 
not  appointed  by  the  crown,  but  both  in  form  and  in 
substance,  by  a Secretary  of  State,  a First  Lord  of  the 
Treasury,  or  other  minister  in  a corresponding  position. 
He,  therefore,  in  a technical  sense,  does  not  hold  office 
under  or  from  the  crown,  and  does  not  come  within  the 
operation  of  that  clause  in  the  statute  of  Anne,  which 
vacates  the  seats  of  all  persons  who  shall  accept  of  office 
of  profit  from  the  crown — that  is  to  say,  an  office  con- 
ferred by  a minister  in  the  distribution  of  crown  patron- 
a"e.h  Otherwise  there  is  no  real  distinction  between 
these  and  other  political  offices,  either  in  their  character, 
or  in  the  tenure  by  which  they  are  held.1  But  it  is  a 
matter  of  public  convenience,  and  of  considerable  advan- 
tage to  every  administration,  that  they  should  be  able  to 


« See  2 Hatsell,  pn.  51  (Mr.  Cor- 
bet's case),  01  n.  Mr.  E.  Walpole's 
case.  _ , 

► Attorney-General,  Hans.  Ueb. 


vol.  clxxiv.  p.  1237. 

1 Earl  Grey,  ibid.  vol.  clxxxix. 
p.  742. 
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ensure  the  presence  in  the  House  of  Commons  of  confi- 
dential officers  empowered  to  represent  therein  leading 
departments  of  state,  and  who  in  the  absence  of  ministers 
specially  charged  with  and  responsible  for  the  same,  may 
be  entrusted  with  the  conduct  of  public  business  in  rela- 
tion thereto. 

In  1S67,  Parliament  consented  to  abolish  the  office  of 
Vice-President  of  the  Board  of  Trade,  and  to  substitute 
a parliamentary  secretary  in  lieu  thereof,  for  the  express 
purpose  of  getting  rid  of  an  office  which  necessitated  the 
re-election  of  any  member  upon  whom  it  might  be  con- 
ferred, and  replacing  it  by  an  office  which,  by  analogy 
with  corresponding  situations  of  a similar  grade,  should 
not  entail  any  such  obligation.1 

But  inasmuch  as  the  law  allows  but  four  out  of  the 
five  principal  Secretaries  of  State  to  sit  in  the  House  of 
Commons  at  any  one  time,  so  it  has  been  decided  that 
a similar  number  only  of  Under-Secretaries  may  sit  therein 
together.* 

During  the  interval  between  April  28,  1863,  and  April  18, 
1864,  it  happened,  through  inadvertence,  that  five  Under-Sec- 
retaries  continued  to  sit  and  vote  as  members  of  the  House  of 
Commons.  On  the  last-named  day,  the  attention  of  the  House  was 
directed  to  this  circumstance  by  Mr.  Disraeli,  and  it  was  resolved, 
that  the  provisions  of  the  statute  applicable  thereto  had  been  vio- 
lated. Whereupon  a committee  was  appointed  to  enquire,  ‘ whether 
the  Under-Seerctary  who  had  been  last  appointed  to  that  office  had 
thereby  vacated  his  seat.’  The  committee  reported  their  opinion 
that,  inasmuch  as  tho  prohibitory  enactment  was  couched  in  gene- 
ral terms,  and  did  not  specify  any  particular  officer  as  being  dis- 
qunlified  to  sit  in  Parliament;  and  as  it  did  not  positively  declare 
the  scat,  under  such  circumstances,  to  be  void,  but  merely  forbad 
an  additional  Under- Secretary  to  ‘ sit  and  vote,’  the  seat  of  the 
last  appointed  Under-Secretary  was  not  vacated.  Nevertheless,  it 
was  deemed  advisable  to  pass  an  Act  of  Indemnity,  to  absolve  the 
parties  concerned  from  the  penal  consequences  of  this  oversight. 


1 Ibid.  vol.  clxxxvii.  p.  476 ; Stat.  Board  is  permitted  to  sit  in  the  House 
30  & 31  Viet.  c.  72.  And  by  the  Act  of  Commons. 

10  & II  Viet.  c.  109,  sec.  9,  one  of  1 See 2 Ilataell,  04  n. ; Acts  18 & 19 
the  two  Secretaries  of  the  Poor  Law  Viet.  c.  10;  21  & 22  Viet. c.  106,  sec.  4. 
VOL.  II.  8 
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And  the  Government  remedied  their  mistake  by  conferring  the  fifth 
under-secretaryship  upon  a member  of  the  House  of  Lords.1 


From  the  proceedings  taken  in  the  foregoing  case,  we 
learn  that — while  every  facility  is  afforded  to  the  efficient 
working  of  parliamentary  government  by  the  permission 
which  is  given  to  the  political  chiefs  and  their  immediate 
subordinates,  in  every  public  department,  holding  office 
upon  a similar  tenure,  to  sit  in  the  House  of  Commons — 
the  House  is  extremely  jealous  of  the  introduction  of  any 
other  civil  servants  of  the  crown  within  its  precincts. 
The  same  statute  that  sanctions  the  presence  in  the  Housq 
of  certain  under-secretaries,  expressly  declares  all  other 
‘ deputies  or  clerks,’  in  the  offices  therein  named,  to  be 
incapable  of  being  elected,  or  of  sitting  and  voting  in  that 
assembly.™  And  even  when  there  is  no  direct  statutable 
disqualification,  constitutional  practice  requires  that  a 
member  of  the  House  of  Commons  who  accepts  a per- 
manent and  non-political  office  under  government,  shall 
vacate  his  seat  in  Parliament.” 

There  are  sound  constitutional  reasons  for  the  exclu- 
sion of  all  non-political  servants  of  the  crown  (excepting 
of  course  officers  in  the  army  or  navy,  who  are  exempted 
from  disqualification  by  the  28th  section  of  the  Statute 
of  Anne0)  from  the  House  of  Commons.  Strictly  subordi- 
nate, and  accountable  for  their  conduct,  to  the  minister 
of  state  who  is  charged  with  the  oversight  of  the  depart- 
ment to  which  they  belong — and  who  is  exclusively  re- 


1 Hons.  Deb.  vol.  clxxiv.  pp.  1218, 
1750;  Art  27  &28  Viet.  c.  21.  Until 
of  late  Tears,  it  has  been  very  unusual 
for  a peer  to  hold  the  subordinate 
office  of  Under-Secretary  of  State. 
(See  Corresp.  Will.  IV.  with  Earl 
Grey,  vol.  ii.  pp.  340,  344.)  But  it 
liaa  occurred  several  times  in  recent 
administrations,  and  is  likely  to  be- 
come a common  practice,  as  a larger 
number  of  cabinet  ministers  are  ab- 
sorbed by  the  House  of  Commons. 
It  affords,  moreover,  an  admirable 
training  for  higher  official  work. 


“ 15  Geo.  II.  c.  22. 

“ Case  of  Mr.  Phinn,  nans.  Deb. 
vol.  cxxxviii.  p.  1187.  And  see  ante, 
p.  240 ; and  vol.  i.  p.  377. 

“ An  exception  which  construc- 
tively includes  several  descriptions  of 
military  appointments.  (See  May, 
Pari.  Pract.  ed.  1803,  p.  501.)  Mere 
promotion  does  not  disqualify  ; but  a 
commission  given  to  a civilian  avoids 
the  seat,  except  in  certain  cases  ex- 
pressly exempted  bylaw.  See  Rogers, 
Elections,  pp.  205-207. 
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sponsible  to  Parliament  for  the  administration  of  the  samep 
— the  presence,  in  either  House,  of  a permanent  officer 
of  any  branch  of  the  public  service — who  might  possibly 
differ  in  politics  with  his  responsible  chief — would  be 
found  highly  inconvenient,  and  might  lead  to  unseemly 
and  injurious  collisions.'1 

Besides  the  injury  to  free  deliberation  in  Parliament 
from  the  presence  therein  of  persons  who  would  be  ex- 
posed to  peculiar  hindrances  in  the  discharge  of  their 
legislative  duties,  their  ineligibility  serves  to  increase  their 
efficiency  as  departmental  officers.  A reputation  for  im- 
partiality, honesty  of  purpose,  high  sense  of  duty,  and 
fidelity  to  their  political  chief  for  the  time  being,  is,  we 
are  assured,  eminently  characteristic  of  the  whole  body 
of  public  servants  in  Great  Britain.  It  is  their  possession 
of  these  qualities  that  begets  a just  confidence  on  the  part 
of  a minister  of  state  in  the  subordinate  officers  upon 
whom  he  must  greatly  depend.'  And  nothing  could  be 
more  adverse  to  the  continuance  of  such  esteem  than  to 
permit  an  officer  to  occupy  a position  where  a conscien- 
tious expression  of  his  opinions  might  bring  him  into 
collision  with  the  government  of  the  day,  or  with  political 
opponents,  or  partisans  on  either  side.' 

We  must  now  direct  our  attention  to  the  terms  of  the  Law  of 
existing  law  affecting  the  eligibility  of  persons  holding  for^Houi* 
office  under  the  crown  to  sit  in  the  House  of  Commons.  of  Com‘ 

We  have  already  reviewed  the  circumstances  under 
which  Parliament,  after  many  unsuccessful  efforts,  suc- 
ceeded, in  the  reign  of  Queen  Anne,  in  limiting  the 
number  of  office-holders  who  should  be  capable  of  sitting 
in  the  House  of  Commons;  and  finally,  by  subsequent 
legislation,  in  ridding  the  House  of  all  placemen  who  are 
not  required,  either  directly  or  indirectly,  to  assist  in 


" See  ante,  p.  174.  ' See  ante,  p.  175. 

a Mr.  Gladstone,  Hans.  Deb.  vol.  ‘ See  Mirror  of  Pari.  1839,  pp. 
clxxxii.  p.  1802.  And  see  poll,  p.  3939,  3942 ; Ilans.  Deb.  vol.  cli.  pp. 
013.  788,  1683. 
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carrying  on  the  Queen’s  Government,  or  whose  presence 
cannot  be  justified  upon  grounds  of  public  policy.1 

The  Statute  of  Anne,u  it  will  be  remembered,  established 
two  important  principles,  which  have  remained  substan- 
tially unchanged  to  this  day.  Firstly,  that  the  acceptance 
by  a member  of  the  House  of  Commons  of  an  office  of 
profit  from  the  crown,  shall  thereby  vacate  his  seat. 
Ministers  Secondly,  that  such  person  may,  nevertheless,  be  re- 
office 'must  e^ecte(^i  provided  his  office  be  one  that  is  not  declared 
1*  re-  expressly  (by  this  or  any  other  statute)  to  be  incompatible 
elected.  wjtli  a seat  in  the  House  of  Commons. 

In  regard  to  the  first  of  these  principles,  it  should  be 
observed  that  this  statute  is  invariably  construed  very 
strictly. 

Thus,  the  acceptance  of  an  office  from  the  crown,  ac- 
companied by  a formal  renunciation  of  any  salary,  fee,  or 
emolument  in  connection  therewith,  does  not  disqualify/ 

The  disqualification,  however,  attaches  immediately 
upon  accepting  ‘an  office  of  profit’  under  the  statute." 
So  that  the  subsequent  resignation  of  such  an  office  (be- 
fore the  meeting  of  Parliament),  and  the  refusal  to  accept 
of  any  salary  until  the  question  of  disqualification  arising 
out  of  the  same  shall  have  been  determined,  will  not  save 
the  seat.* 

But  where  the  remuneration  is  by  fees  and  not  by 
salary,  and  the  disqualifying  office  was  relinquished  before 
the  performance  of  any  duties,  or  the  receipt  of  any  fees 
— though  held  for  a period  of  three  months — it  was  not 
considered  to  vacate  the  seat/ 

Moreover,  it  has  not  been  the  practice  to  consider  the 
casual  employment  of  members  of  the  House  of  Commons 
upon  royal  commissions,  or  on  special  sendees,  &c. — 
which  are  not  regular  ‘offices,’  and  to  which  no  stated 


* See  ante,  p.  01 . 

* 0 Anne,  c.  7,  sees.  25,  26. 

, ' Mr.  Bathurst's  case,  May,  Pari. 
Prac.  ed.  1803  p.  693. 

" As  to  what  constitutes  a dis- 


qualifying acceptance,  sec  post,  p.  278. 

* Case  of  Mr.  I).  W.  Harvey, 
Mirror  of  Pari.  1839.  pp.  81, 275. 

r Case  of  Mr.  Prvnie,  ibid.  1833, 
pp.  3779-3785. 
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salary  is  attached — as  coming  within  the  disqualifying 
operation  of  the  statute ; even  when  remuneration  is  re- 
ceived for  such  services. 

The  second  principle  which  was  initiated  by  the  Statute 
of  Anne,  and  ratified  and  extended  by  subsequent  legis- 
lation, provides  for  the  positive  exclusion  from  the  House 
of  Commons  of  all  placemen  not  required  therein.  By 
the  25th  section  of  the  Statute  of  Anne  this  exclusion 
was  directly  applied  to  the  incumbents  of  all  ‘ new  offices’ 
to  be  created  after  October  25,  1705,  as  well  as  to  cer- 
tain other  offices  therein  enumerated.  There  remained, 
however,  a numerous  class  of  officials,  holding  * old  offices’ 
under  the  crown,  who  were  still  eligible  to  be  elected  to 
Parliament.  But  their  exclusion  was  gradually  effected 
by  various  statutes  subsequently  passed.*  So  that,  as  a 
general  rule,  no  government  office-holders  are  now  com- 
petent to  sit  in  the  House  of  Commons  but  such  as  have 
a representative  character  in  connection  with  a particular 
branch  of  the  public  service.  It  is  true  that  there  are 
certain  dignified  and  non-political  offices  to  which  the 
principle  of  exclusion  has  not  yet  been  applied,  and  which 
it  is  contended  ought  not,  on  public  grounds,  to  disqualify 
for  a seat  in  that  assembly.  But  these  privileged  excep- 
tions are  the  mere  relics  of  a byegone  age,  are  very  few 
in  number,  and  are  being  gradually  abolished.  In  proof 
of  these  statements  it  will  be  necessary  to  take  a brief 
survey  of  the  actual  results  of  parliamentary  action  upon 
this  subject,  since  the  Statute  of  Anne. 

The  ‘twelve’  judges  of  England,  though  holding 
offices  which  were  in  existence  long  anterior  to  the 
Statute  of  Anne,  and  not  expressly  disqualified  by  any 
act  of  Parliament,  are  excluded  from  the  House  of 
Commons  by  aucient  usage,  on  account  of  their  receiving 

* Mirr.  of  Pari.  1840,  pp.  4541-4550.  i.  p.  380  note  (y)  ; and  Commons 
And  see  Campbell’sCbancellom,  vol.v.  Papers,  1869,  sess.  2,  vol.  xv.  p.  570. 
p.  18.1  n.  ; Sir.  Cobden's  case,  Hans.  * For  these  statutes  and  the  deci- 
l)eb.  vol.  clviii.  p.  600 ; and  Mr.  aions  upon  them,  see  ltoeers,  Law  of 
Gladstone's  caae,  in  1868,  ante,  vol.  Elections,  ed.  1869,  pp.  102-207. 
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Recorder*. 


writs  of  summons  to  attend  the  House  of  Lords.1*  Since 
Queen  Anne’s  reign,  other  judicial  functionaries  have 
been  rendered  ineligible  by  statutes  passed  from  time  to 
time.®  For  example,  the  Scotch  judges,  by  the  Act  7 
Geo.  II.  c.  10  ; the  Irish  judges,  by  1 & 2 Geo.  IV.  c. 
44  ; and  the  judge  of  the  Admiralty  Court  in  Ireland, 
by  the  Act  30  & 31  Viet.  c.  114,  sec.  9/  The  judge  of 
the  High  Court  of  Admiralty  was  disqualified  in  1840 
by  the  Act  3 & 4 Viet.  c.  66.*  But  as  the  then  judge  of 
this  court  (Dr.  Lushington)  was  a member  of  the  House 
at  the  time  of  the  passing  of  this  Act,  the  words  ‘ after 
the  present  Parliament’  were  inserted  in  the  clause  of 
disqualification,  on  the  ground  that  inasmuch  as  he  had 
been  ‘ chosen  by  his  constituents  while  holding  his  ju- 
dicial office,’  it  would  be  * quite  beyond  the  jurisdiction  ’ 
of  Parliament  to  require  him  to  vacate  his  seat/ 

Upon  the  establishment  of  County  Courts  in  England, 
the  judges  thereof  were  excluded  from  the  House  of 
Commons  by  the  Acts  9 & 10  Viet.  c.  95  and  25  & 26 
Viet.  c.  99. 

The  recorders  of  the  several  boroughs  in  England  and 
"Wales  are  not  disqualified  from  sitting  in  the  House  of 
Commons;  but  they  are  prohibited  from  representing 
the  boroughs  for  which  they  act  as  recorders and  upon 
their  appointment  to  a recordership  in  the  gift  of  the 
crown,  they  must  invariably  present  themselves  for  re- 
election,  if  they  desire  to  remain  in  Parliament. h 


■>  Mirror  of  Pari.  1839,  p.  4588. 
And  ree  ante,  p.  77. 

' Rogers,  Law  of  Elec.  ed.  1809, pp. 
186-187.  See  an  article  in  the  Law 
Magazine  for  August,  1868.  Can  a 
person  holding  a judicial  office  sit  in 
the  House  of  Commons  ? 

* Up  to  the  passing  of  this  Act, 
in  186/,  the  judge  of  this  court  was 
eligible  to  be  elected.  Commons 
Papers,  1864,  voL  xxix.  p.  232. 

• Sec  Mirror  of  I’arL  1839,  p. 
161.  Hut  see  Hans.  Deb.  vol.  cxxvii. 

p.  1008. 

' Mirror  of  Pari.  1839, p. 4587.  The 


learned  judge  remained  in  the  House 
of  Commons,  of  which  he  had  been 
a distinguished  ornament,  for  thirty- 
four  years,  until  the  dissolution  of 
Parliament  in  1841.  He  continued 
to  preside  over  the  Admiralty  Court 
until  1867 ! 

* Act  5 & 6 Will.  IV.  c.  76,  sec. 
103.  In  like  manner,  a revising  bar- 
rister may  not  ait  in  the  House  of 
Commons  for  any  county  or  borough 
for  which  he  is  appointed  to  act,  by 
0 & 7 Viet.  c.  18,  sec.  28 

11  Com.  Journ.  1861,  p.  156. 
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The  recorders  of  London  and  Dublin,  however,  are 
eligible  to  sit  in  the  House  of  Commons  for  any  con- 
stituency. For  the  London  recorder  is  not  a crown 
appointment,  but  is  elected  by  the  Court  of  Aldermen, 
and  the  Dublin  recorder  is  also  (it  is  presumed)  chosen 
in  a similar  manner.1 

The  judges  of  the  Ecclesiastical  Court  and  the  Master 
of  the  Rolls  are  likewise  still  at  liberty  to  hold  seats  in 
the  House  of  Commons. J 

The  last  occasion  upon  which  the  Master  of  the  Rolls  sat  in  the 
House  of  Commons  was  in  1851,  when  Sir  John  Romilly  was 
re-elected  after  his  appointment  to  that  office.  At  the  general  elec- 
tion in  1852  Sir  J.  Romilly  was  a defeated  candidate,  and  he  did  not 
again  enter  the  House  of  Commons.  In  1853  a bill  was  brought 
into  that  House,  the  chief  object  of  which  was  to  render  the  Master 
of  the  Rolls  incapable  of  sitting  therein.  But,  on  the  motion  for  its 
third  reading,  an  amendment  was  moved  by  Mr.  Henry  Drummond, 
to  give  it  the  six  months’  hoist,  and  being  supported  in  an  able  and 
eloquent  speech  by  Mr.  Macaulay,  the  amendment  was  carried  on  a 
division.11  So  that  this  eminent  legal  functionary  continues  to  bo 
eligible  to  a seat  in  the  House  of  Commons.1 

There  is  but  one  other  person  holding  an  office  of 
profit  under  or  from  the  crown  (not  being  a recognised 
minister  of  the  crown),  who  may  now  sit  in  the  House  of 
Commons,  namely,  the  First  Church  Estates  Commis- 
sioner.m This  functionary  is  a lay  member  of  the  Church 
of  England,  appointed  by  the  crown  during  pleasure,  in 
whom  is  vested  all  estates  held  in  trust  for  the  Ecclesias- 
tical Commissioners  of  England,  he  being  ex-officio  one 
of  the  said  commissioners.  The  Act  13  & 14  Viet.  c. 
94  authorises  the  appointment  by  the  crown  of  First 
and  Second  Church  Estates  Commissioners,  and  assigns  a 


1 Pol.  Cyclop,  vol.  iv.  p.  014  ; Mir- 
ror of  Pari.  18.11-2,  pp.  3331,  3400; 
Ibid.  1839,  pp.  :»38,  4591. 

J Mirror  of  Pari.  1839,  p.  4588; 
Ilona.  Deb.  vol.  clix.  p.  1703.  See  a 
letter  of  Mr.  Canning  to  Lord  Liver- 
pool in  1820,  pointing  out  the  im- 
portant services  heretofore  rendered 


by  the  Master  of  the  Roll*  to  the 
administration  in  Parliament.  Sta- 
pleton,Canning  and  his  Times,  p.  01 1. 
* Hans.  Deb.  vol.  cxxvii.  p.  093. 

1 See  ibid.  vol.  clxxxviii.  p.  1475. 
m See  Return  relating  to  Offices  of 
Profit,  Commons  Papers,  1807,  No. 
138. 
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palary  of  1,200/.  per  annum  to  the  former,  but  no  salary 
to  the  latter.  It  also  empowers  the  Archbishop  of 
Canterbury  to  appoint  an  additional  commissioner,  who 
shall  receive  a salary  of  1000/.  per  annum.  But  ever 
since  the  passing  of  the  Act,  the  office  of  ‘ first  commis- 
sioner’ has  been  held  by  a peer  (the  Earl  of  Chichester). 
The  second  and  third  commissioners  have  been  usually 
selected  from  amongst  the  members  of  the  House  of 
Commons,  as  the  acceptance  of  these  offices  entails  no 
disability.”  The  second  commissioner  is,  in  fact,  com- 
petent  to  sit,  because,  though  appointed  by  the  crown, 
lie  receives  no  salary.  The  third  commissioner  because, 
though  a salaried  officer,  he  is  appointed  by  the  Arch- 
bishop of  Canterbury.  In  the  event  of  the  office  of  First 
commissioner  being  hereafter  conferred  upon  a member 
of  the  House  of  Commons,  he  would  be  required,  under 
the  26th  section  of  the  Statute  of  6 Anne,  c.  7,  to  vacate 
his  seat  upon  receiving  the  appointment,  although  by  the 
third  section  of  the  Act  13  & 14  Viet  aforesaid,  he  is 
declared  capable  of  being  elected,  and  of  sitting  and 
voting  in  the  House.”  The  office  of  Church  Estates 
Commissioner  is  not  necessarily  accounted  to  be  political, 
although  it  enables  the  incumbent  to  represent  in  Parlia- 
ment an  important  public  trust;  thereby  affording  the 
first  example  of  the  introduction  of  a new  element  into 
the  House  of  Commons,  namely,  the  direct  representation 
therein  of  minor  administrative  boards,  and  royal  com- 
missions. r 

The  tendency  of  opinion  in  Parliament  since  the 
Eefonn  Act  of  1832,  has  been  to  adhere  with  augmented 


“ The  Second  Church  Estates 
Commissioner  has  been  a meml>er  of 
the  House  of  Commons  since  1869, 
and  invariably  either  a member  or  a 
supporter  of  the  existing  administra- 
tion. See  ante,  p.  248.  The  third 
commi&sionership  has  been  held  in 
succession  bv  Mr.  W.  Deedes,  the 
Right  lion.  Spencer  Walpole,  and  Mr. 


E.  Howes,  all  of  whom  sat  in  the 
House  of  Commons.  Vide  Annual 
Reports  of  the  Commissioners,  and 
Hod.  l’arl.  Comp.  1856-1808. 

° In  illustration  of  this  distinction, 
see  the  Act  14  & 16  Viet.  c.  42,  sec. 
20. 

r See  ante,  p.  248. 
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severity,  to  the  principle  of  exclusion  embodied  in  the 
Statute  of  Anne,  by  reducing  the  number  of  office-holders 
under  the  crown,  who  shall  be  capable  of  sitting  in  the 
House  of  Commons,  and  by  extruding  all  such  as  are  not 
directly  serviceable  in  a representative  capacity.  We 
accordingly  find  that  the  number  of  offices  of  profit  from 
the  crown  which  might  have  been  held  at  any  one  time 
by  members  of  the  House  of  Commons  has  been  steadily 
decreasing,  through  the  abolition  of  various  unnecessary 
offices,  and  the  consolidation  of  others  writh  kindred 
departments.11 

Moreover,  within  the  past  ten  years,  the  principle  of 
exclusion  has  been  still  further  extended,  by  its  applica- 
tion to  certain  offices,  newly  created  under  tenure  of 
‘ good  behaviour,’  and  by  bringing  it  to  bear  upon  the 
House  of  Lords.  Thus,  in  the  Government  of  India  Act 
of  18?>8,  it  was  provided  that  the  members  of  the  council 
to  advise  and  assist  the  Governor-General,  though  ap- 
pointed for  life,  during  ‘good  behaviour,’  should  not  be 
capable  of  sitting  or  voting  in  either  House  of  Parlia- 
ment/ And  in  1806,  in  the  Act  empowering  the  crown 
to  appoint  a Comptroller  and  Auditor-General,  and  an 
Assistant-Comptroller  and  Auditor,  notwithstanding  that 
these  officers  were  likewise  to  serve  during  ‘ good  beha- 
viour,’ a tenure  which  renders  them  practically  indepen- 
dent of  ministerial  control,  they  were  declared  to  be  ineli- 
gible for  a seat  in  the  House  of  Commons,  and  it  was 
further  enacted  that  no  Peer  of  Parliament  should  be  ca- 
pable of  holding  either  of  the  said  offices."  In  like  man- 
ner it  is  provided  in  the  Parliamentary  Elections  Act 
of  18G8,  concerning  the  puisne  judges  to  be  charged 
with  the  trial  of  Election  Petitions,  that  while  their 

' See  ante,  p.  02.  quer  (Lord  Monteagle),  whose  office 

' 21  & 22  Viet.  e.  10t!,  sec  12.  was  identical  with  that  of  the  new 
And  see  Hans.  Deb.  vol.  cli.  pp.  784-  Comptroller  and  Auditor-General, 
700,  1682  ; Ibid.  vol.  clxxxvii.  p.  was  u member  of  the  House  of  Peer  . 
1048.  But  see  Hans.  Deb.  vol.  clxxxii.  p. 

• 29  & .*10  Viet.  c.  30,  sec.  3.  The  1862. 
previous  Comptroller  of  the  Exche- 
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tenure  is  similar  to  that  of  other  judges,  which  excludes 
them  from  the  House  of  Commons,  no  judge  being  “ a 
member  of  the  House  of  Lords  ” shall  be  appointed  an 
election  judge.4 

In  1867  a case  of  considerable  interest  occurred,  affecting  the 
position  of  persons  holding  the  office  of  standing  counsel  to  any  of 
the  departments  of  state.  These  functionaries  are  not  in  the  same 
category  with  ordinary  public  officers,  it  being  merely  thoir  duty  to 
advise  upon  legal  questions.  The  appointment  is  necessarily  con- 
ferred upon  a barrister  of  high  professional  standing,  and  gentlemen 
of  this  class  often  aspire  to  a seat  in  Parliament.  The  standing 
counsel  to  the  Board  of  Admiralty  (who  is  in  receipt  of  a salary  of 
600?.  per  annum)  has  Bat  in  the  House  of  Commons  for  many  years, 
retaining  his  office  under  successive  administrations.  His  seat  was 
not  affected  thereby  under  the  Statute  of  Anno,  because,  technically 
speaking,  the  office  was  not  accounted  to  be  ‘ new,’  and  because  he 
was  appointed  by  the  Board  of  Admiralty  and  not  by  the  crown."* 
So  also  it  had  been  customary  for  the  standihg  counsel  to  the  Board 
of  Control  for  India  to  sit  in  the  House  without  question/  In 
1858,  when  the  Board  of  Control  was  abolished,  and  a Secretary  of 
State  for  India  appointed,  the  then  standing  counsel  for  the  Board 
(Mr.  Wigram)  was  a momber  of  the  House,  and  continued  to  sit 
therein  without  complaint.  But  in  1866,  in  the  case  of  Mr.  Forsyth, 
who  then  filled  this  office,  and  who  had  been  returned  as  member 
for  tho  borough  of  Cambridge,  it  was  decided  by  an  election  com- 
mittee that,  by  the  combined  operation  of  the  Statute  of  Anno  and  of 
that  of  1858,  transferring  the  dominion  of  India  to  tho  crown,  the 
office  of  standing  counsel  to  the  Secretary  of  State  for  India  became 
a ‘ now  office  ’ within  the  meaning  of  the  Statute  of  Anne,  and  its  in- 


• 31  & 32  Viet  e.  125,  sec.  11. 
And  see  the  first  draft  of  the  Bill, 
No.  27,  18(18. 

“ In  like  manner  there  is  an  officer, 
styled  the  Judge  Advocate  of  the 
Fleet,  who  is  appointed  under  the 
Naval  Discipline  Act  (29  & 30  Viet 
c.  109,  sec.  Ill),  ‘by  the  Admiralty.' 
This  office  is  not  accounted  political, 
and  was  lately  given  to  J.  W.  Hud- 
dleston, Q.C.,’  M.P.  for  Canterbury. 
Law  Time t,  March  9,  1807,  p.  359. 

’ Hans.  Deb.  voL  clxxxv.  p.  1204. 
It  must  have  been  assumed  that  the 
counsel  for  these  departments  held 
offices  that  were  not  accounted 
‘ new  ’ bv  the  Statute  of  Anne.  For, 
in  regard  to  any  ‘ new  ’ office  under 


that  statute,  the  acceptance  thereof 
disqualifies  for  a seat  in  the  House, 
and,  in  the  case  of  a member,  forfeits 
bis  seat,  whether  it  be  in  the  gift 
of  the  crown  itself,  or  is  part  of  tho 
private  patronage  of  a minister  of  the 
crown.  (See  Harvey’s  case,  in  1839, 
lingers’  Law  of  Elections,  ed.  1859, 
p.  190;  Mirror  of  Pari.  1839,  pp. 
81,  276,  432.)  Whilst  the  mere 
vaention  of  the  seat,  on  being  ap- 
pointed to  a non-disqualifying  office, 
only  takes  place  when  a member  ac- 
cepts an  appointment  directly  ‘from 
the  crown  ; ’ that  is  to  say,  from  a 
minister  distributing  the  crown  pa- 
tronage. lingers’  Law  of  Elec.  p. 
194.  Hats.  Prec.  vol.  ii.  p.  51,  ». 


Digitized  by  Google 


THEIR  PRESENCE  IN  PARLIAMENT. 


2G7 


cumbent  thereby  precluded  from  sitting  in  the  House  of  Commons. 
Whereupon  the  seat  of  Mr.  Forsyth  was  declared  void,  and  a new 
writ  was  issued  in  April,  18G6.W  But  an  Act  of  Indemnity  was 
passed  (receiving  three  readings  in  the  House  of  Commons  in  one 
day),  to  relieve  Mr.  Forsyth  from  the  legal  penalties  he  had  unwit- 
tingly inenrred,  by  continuing  to  sit  in  the  House  after  the  recon- 
struction of  his  office.1  In  the  following  session  a bill  was  intro- 
duced into  the  House  of  Commons  to  do  away  with  this  accidental 
and  anomalous  disqualification,  by  enacting  that  the  said  office  shall 
not  be  deemed  one  to  render  its  incumbent  ineligible  for  a seat  in 
the  House,  Upon  the  motion  for  its  second  reading,  this  bill  met 
with  great  opposition,  as  being  an  attempt  to  ‘ prejudice  the  principle 
of  a large  and  important  public  statute,  resting  on  public  policy,  by 
taking  a particular  case  out  of  it,  without  any  sound  reasons  appli- 
cable to  that  more  than  to  other  cases. ’*  It  was  accordingly  with- 
drawn, with  an  understanding  that  a select  committee  should  he 
appointed,  to  consider  the  question  of  revising  the  disqualifications 
arising  out  of  the  Statute  of  Anne  ‘ on  broader  and  more  general 
grounds.’*  But  this  lias  not  yet  been  done. 

While  there  is  a decided  disposition  in  Parliament  to 
insist  with  increasing  emphasis  upon  the  incompatibility 
of  a seat  in  the  House  of  Commons  with  the  acceptance 
of  a non-political  office  under  the  crown,  there  has  been, 
on  the  other  hand,  ever  since  the  introduction  of  the  first 
Eeform  Act  of  1832,  a growing  conviction  in  the  minds 
of  statesmen,  wholly  irrespective  of  party  considerations, 
that  the  clause  in  the  Statute  of  Anne,  obliging  members 
who  accept  ministerial  offices  under  government  to  go 
to  their  constituents  for  re-election,  required  some  modi- 
fication in  order  to  adapt  it  to  the  exigencies  of  our 
modern  political  system.*  Originally  introduced  as  a 
means  of  protecting  the  House  of  Commons  from  the  undue 


clxxxv.  p.  1334. 

* Ibid.  pp.  1203,  1320-1335. 

* See  the  Right  Hon.  Mr.  Cave's 
remarks  on  the  bill  passed  in  1807 
(and  noticed  ant*,  p.  257),  to  convert 
the  office  of  Vice-President  of  the 
Board  of  Trade  into  an  Under-Secre- 
taryship, expressly  to  avoid  the  obli- 
gation of  re-election  upon  accepting 
office.  Hans.  Deb.  vol.  clxxxvii.  p. 
470. 


* The  nouse  was  informed  by  a 
member  of  this  committee,  that  ‘ an 
accidental  circumstance  ’ attending 
the  reconstruction  of  the  India  Office 
under  a Sccretaiy  of  State,  ‘alone 
tended  to  make  Mr.  Forsyth's  office 
a tunc  one  under  the  Act  of  Anne.' 
llans.  Deb.  vol.  clxxxv.  p.  1335. 

* Act  29  Viet.  c.  20 ; Hans.  Deb. 
vol.  clxxxii.  p.  1703. 

t Sir  Itoundell  Palmer,  ibid.  vol. 
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influence  of  the  crown,  it  has  ceased  to  be  of  any  value  in 
this  respect,  and  has  frequently  operated  most  injuriously 
to  the  public  interests  by  limiting  the  choice  of  persons 
to  form  part  of  a ministry  to  those  who  were  secure  of 
re-election  upon  their  acceptance  of  office.  Whatever 
advantages  may  accrue  from  the  continued  enforcement 
of  this  provision,  as  amended  by  the  Reform  Act  of  1867, 
must  be  sought  for,  as  will  be  presently  shown,  in  an  en- 
tirely opposite  direction. 

It  should,  however,  be  remarked,  that  the  re-appoint- 
ment of  a minister  of  the  crown  to  an  office  which  he 
had  resigned,  either  upon  a change  of  ministry  or  other- 
wise— but  to  which  no  one  else  had  been  appointed  in 
the  interim — has  never  been  accounted  ‘ a new  appoint- 
ment ’ under  the  statute,  so  as  to  vacate  the  seat ; inas- 
much as  ministerial  offices  are  not  avoided  by  a mere 
resignation  thereof,  but  only  upon  the  appointment  of  a 
successor.b 

When  the  Reform  Bill  of  1832  was  under  discussion  in 
the  House  of  Lords,  it  was  proposed  by  the  Marquess  of 
Northampton  to  insert  a clause  therein  to  render  it  un- 
necessary for  members  of  the  House  of  Commons  to  vacate 
their  seats  upon  the  acceptance  of  political  offices.  Earl 
Grey  (the  prime  minister)  stated  that  he  was  favourably 
inclined  to  the  proposition,  as  it  appeared  to  him  that 
great  inconveniences  resulted  from  the  present  practice, 
which  more  than  counterbalanced  any  advantages  at- 
tached to  it.  But  it  was  judged  to  be  imprudent  to 
risk  giving  additional  strength  to  the  opponents  of  the 
Reform  Bill  by  attempting  to  introduce  into  it  an  amend- 
ment so  liable  to  be  misunderstood.'  Accordingly,  Lord 
Northampton  brought  in  a separate  bill  for  the  purpose. 
The  Duke  of  Wellington,  who  then  led  the  Opposition  in 
the  House  of  Lords,  declared  his  opinion  that  some  such 

b See  2 Hat*.  Prec.  pp.  45  n.  394.  54  (too.  III.  c.  10. 

Amt  the  case  of  the  Chief  Secretary  r Mirror  of  Part.  1831-2,  p.  2382  : 
for  Ireland,  reappointed  by  a different  (trey,  Part.  Gov.  ed.  1804,  p.  125  ; 
Lord-Lieutenant.  Ibid.  p.05n. ; Stat.  liana.  l)ob.  vol.  clxxxix.  p.  740. 
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measure  would  be  necessary  in  consequence  of  the  passing 
of  the  Reform  Bill,  but  he  conceived  that  it  ought  to  ori- 
ginate with  the  Government.  The  other  peers  who  took 
part  in  the  debate,  though  generally  favourable  to  the 
bill,  required  more  time  to  consider  it:  it  was  therefore 
postponed  and  ultimately  dropped.11 

In  1834  a similar  motion  was  proposed  by  a private 
member  in  the  House  of  Commons,  but  it  met  with  little 
favour.  An  amendment  was  moved  to  substitute  a plan 
for  members  of  government  to  be  allowed  seats  in  the 
House  ex-officio,  but  without  the  privilege  of  voting,  un- 
less returned  by  a constituency.*  This  proposal  proved 
still  more  unacceptable  to  the  House,  and,  after  a speech 
from  the  Chancellor  of  the  Exchequer  (Lord  Althorp),  in 
which  he  said  that  the  undoubted  inconvenience  occa- 
sioned by  the  present  law  was  not  sufficient  to  justify  ‘ a 
valuable  privilege  of  the  people’  being  taken  away,  al- 
though hereafter  it  might  be  so  increased  as  to  render  it 
necessary  to  adopt  such  a proposition,  the  motion  and 
amendment  were  both  withdrawn/ 

Several  years  elapsed  before  this  question  was  again 
mooted  in  Parliament.  But  upon  the  revival  of  the  agi- 
tation for  reform,  by  Lord  John  Russell  in  1852,  this 
knotty  point  once  more  presented  itself  for  solution. 
Coupled  with  a wider  extension  of  the  suffrage,  it  was 
probable  that  the  facilities  then  afforded  for  the  introduc- 
tion of  the  queen’s  ministers  into  the  House  of  Commons 
would  be  materially  diminished  by  any  new  measure  of 
reform.  This  consideration  gave  additional  weight  to 
the  arguments  in  favour  of  a change  in  the  existing  law. 
Wherefore,  Lord  John  Russell,  in  the  new  Reform  Bill 
submitted  to  the  House  of  Commons  just  before  the  break- 
up of  his  ministry  in  1852,  made  an  attempt  to  obtain  its 
modification.  Warned  by  the  fate  of  previous  efforts  in 

11  Mirror  of  Parl..l831-2,  pp.2609,  former  chapter,  see  ante,  vol.  i.  p.  20. 
2808.  ' Mirror  of  Pari.  1834,  pp.  1431- 

• The  grave  objections  to  such  nn  1430. 
arrangement  have  been  noticed  in  a 


Ex-offirio 

scats. 
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Proposal  this  direction,  he  contented  himself  with  proposing  that  a 
that  the  member  of  the  House  who,  at  the  time  of  his  election, 
not  be  va-  held  an  office  under  government,  should  not  be  required 
change^of*  to  go  for  re-election  upon  a mere  change  of  office.  This 
office-  was  intended  to  meet  the  argument  so  often  urged  against 
the  larger  proposition,  that  a constituency  having  chosen 
a free  and  independent  man  as  their  representative,  had  a 
right  to  an  opportunity  of  re-considering  their  choice  when 
he  undertook  the  trammels  and  responsibilities  of  public 
employ.  Adverting  to  this.  Lord  John  Hussell  said,  * It 
appears  to  me,  that  the  electors  having  once  had  an  op- 
portunity of  deciding  when  their  representative  accepted 
an  office  under  the  crown,  he  should  not  again  be  called 
upon  to  appear  before  them  on  changing  his  office.’*  But 
the  bill  did  not  pass,  so  that  the  law  concerning  the  vaca- 
tion of  seats  remained  unaltered. 

In  1854,  Lord  John  Bussell,  as  the  mouthpiece  of  Lord 
Aberdeen’s  Coalition  Ministry,  introduced  another  Beforin 
Bill,  which  contained  a clause  to  do  away  with  the  neces- 
Th»t  re-  sity  for  re-election,  in  the  first  instance,  upon  a member 
shouldV  ^ie  House  of  Commons  accepting  office  as  a minister 
dispensed  of  the  crown.  In  advocating  this  provision,  his  lordship 
commented  upon  the  inconvenience  and  embarrassment 
occasioned  by  the  existing  law ; argued  that  the  parti- 
cular constituency  rarely  considered  the  question  involved 
in  the  acceptance  of  office  by  their  representative,  but 
often  opposed  his  return  upon  totally  different  grounds  ; 
and  pointed  out  that  the  true  responsibility  of  a member 
accepting  a share  in  the  government  lay  to  the  House 


* Hans.  Deb.  vol.  cxix.  p.  207.  A 
bill  to  prevent  the  necessity  for  va- 
cating a seat  in  the  Commons  upon  a 
mere  change  of  office,  was  brought  in 
by  a Mr.  Wrightson  in  1865.  (Ibid. 
vol.  cxxxvii.  p.  632.)  It  appeared  to 
excite  but  little  interest,  and,  after  a 
very  short  debate,  was  rejected  on  the 
second  reading  bv  a small  majority. 
( Ibid.  pp.  1279-1281.)  In  1868,  Mr. 
Wrightson  again  moved  for  leave  to 


bring  in  a bill  to  this  effect,  but  the 
motion  was  negatived  on  division 
without  any  discussion.  (Ibid.  vol. 
cxlviii.  p.  1544.)  He  renewed  his  ap- 
plication in  1869  (at  the  beginning  of 
a new  parliament),  but  with  a similar 
result.  (Ibid.  vol.  div.  p.  704.)  It  is 
evident  that  the  House  was  not  pre- 
pared to  entertain  any  such  propo- 
sition when  mooted  by  a private 
member. 
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itself  and  not  to  his  own  constituents,  while  he  was  con- 
fessedly at  liberty  to  change  his  course  of  politics  with- 
out reference  to  his  constituents,  until  he  sought  a renewal 
of  trust  at  their  hands.1*  But  this  bill  did  not  pass. 

In  1859  a Reform  Bill  was  submitted  to  the  House  of 
Commons  by  Mr.  Disraeli,  as  the  organ  of  the  Earl  of 
Derby’s  administration,  which  contained  a clause  (No.  68) 
to  dispense  with  the  necessity  for  re-election  in  the  case 
of  a member  who  had  been  elected  when  holding  an  office 
of  profit  under  the  crown,  upon  his  again  accepting  any 
office  of  profit  (not  being  a disqualifying  one)  ‘ while  he 
continues  to  be  such  member.’1  This,  it  will  be  observed, 
was  a peculiar  provision,  differing  from  any  previous  at- 
tempt to  amend  the  Statute  of  Anne.  It  was  not  com- 
mented upon,  or  discussed,  in  the  House,  during  the  de- 
bates on  the  bill,  which  was  thrown  out  upon  its  second 
reading. 

In  1860,  Lord  John  Russell,  on  behalf  of  Lord 
Palmerston’s  administration,  again  introduced  a Reform 
Bill.  His  speech  on  this  occasion  contained  no  direct 
reference  to  the  point  we  are  now  considering,  although 
it  dwelt  upon  the  service  rendered  to  the  constitution  by 
small  boroughs  in  facilitating  the  introduction  of  ministers 
of  the  crown  into  Parliament.1  But  by  the  30th  clause 
of  the  bill  it  was  proposed  to  enact — in  the  terms  of  Mr, 
Disraeli’s  bill  of  the  preceding  year — that  it  should  not 
be  necessary  for  a member  who  had  been  elected  whilst 
holding  an  office  under  the  crown,  to  go  for  re-election 
upon  his  accepting  another  office,  ‘ while  he  continues 
such  member;’  provided  only,  that  any  subsequent  ac- 
ceptance of  office  shall  be  ‘ upon  or  immediately  before 
his  resignation  of  the  office’  previously  held  by  him.k 
After  much  debate,  this  bill  was  withdrawn  without  any 
discussion  having  ensued  upon  this  particular  clause.  The 

% 

11  Hnna.  Deb.  vol.  exxx.  p.  608,  and  vol.  ii.  p.  678. 
see  p.  630.  J Hans.  Deb.  vol.  clvi.  p.  2068. 

1 Commons  Papers,  I860,  1st  sess.  ‘ Ibid.  voL  clvii.  App.  p.  vL 
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Reform  question  was  then  allowed  to  slumber  for  several 
years. 

At  length  in  18GG,  after  the  death  of  Lord  Palmerston, 
the  attention  of  the  House  of  Commons  was  again  aroused 
to  the  state  of  the  representation,  and  a Reform  Bill  was 
laid  upon  the  table  by  Mr.  Gladstone,  as  the  organ  of 
Earl  Russell’s  ministry.  Strange  to  say,  this  bill  contained 
no  clause  concerning  the  vacation  of  seats  on  accepting 
office ; an  omission  which,  considering  that  Lord  Russell 
had  repeatedly  advocated  some  change  in  the  law  on  this 
subject,  can  only  be  attributed  to  an  unwillingness  on  the 
part  of  Mr.  Gladstone  to  re-open  the  question.1  But  this 
bill  also  shared  the  fate  of  its  predecessors. 

Up  then  to  the  year  1867,  the  principle  embodied  in 
the  Statute  of  Anne,  requiring  a member  to  submit  his 
acceptance  of  an  office  under  the  crown,  upon  every  oc- 
casion and  under  all  circumstances,  to  the  approval  of 
his  constituents,  was  resolutely  and  persistently  main- 
tained by  the  legislature  ; m notwithstanding  that  some 
modification  thereof,  more  or  less  extensive,  had  been 
proposed  by  successive  administrations,  and  advocated  by 
political  writers  of  ability  and  repute  for  upwards  of 
thirty  years.” 

Different  In  1867,  however,  it  once  more  devolved  upon  Mr. 

uTibw''  Disraeli,  as  the  organ  of  Earl  Derby’s  administration,  to 
submit  to  parliament  a bill  to  amend  the  laws  relating  to 
the  representation  of  the  people,  which,  after  undergoing 
protracted  discussion  in  the  House  of  Commons,  was 
finally  agreed  to  by  both  Houses.  As  originally  intro- 
duced, the  37th  clause  of  this  bill  was  an  exact  transcript 


' This  surmise  is  corroborated  by 
Mr.  Gladstone's  remarks  upon  this 
uestion  in  the  following  session. 
hid.  toI.  clxxxv.  p.  471. 

" May,  Const.  Hist  vol.  i.  p.  308. 

” For  example : Earl  Grev  on  Pari. 
Gov.  new  eu.  1804,  pp.  125, 230 : 
Ileam,  Gov.  of  Eng.  p.  252;  Brief 
Remarks  upon  theWoraingof  the  Re- 
form Bill,  as  it  affects  One  of  the  Royal 


Prerogatives  (a  pamphlet),  printed  by 
Gilbert  and  Rivington,  London,  1831 ; 
Edinburgh  Review,  vol.  lxi.  p.  40 ; 
vol.  xcvi.  p.  500;  vol.  cvi.  p.  282  ; by 
Mr.  W.  R.  Greg  in  North  British  Re- 
view for  May,  1852,  No.  1.  On  the 
other  side,  see  Toulmin  Smith,  l’arl. 
Remembrancer,  1807-8, p. 24;  Quar- 
terly Review,  vol.  xciv.  p.  002;  War- 
ren, Election  Law,  edit.  1857,  p.  180. 
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of  the  68th  clause  of  Mr.  Disraeli’s  Reform  Bill  of  1859.° 
But  objection  being  taken  in  committee  that  this  clause 
might  be  so  construed  that4  a defeated  government  could 
again  take  office  without  re-election,’  whereas  it  was  the 
sense  of  the  House  that 4 it  should  be  clearly  limited  to 
changes  in  the  existing  government  after  the  members 
had  been  once  re-elected,’  the  Government  consented  to 
withdraw  the  clause  and  substitute  another  to  that  effect.p 
Upon  the  introduction  of  the  new  clause,  it  was  agreed 
to  without  a division,  Mr.  Gladstone  expressing  his  ap- 
proval of  the  alteration  of  the  law  as  being  the  removal 
of  a very  serious  inconvenience,  which  more  than  out- 
weighed the  small  constitutional  privilege  hitherto  en- 
forced against  a member  of  the  House  of  Commons 
whenever  he  might  accept  an  office  from  the  Crown.'* 

In  the  House  of  Lords,  in  committee  on  the  bill,  an 
attempt  was  made,  by  Earl  Grey,  to  substitute  for  the 
clause  above-mentioned  another  which,  instead  of  merely 
permitting  members  to  exchange  one  office  for  another 
without  vacating  their  seats,  should  render  re-election 
unnecessary  whensoever  a member  of  Parliament  should 
accept  of  any  office  now  tenable  by  law  with  a seat  in 
the  House  of  Commons.  His  lordship  argued  that  this 
4 useless  check  ’ should  be  removed,  because  of  the  in- 
creasing difficulty  of  ensuring  the  re-election  of  persons 
selected  by  the  crown  as  the  most  suitable  to  fill  the 
great  offices  of  state  ; and  because  it  was  highly  desirable 
that  such  persons  should  not  be  dependent  for  their  seats 
on  the  caprice  of  particular  electoral  bodies.  A further 
reason  for  the  proposed  change  was  predicated  upon  the 
introduction  into  this  bill  of  the  novel  principle  of  the 
representation  of  minorities,  by  the  clause  enacting  that 
at  a contested  election  for  any  county  or  borough  repre- 
sented by  three  members,  no  person  shall  vote  for  more 
than  two  candidates.  It  was  urged  that  a member  elected 

° Representation  of  the  People  r Hans.  Deb.  vol.  clxxxviii.  p.  302. 
Bill,  1807,  Bill  79.  i Ibid.  pp.  301,  014 -616. 
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by  the  minority  in  one  of  these  constituencies,  would  al- 
most inevitably  lose  his  seat  if  required  to  present  himself 
for  re-election,  on  account  of  his  acceptance  of  office  from 
the  crown/ 

Earl  Grey’s  amendment  was  opposed  by  the  Earl  of 
Derby,  on  the  ground  that,  however  convenient  such  an 
arrangement  might  be  to  a government,  it  would  be  an 
invasion  of  the  constitutional  rights  of  the  electors  to 
declare  that  a person  whom  they  had  chosen  whilst  in 
an  independent  position,  and  free  to  devote  the  whole  of 
his  time  and  attention  to  his  duties  on  their  behalf,  but 
who  had  afterwards  accepted  an  office  which  must  require 
a great  portion  of  his  time,  and  also  to  a certain  extent 
must  cripple  his  independent  judgment,  should  not  have 
to  go  before  his  constituents,  in  order  to  know  whether, 
in  these  altered  circumstances,  they  were  willing  to  con- 
tinue him  as  their  representative.  It  was  further  con- 
tended that  it  was  not  only  essential  that  the  government 
as  a body  should  possess  the  confidence  of  the  House  of 
Commons,  but  also  that  every  member  of  the  adminis- 
tration should  enjoy,  in  his  own  person,  and  as  a com- 
ponent part  of  the  executive,  the  full  and  perfect  con- 
fidence of  the  constituency  which  had  returned  him  to 
Parliament.  These  arguments  prevailed  with  the  House, 
and  Earl  Grey’s  amendment  was  negatived,  without  a 
division.* 

The  clause  as  finally  agreed  to  by  Parliament  is  as 
follows  : — ‘ Whereas  it  is  expedient  to  amend  the  law 
relating  to  offices  of  profit,  the  acceptance  of  which  from 
the  crown  vacates  the  seats  of  members  accepting  the 
same,  but  does  not  render  them  incapable  of  being  re- 
elected : Be  it  enacted,  that  where  a person  has  been 
returned  as  a member  to  serve  in  Parliament  since  the 
acceptance  by  him  from  the  crown  of  any  office  described 
in  Schedule  II  to  this  Act  annexed,  the  subsequent  ac- 


’ Ibid.  vol.  clxxxix.  p.  740. 


• Ibid.  pp.  744-747. 
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ceptance  by  him  from  the  crown  of  any  other  office  or  dispensing 
offices  described  in  such  schedule,  in  lieu  of  and  in  im-  ™ond  re- 
mediate succession  the  one  to  the  other,  shall  not  vacate  el«tion, 

his  Seat/  * change  of 

This  new  enactment  would  seem  to  be  a reasonable  °®co- 
settlement  of  this  long-contested  point.  It  preserves  to 
every  constituency,  that  has  returned  a member  to  Par- 
liament untrammelled  by  the  fetters  of  office,  an  oppor- 
tunity of  re-considering  their  choice,  upon  their  represen- 
tative agreeing  to  assume  such  a responsibility ; and  it  is, 
to  this  extent,  a check  upon  members  who  might  be  dis- 
posed to  ignore  the  conditions  upon  which  they  had  been 
elected  to  serve  in  Parliament  by  a particular  constituency. 

On  the  other  hand,  it  enables  a member,  whose  accept- 
ance of  office  ‘ from  the  crown  ’ has  been  ratified  by  the 
suffrages  of  the  electors,  to  change  from  one  such  office  to 
another  without  the  personal  trouble  and  inconvenience 
to  public  business,  which  would  result  from  his  having 
again  to  offer  himself  for  re-election  : provided  only  that 
the  change  be  immediate,  and  that  the  office  subsequently 
accepted,  as  well  as  that  which  has  been  relinquished,  be 
an  office  actually  designated  in  the  schedule/ 

The  offices  of  profit  referred  to  in  the  Act  are  thus 
enumerated  in  Schedule  II : — 

Lord  High  Treasurer. 

Commissioner  for  executing  the  Offices  of  Treasurer 
of  the  Exchequer  of  Great  Britain  and  Lord  High 
Treasurer  of  Ireland. 

President  of  the  Privy  Council. 

Vice-President  of  the  Committee  of  Council  for  Edu- 
cation. 

Comptroller  of  Her  Majesty’s  Household. 

Treasurer  of  Her  Majesty’s  Household. 

Vice-Chamberlain  of  Her  Majesty’s  Household. 


* 30  & 31  Viet  c.  102,  eec.  52.  u See  I Ians.  Deb.  vol.  clxxxviii.  p.  1476 
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Equerry  or  Groom  in  Waiting  on  Her  Majesty. 

Any  Principal  Secretary  of  State. 

Chancellor  and  Under-Treasurer  of  Her  Majesty’s  Ex- 
chequer. 

Paymaster-General. 

Postmaster-General. 

Lord  High  Admiral. 

Commissioner  for  executing  the  office  of  Lord  High 
Admiral. 

Commissioner  of  Her  Majesty’s  Works  and  Public 
Buildings. 

President  of  the  Committee  of  Privy  Council  for  Trade 
and  Plantations. 

Chief  Secretary  for  Ireland. 

Commissioner  for  administering  the  Laws  for  the  Relief 
of  the  Poor  in  England. 

Chancellor  of  the  Duchy  of  Lancaster. 

Judge-Advocate-General. 

Attorney-General  for  England. 

Solicitor-General  for  England. 

Lord  Advocate  for  Scotland. 

Solicitor-General  for  Scotland. 

Attorney-General  for  Ireland.  • 

Solicitor-General  for  Ireland. 

The  foregoing  list  is  nearly  identical  with  that  given  in 
the  previous  chapter,  wherein  is  enumerated  the  officers 
of  which  an  administration  is  usually  composed.’  But  it 
omits  certain  subordinate  functionaries,  attached  to  the 
royal  household, — such  as  captains  of  the  gentlemen-at- 
arms  and  of  the  yeomen-of-the-guard, — who  are  occa- 
sionally appointed  from  the  benches  of  the  House  of 
Commons.  These  gentlemen  necessarily  vacate  their 
seats  on  receiving  their  appointments,  but  are  not  in- 
variably required  to  seek  for  re-election.  And  it  makes 
no  mention  of  the  poUtical  under-secretaries,  who,  as  we 
have  previously  explained,  do  not  vacate  their  seats  on 

* Pee  ante,  p.  102. 
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receiving  their  appointments ; w but  are  still  obliged  to  do 
so  if  promoted  to  a higher  ministerial  office.* 

In  Canada,  where,  as  a general  rule,  the  English  par- 
liamentary practice  prevails,  the  law  concerning  the 
vacation  of  seats  on  accepting  office  has  been  modified 
in  a similar  direction  ever  since  1853.  First,  by  the 
statute  16  Viet.  c.  154,  and  afterwards  by  the  amended 
statute  20  Viet.  c.  22,  sec.  7,  it  was  provided,  that  if  a 
member  of  the  legislative  assembly,  or  an  elected  member 
of  the  legislative  council,  who  holds  any  of  the  (enume- 
rated) offices  forming  part  of  the  provincial  administra- 
tion, ‘ resigns  his  office,  and  within  one  month  after  his 
resignation  accepts  any  other  of  the  said  offices,  he  shall 
not  thereby  vacate  his  seat  in  the  said  assembly  or 
council’ 


It  is  worthy  of  notice,  as  indicative  of  colonial  opinion  npon  this 
subject,  that  the  constitution  which  was  established  in  South 
Australia,  upon  the  introduction  of  1 responsible  government  ’ in 
1855,  expressly  permitted  a member  of  either  House  (both  chambers 
being  then  elective),  to  accept  a political  offico  in  the  ministry  with- 
out being  required  to  go  for  re-election. Herein  South  Australia 
differed  from  her  sister  colonies  of  New  South  Wales,  Victoria,  and 
Tasmania.*  It  is,  in  fact,  the  only  colony  with  a constitution 
fmined  after  the  English  model,  wherein  the  experiment  has  been 
tried  of  dispensing  with  the  vacation  of  the  seat  of  a member  accept- 
ing a ministerial  office.  Avowedly  introduced  in  order  to  save  the 
country  from  the  cost  and  excitement  entailed  hy  frequent  elections, 
and  to  facilitate  a speedy  re-adjustment  of  offices  upon  a change  of 
ministry,  the  experiment  has  failed  ; and  by  removing  an  obvious 
impediment  to  frequent  ministerial  changes,  it  has  fostered  the 
element  of  instability,  which  is  one  of  the  most  serious  evils  incident 
to  parliamentary  government.  During  the  first  nine  years  of  re- 
sponsible government  in  South  Australia,  there  were  no  less  than 
fifteen  separate  ministries,  besides  occasional  modifications  in  the 
personnel  of  existing  Cabinets : a result  to  which  the  facilities  of 
change,  afforded  by  the  regulation  in  question,  must  have  largely 


* Ante,  p.  250. 

* Case  of  Mr.  Hunt,  Secretary  to 
the  Treasury,  whose  seat  was  vacated 
on  Feb.  28,  1808,  by  his  acceptance 
of  the  office  of  Chancellor  of  the  Ex- 
chequer. 


* Local  Ordinance,  No.  2,  of  1865- 
0,  passed  under  the  authority  of  the 
Imp.  Act,  13  A 14  Viet.  c.  69. 

* See  Commons  Papers,  1802,  vol. 
xxxvii.  pp.  166-170. 
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contributed.4  In  the  session  of  1865-6  the  South  Australian  ministers 
submitted  to  the  Local  Parliament  a bill  to  amend  the  Constitu- 
tion, which  contained  a provision  to  abolish  this  objectionable  inno- 
vation, and  to  oblige  members  accepting  any  ministerial  office  to  go 
to  their  constituents  for  re-election.b  The  introduction  of  such  a 
clause  betokens  a change  of  opinion  on  the  part  of  colonial  states- 
men, and  a desire  to  revert  to  ancient  constitutional  practice  in  this 
particular.  But  the  bill  was  thrown  out  on  its  second  reading.  The 
clause  in  question  was  much  opposed,  principally  on  the  ground  that, 
as  the  duration  of  the  legislature  was  limited  to  three  years,  further 
ministerial  elections  were  undesirable.0  No  further  attempt  has 
been  made  to  amend  the  constitution  in  this  direction,  and  as  the 
existing  law  is  now  said  to  bo  working  ‘ smoothly  and  well,'  it  is 
unlikely  that  any  change  will  be  made.d 

Having  ascertained  the  circumstances  under  which  a 
member  of  the  House  of  Commons  is  required,  by  law, 
to  vacate  his  seat,  upon  accepting  office  under  the  crown, 
•we  have  next  to  enquire,  what  constitutes  an  acceptance 
of  office  sufficient  to  justify  the  issue  of  a new  writ? 

Ordinarily,  and  as  a matter  of  convenience,  mere  agree- 
ment to  accept  a disqualifying  office  vacates  the  seat." 
But  such  agreement  should  be  distinctly  stated,  as  the 
ground  of  vacancy ; and,  at  any  rate,  in  offering  himself 
for  re-election  the  candidate  must  appear  before  his  con- 
stituents as  an  actual  office-holder  under  the  crown,  in 
order  to  legalise  his  new  election  after  accepting  the  par- 
ticular office. 

In  1801  Mr.  Addington,  being  at  the  time  a member  of  the  House 
of  Commons,  received  the  king’s  commands  to  form  a new  adminis- 
tration, in  which  it  was  intended  that  he  should  fill  the  post  of 
Chancellor  of  the  Exchequer.  The  arrangements  for  the  new 
ministry  were  in  progress,  when  they  were  interrupted  by  the  king’s 
illness.  Believing  that  the  delay  would  be  short,  Mr.  Addington 
thought  to  expedite  matters  by  accepting  tho  Chiltern  Hundreds. 
Thereupon,  on  February  19,  a new  writ  was  ordered.  Mr.  Ad- 
dington had  fully  anticipated  that  his  appointment  as  Chancellor 
of  the  Exchequer  would  have  taken  place  before  his  re-election. 

* Forster,  South  Australia,  pp.  100, 

181. 

4 Ibid.  p.  208,  200. 

* South  Australian  Parliamentary 
Debates,  January  0,  1800. 


d Private  letter  from  Colonial 
Under-Secretary  of  South  Australia, 
dated  June  18,  1808. 

* See  Hats,  l’rec.  voL  ii.  p.  01  n. 
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Bat  this  was  prevented  by  the  continued  illness  of  the  king ; and  he 
was  again  returned,  and  took  his  seat  in  the  House  on  February 
27,  not  as  a minister  of  the  crown,  but  as  a private  member. 
It  was  not  until  March  14  that  the  king  was  sufficiently  re- 
covered  to  admit  of  his  receiving  the  seals  from  Mr.  Pitt,  and  trans- 
ferring them  to  Mr.  Addington.  This  formal  acceptance  of  office 
by  Mr.  Addington  again  vacated  his  seat ; and  it  was  March  23 
before  ho  re-appeared  in  the  House  as  a minister  of  the  crown/ 
This  double  election  would  have  been  avoided  had  Mr.  Addington 
been  able  to  vacate  his  seat  in  the  first  instance,  on  the  ground  of 
his  having  ‘ agreed  to  accept  ’ the  office  of  Chancellor  of  the  Ex- 
chequer.* Technically,  this  would  have  been  quite  justifiable,  but 
whether  the  probable  formation  of  the  new  administration  was 
likely  to  be  affected  by  the  state  of  the  king’s  health,  we  are  unable 
to  determine. 

In  18(34  Mr.  Bruce  accepted  the  office  of  Vice-President  of  tho 
Committee  of  Council  on  Education,  a post  which  can  only  be  held 
by  a Privy  Councillor.  Upon  the  motion  for  the  issue  of  a new 
writ,  it  was  objected  that  Mr.  Bruce  had  not  yet  been  sworn  in  as 
a member  of  the  Privy  Council.  Secretary  Sir  George  Grey  replied, 
that  in  several  similar  cases  persons  appointed  had  not  been  sworn 
in  as  Privy  Councillors  until  after  tho  issue  of  the  writ,  and  the  re- 
election  of  the  member.  Tho  motion  for  the  writ  was  withdrawn  at 
the  moment,  but  again  moved  later  in  the  evening,  and  agreed  to, 
without  farther  re  mark. h Complaint  having  been  made  of  this  pro- 
ceeding at  the  next  sitting,  the  Attorney-General  stated  that  it  had 
been  repeatedly  decided,  * that  a vacancy  under  the  Act  of  6 Anne, 
c.  7 attached  on  the  earliest  proof  of  the  acceptance,  whether  by 
letter,  word  of  mouth,  the  kissing  of  hands,  or  in  any  other  manner, 
however  informal ; and  that  it  was  not  necessary  to  wait  for  the 
complete  appointment,  but  that  then  the  writ  might  be  issued,  and 
the  election  take  place ; and  if  afterwards  tho  appointment  were 
completed  by  warrant,  letters  patent,  or  in  any  other  form,  no 
new  vacancy  was  thereby  created,  because  such  appointment  was 
merely  the  sequel  to  the  acceptance  of  the  offer  of  office  which  had 
occasioned  the  original  vacancy.’  . . . Therefore  ‘the  House 

need  be  under  no  alarm  for  having  issued  the  writ ; on  the  contrary, 
it  would  have  been  a departure  from  law  not  to  have  issued  it.’1 


' May,  Const  Hist  vol.  i.  pp.lC4, 
105. 

* See  Mr.  Rose’s  casc  in  1804,  cited 
in  2 Hats.  p.  45  a. 

* Hans.  Deb.  vol.  clxxiv.  p.  1 197 ; 
Commons  Joum.  vol.  cxix.  p.  174. 

1 Hans.  Deb.  vol.  clxxiv.  pp.  1288, 
1289.  ‘ It  is  the  period  of  the  ac- 

ceptance of  office,  and  not  the  period 


at  which  the  patent  is  made  out,  to 
which  the  law  is  applicable.’  On 
this  principle,  Mr.  Wynn  was  declared 
not  to  have  vacated  his  scat  for  Mont- 
gomeryshire, though  he  had  received 
a patent  re-nppointing  him  to  an  office 
he  had  held  for  years,  but  which  was 
Annulled  by  the  demise  of  the  crown, 
which  patent  was  dated  subsequently 
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But  while  it  is  customary  to  issue  a new  writ  so 
soon  as  a member  has  agreed  to  accept  a disqualifying 
office,  mere  agreement  does  not  of  itself  disqualify.1  It 
is  true,  that  by  agreeing  to  accept  an  office  from  the 
crown,  a member  places  himself  under  the  influence 
against  which  the  Statute  of  Anne  is  directed.  Never- 
theless, if  there  be  a reasonable  excuse  to  justify  delay,  it 
has  been  usual  for  the  House  to  await  the  performance 
of  some  formal  act  of  acceptance,  before  proceeding  to 
order  the  issue  of  a new  writ.  Meanwhile,  the  member 
is  not  debarred  from  the  exercise  of  any  of  his  legislative 
functions. 

For  example  : In  the  session  of  1822  Mr.  Canning  spoke  and 
voted  in  the  House  of  Commons  repeatedly  after  he  had  agTeed  to 
accept  the  post  of  Governor-General  of  India  ; and  even  referred  in 
one  of  his  earliest  speeches  to  his  intended  departure,  which  was  to 
take  place  after  the  close  of  the  session.  But  ufter  all  the  offico 
was  not  conferred  upon  him  ; for  when  on  his  way  to  Liverpool  to 
take  leave  of  his  constituents,  he  received  intelligence  which  led  to 
his  remaining  in  England.! 

In  1840  Mr.  Horsman,  M.P.  for  Cockermouth,  issued  an  address 
to  his  electors,  dated  the  18th  May,  informing  them  that  he  had 
been  offered  the  post  of  a Junior  Lord  of  the  Treasury,  and  had  felt 
it  to  be  his  ‘ duty  to  accept  it adding,  that  after  the  debate  on  a 
certain  bill  then  under  discussion,  he  would  present  himself  for 
re-election.  It  was  not  until  May  21  that  a new  writ  was 
ordered  for  Cockermouth,  Mr.  Horsman  having,  meanwhile,  spoken 
and  voted  in  the  House.  Next  day  the  attention  of  the  House  was 
called  to  these  facts,  and  the  above-mentioned  address  read  from  a 
newspaper.  But  though  undisputed,  no  proceedings  could  be  taken 
upon  mere  newspaper  authority,  and  the  Government  declined  to 
state  at  what  precise  time  Mr.  Horsman  had  accepted  office.  So  the 
matter  was  allowed  to  drop.k 


to  his  election,  his  acceptance  having 
been  previous  thereto.  Commons 
Joam.  1839,  pp.  68,  71  ; Minor  of 
Pari.  1839,  p.  433. 

1 Lord  Nugent's  case,  Mirror  of 
Pari.  1831-2,  pp.  8381,  8360.  A mere 
agreement  to  accept  the  Cbiltem  Hun- 
dreds will  not  suffice,  but  ‘ before  the 
motion  for  a new  writ  could  be  made, 
certain  forms  must  begone  through.’ 
(Hans.  Deb.  vol.  Ixxxiii.  p.  463  ; ibid. 
voL  cxxxviii.  p.  1188.)  But  when  a 


member  applied  in  general  terms  for 
the  Cbiltern  Hundreds  by  letter, 
through  a friend,  and  then  left  Eng- 
land, a new  writ  was  ordered,  the 
technical  objection  beiDg  overruled. 
Mirror  of  Pari.  1838,  p.  4391. 

1 Pari.  Deb.  X.  S.  vol.  vii.  p.  13(5. 
Ibid.  Index,  verbo  Canning,  U.  Bell, 
Life  of  Canning,  pp.  319-322.  Edinb. 
Review,  vol.  cix.  p.  209. 

* Mirror  of  Purl.  1840,  pp.  3243, 
3205,  3308. 
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Upon  the  formation  of  Sir  R.  Peel’s  administration  in  September 
1841,  the  office  of  Lord  Chancellor  of  Ireland  was  assigned  to  Sir 
E.  B.  Sugden.  On  September  20  the  question  was  asked  in  the 
House  of  Commons,  why  no  new  writ  had  been  moved  for  upon  this 
nomination,  to  which  Sir  E.  B.  Sngden  replied,  ‘ it  is  quite  true  that 
I have  considered  it  my  duty  to  accept  the  appointment ; but  those 
measures  have  not  as  yet  been  completed  which  are  necessary  to 
displace  the  former  officers.’  Sir  R.  Peel  confirmed  this  statement, 
saying,  ‘ it  is  intended  the  appointment  should  be  made,  but  the 
ceremony  even  of  kissing  hands  has  not  yet  taken  place.' 1 Later  in 
the  evening,  a member  having  remarked  on  the  presumed  infraction 
of  constitutional  principle  in  Sir  E.  B.  Sugden  remaining  in  the 
House  after  he  had  agreed  to  accept  a disqualifying  office,  Sir  E.  B. 
Sngden  declared  that  he  stood  on  his  rights  as  a member,  in  main- 
taining  his  place  in  the  House ; that  though  he  had  agreed  to  accept 
office,  he  had  not  legally  accepted,  as  the  appointment  had  not 
actually  been  made.  The  office  in  question  is  held  by  patent,  and  is 
conferred  by  the  delivery  of  the  Great  Seal  into  the  hands  of  tho 
person  nominated.  He  therefore  considered  that  ho  should  be 
neglecting  his  duty  to  his  constituents  if  he  abstained  from  acting 
as  their  representative,  while  he  had  a legal  right  to  do  so.  Lord 
John  Russell  adverted  to  tho  fact,  that  it  was  customary  ‘ upon  the 
formal  acceptance  of  office  to  move  for  a new  writ,’  and  that,  in  many 
such  cases,  the  avoidance  of  the  seat  was  immediate,  though  weeks 
elapsed  before  the  appointment  was  formally  completed.  But  the 
present  case,  together  with  that  of  Mr.  Horsman  above  mentioned, 
showed  that  it  behoved  the  House  to  come  to  some  decision  on  the 
subject,  and  to  adopt  some  uniform  practice.™  Next  day  the  matter 
was  again  discussed.  Sir  R.  Peel  stated  that,  according  to  his  inter- 
pretation of  the  Act,  it  was  not  necessary  for  any  member,  to  whom 
office  may  have  been  tendered,  to  vacate  his  seat  ‘ until  the  comple- 
tion of  the  formal  proceedings,  which  may  be  considered  legally  and 
specially  to  constitute  appointment.’  But  ho  had  no  objection  to  an 
understanding  that  a written  tender  and  acceptance  of  office  should 
be  accounted  sufficient  to  vacate  the  seat.  A more  verbal  conver- 
sation was  not  enough  to  proceed  upon.  In  Sir  E.  B.  Sugden's 
case  the  formal  instruments  had  ‘ advanced  to  such  a stage  as 
practically  to  preclude  a revocation  of  the  offer  ;’  he  therefore  would 
agree  to  a motion  for  a new  writ.  Lord  John  Russell  very  much 
doubted  the  expediency  of  requiring  a 1 written  acceptance  ’ before 
vacating  the  seat.  After  some  further  remarks  the  new  writ  was 
ordered." 

On  November  22,  1830,  a new  writ  was  ordered  by  the 

1 Mirror  of  Pnrlt.  1841,  Sesa.  2,  “ Ibid.  pp.  331-333. 

p.  327.  “ Ibid.  pp.  366-368. 
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House  of  Commons  for  Preston,  in  the  room  of  the  Hon.  E.  G. 
Stanley,  appointed  Chief  Secretary  for  Ireland.  On  the  25tli 
November,  a supersedeas  thereto  was  directed  to  be  issued,  it  lteiug 
stated  that  Mr.  Stanley  1 had  not  accepted  ’ the  said  office  1 with  the 
legal  technicalities  necessary  ; and  that  therefore  the  House,  in 
directing  the  issue  of  the  writ,  acted  upon  misinformation  as  to  the 
fact  of  the  vacancy.’  This  course  was  declared  to  be  * quite  in 
accordance  with  former  precedents.’0  Eight  days  afterwards  the 
writ  was  again  ordered,  without  remark.' 

In  1835,  upon  the  formation  of  the  Melbourne  Administration, 
new  writs  were  ordered  in  the  House  of  Commons  on  behalf  of 
several  members  who  had  accepted  office  therein  ; but  iu  tlio  case  of 
Lord  Morpeth,  the  intended  Secrotary  for  Ireland,  the  writ  was 
ordered  upon  his  having  accepted  ‘ the  Chillern  Hundreds  ;’  which 
was  explained  by  ‘ the  circumstance  of  sufficient  time  not  having 
yet  elapsed  for  making  out  his  appointment  as  Chief  Secretary  for 
Ireland. 'i  But  he  appeared  at  the  hustings,  and  was  re-elected  in 
the  latter  capacity .r 

The  proper  time  for  the  issue  of  a new  writ  to  supply 
a vacancy  in  the  House  of  Commons  may  be  further 
illustrated  by  reference  to  vacancies  occasioned  by  ele- 
vation to  the  peerage. 

When  a member  of  the  House  is  created  a peer  of  the 
realm,  it  is  usual  to  issue  the  writ  on  his  kissing  hands 
after  the  warrant  under  the  sign  manual  has  issued, 
although  this  is  but  a preliminary  step  to  the  making  out 
of  the  patent ; but  the  writ  is  sometimes  delayed  until 
the  patent  has  been  made  out,  or  the  recepi  endorsed.' 

But  where  a peerage  devolves  by  inheritance  upon  a 
member  of  the  House  of  Commons,  it  is  customary  to 
await  the  issue  of  the  writ  of  summons  calling  the  heir  to 
the  other  House;  when  the  motion  for  a new  writ  of 

election  should  be  ‘in  place  of now  summoned 

up  to  the  House  of  Lords.’  It  is  not  because  the  issuing 
or  withholding  the  writ  of  summons  at  all  affects  the 
rights  of  succession,  that  this  practice  is  observed,  for 


° Mirror  of  Pari.  1830,  sess.  2,  p. 
360. 

p Ibid.  p.  305. 

0 Ibid.  1835,  p.  845. 

' Smith,  Park  of  England,  vol.  ii. 


p.  130. 

* Campbell,  Lives  of  the  Chancel- 
lors, vol.  iv.  p.  125.  But  see  May, 
Pari.  I’rac.  el.  1808,  p.  587. 
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tlie  legitimate  heir  is  entitled  to  demand  his  writ  of  sum- 
mons ex  debito  justitia,  if  it  has  been  wilfully  or  inad- 
vertently withheld ; but  because  it  affords  the  readiest 
proof  to  the  House  of  Commons  that  one  of  their  number 
has  become  a peer,  and  is  no  longer  entitled  to  a seat  in 
their  chamber.1  The  fact  of  the  issue  of  a writ  of  sum- 
mons is  not  indeed  the  only  conclusive  evidence  in  such 
cases,  for  should  any  unreasonable  delay  occur,  or  other 
cause  require  it,  the  House  might  institute  au  enquiry 
into  the  birth,  parentage,  and  legitimacy  of  the  claimant, 
he  being  a member  of  the  Commons. 

The  exceptions  to  the  general  practice, — to  await  the 
time  when  the  mover  of  a new  writ,  upon  a member  in- 
heriting a peerage,  is  able  to  assert  that  the  summons  to 
the  Lords  has  been  issued, — have  been  very  rare,  and 
have  served  to  confirm  the  propriety  of  the  rule. 

ThuB,  in  1811,  a new  writ  was  ordered  for  Gloucestershire,  in 
placo  of  Colonel  Berkeley,  commonly  called  ‘Lord  Dursley,'  the  re- 
puted son  and  heir  of  the  Earl  of  Berkeley,  upon  the  announcement 
of  his  father’s  death.  But  Colonel  Berkeley’s  right  to  the  title  was 
disputed,  and  finally  disallowed  by  the  House  of  Lords  ; bo  that  the 
colonel,  having  been  previously  deprived  of  his  seat  in  the  Com- 
mons by  the  premature  and  wrongful  issue  of  a new  writ,  was  for 
the  time  altogether  excluded  from  Parliament,  though,  had  it  not 
been  for  objections  raised  on  other  grounds,  he  would  probably  have 
been  reinstated  in  his  former  seat.  But  he  afterwards  sat  in  the 
Commons  for  anothor  constituency." 

In  1840,  in  the  case  of  Lord  Stormont,  M.P.  for  Perthshire,  who 
on  the  demise  of  his  father  succeeded  to  the  English  earldom  of 
Mansfield  and  the  Scotch  viscounty  of  Stormont,  the  House  of  Com- 
mons, upon  being  informed  of  the  death  of  the  late  lord,  although 
it  was  admitted  that  no  writ  of  summons  to  his  eldest  son,  as  Lord 
Mansfield,  had  issued,  ordered  the  issue  of  a new  writ  of  election. 
This  was  because,  while  only  the  representative  peers  of  Scotland 
are  summoned  to  the  House  of  Lords,  by  the  Scotch  law,  immediately 
upon  the  death  of  a peer  his  eldest  son  becomes  a peer  of  Scotland, 
and  no  proceedings  are  required  to  give  him  all  the  rights  thereunto 


* See  Hans.  Deb.vol.  lxxiv.  pp.  100, 
283. 

“ Pari.  Deb.  vol.  xviii.  p.  807 ; vol. 
xx.  p.  782.  Lord  Colchester's  Diary, 
vol.  ii.  pp.  300,  340.  Smith's  Par- 


liaments, vol.  i.  p.  1 13.  And  see  Mr. 
Speaker's  observations  upon  the  Beer- 
slston  Writ,  Mirror  of  Pari.  1830. 
Bess.  2,  p.  672  ; and  on  the  Notting- 
ham County  Writ,  ibid.  1835,  p.  270. 
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appertaining : and,  by  the  Act  of  Union,  Scotch  peers  are  made  in- 
eligible to  sit  in  the  House  of  Commons.  But  the  motion  for  the 
new  writ  gave  rise  to  much  debate,  and  was  agreed  to  by  only  a 
small  majority.” 

Any  statement  of  the  law  and  practice  concerning  the 
vacation  of  the  seat  of  a member  of  the  House  of  Com- 
mons upon  accepting  an  office  of  profit  from  the  crown, 
would  be  incomplete  without  some  account  of  the  Chil- 
tem  Hundreds.  It  being  contrary  to  the  ancient  law  of 
Parliament  for  a chosen  representative  of  the  people  to 
refuse  to  accept,  or  to  resign  the  trust  conferred  upon 
him,’  a member  wishing  to  retire  accepts  an  office  by 
which  his  seat  is  legally  vacated.  For  this  purpose  it  is 
customary  to  confer  upon  any  member  who  may  apply 
for  the  same,  the  office  of  steward  or  bailiff  of  Her  Ma- 
jesty’s three  Chiltem  Hundreds,  of  Stoke,  Desborough, 
and  Bonenham ; or,  of  the  Manors  of  East  Hendred, 
Northstcad,  or  Hempholme ; or,  of  Escheator  of  Munster.* 
These  stewardships  are  merely  nominal  offices  ; but  they 
are  technically  sufficient  for  the  purpose  in  view ; and,  as 
soon  as  that  purpose  is  accomplished,  they  are  resigned.* 

The  appointment  to  the  Chiltern  Hundreds  is  vested 
in  the  Chancellor  of  the  Exchequer ; but  he  acts  formally 
and  ministerially  in  conferring  it  upon  any  applicant, 
unless  there  appears  to  be  sufficient  grounds  to  justify  a 
refusal.  For  example,  it  would  never  be  granted  to  a 
person  in  a state  of  mental  incapacity,  or  where  proceed- 
ings are  pending  whereby  the  applicant  might  be  law- 
fully deprived  of  his  scat,  or  expelled  from  the  House.* 


* Mirror  of  Pari.  1840,  p.  1142. 
For  proceedings  to  correct  a mistake 
attending  the  issue  of  this  writ,  see 
Ibid.  pp.  1318,  1384.  See  also  the 
cnee  of  Lord  Bruce,  Hans.  Deb.  vol. 
lxi.  p.  420.  And  see  May,  l’arl.  l’rac. 
ed.  1863,  p.  584. 

* May,  Pari.  Prac.  ed.  1803,  p.  592. 
Members  of  the  Canadian  Legislature 
are  empowered  to  resign  their  seats 
at  any  time  except  when  their  right 
to  the  seat  is  contested,  or  within  the 


ordinary  period  for  petitioning  against 
their  election  : by  the  Consol.  States 
of  Canada,  c.  3,  secs.  10-14. 

* 2 Hats.  Prec.  55  n.  As  an  office 
cannot  be  conferred  twice  on  one  day, 
if  there  be  a second  applicant,  on  tho 
same  day,  for  the  Chiltern  Hundreds, 
it  is  necessary  to  have  recourse  to 
another  stewardship.  Peel,  Hans. 
Deb.  vol.  lxxxiii.  p.  505. 

i May,  Pari.  Prac.  ed.  1863,  p.  592. 

* Ibid.  p.  592.  Hans.  Deb.  vol.  lxv. 
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Where  a vacancy  occurs  in  the  House  of  Commons, — 
whether  by  death,  elevation  to  the  peerage,  or  acceptance 
of  office, — prior  to,  or  shortly  after,  the  first  meeting  of 
a new  Parliament ; — or,  within  fourteen  days  after  the 
return  of  a newly-elected  member, — a writ  will  not  be 
issued  upon  any  such  member  so  vacating  his  seat,  until 
the  expiration  of  the  time  limited  for  receiving  election 
petitions ; which,  by  sessional  order,  is  fourteen  days  from 
the  commencement  of  the  session,  or  from  the  bringing  in 
of  a new  return.  Furthermore,  upon  any  such  vacancy 
occurring,  as  a general  rule,  no  new  writ  can  issue,  if  a 
petition  has  been  presented  against  the  election  or  return, 
until  the  petition  has  been  finally  adjudicated  upon  by  an 
election  committee*  And  for  the  obvious  reason  that  it 
might  appear,  as  a result  of  such  an  investigation,  that 
there  had  been  no  vacancy,  for  that,  in  fact,  another  per- 
son was  the  rightful  owner  of  the  seat. 

But  in  1852,  the  latter  part  of  this  general  rule  was  dis- 
regarded, and  a contrary  practice  established,  on  behalf 
of  members  accepting  office.  In  this  year  there  was  a 
general  election,  and,  shortly  after  the  meeting  of  Par- 
liament, it  became  necessary  to  form  a new  administra- 
tion. The  wholesome  and  hitherto  invariably  respected 
rule — to  delay  the  issue  of  writs  upon  any  vacancy  until 
the  rights  of  the  election  (if  called  in  question)  had  been 
determined — would  undoubtedly  have  occasioned  some 
public  inconvenience  at  this  juncture.  Amongst  the 
members  who  had  accepted  office  in  the  new  ministry, 
there  were  several  whose  returns  had  been  petitioned 
against.  Whereupon  the  Speaker  was  appealed  to,  and 
he  decided,  ‘ that  in  the  case  of  an  election  petition  com- 
plaining of  an  undue  return,  or  of  the  return  of  a member 


p.  1102.  And  Be©  the  Bodmin  case  member  (W.  Overend)  accepted  the 
(Election  Compromises),  ibid.  vol.  Chiltem  Hundreds  on  February  2, 
civ.  pp.  960,  1039,  1293.  See  also  1860. 

the  Pontefract  Election  case,  ibid.  pp.  * See  Clerk,  Law  of  Elections, 
1290,  1234,  1270,1400, 1409.  At  the  p.  223.  Hans.  Deb.  voL  clxxxvL 
termination  of  this  enquiry  the  sitting  p.  1199. 
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in  consequence  of  bribery,  but  not  claiming  the  seat  for 
another  person,  it  was  competent  for  the  House  to  issue  a 
new  writ.  But  that  in  the  case  of  a petition  complaining 
of  the  undue  return  of  a member,  and  claiming  the  seat 
for  another  person,  it  was  not  competent  for  the  House 
to  issue  a new  writ,  pending  [the  decision  upon]  the 
petition ; inasmuch  as  the  House  in  that  case  could  not 
know  which  of  the  two  [candidates]  had  been  duly 
elected.’  As  it  happened  that  in  every  instance  but  one, 
wdiere  petitions  had  been  presented  against  the  return  of 
the  newly-appointed  ministers,  the  seat  was  not  claimed, 
new  writs  were  immediately  issued.1"  But  in  the  Athlone 
case,  where  the  seat  of  the  sitting  member  (Mr.  Keogh) 
was  claimed  for  another  person,  no  new  writ  was  ordered, 
upon  his  being  appointed  Solicitor-General  for  Ireland, 
until  the  petition  against  his  return  had  been  tried  and 
determined.” 

The  new  practice — authorising  the  issue  of  new  writs 
upon  members  accepting  office,  directly  after  the  expira- 
tion of  the  time  allowed  for  petitioning  against  the  return, 
unless  the  seat  was  claimed — was  followed,  under  similar 
circumstances,  in  1859.d  But  it  gave  rise,  in  one  case 
(that  of  Lord  Bury),  to  much  dispute.  The  decision  of 
the  Speaker  in  1852  was  questioned  before  the  Election 
Committee,  and  the  opinion  expressed  that  the  House 
ought  to  reconsider  the  matter.*  It  must  be  admitted 
that  the  weight  of  legal  authority  is  against  the  construc- 
tion of  the  law  adopted  by  the  House  of  Commons/ 
however  much  may  be  said  in  favour  of  the  speedy  issue 
of  the  writ  on  the  score  of  convenience. 

In  1867,  an  attempt  was  made  to  get  rid  of  the  dis- 
tinction drawn  by  the  Speaker,  in  respect  to  petitions 


b Ilans.  Deb.  toI.  cxxiii.  p.  1742. 
The  point  bad  beenpreviotialy  decided 
to  the  same  effect  in  the  case  of  Sir 
Fitzrov  Kelly,  in  April  18/52.  See  May, 
Pari.  Prac.  ed.  180.!.  p.  695. 

* Clerk,  Law  of  Elec.  p.  218  n. 


* May,  Tarl.  Prac.  ed.  1803,  p.  682 ; 
Smith,  l’arl.  Remembrancer,  1859, 
pp.  103,  106. 

• Hans.  Deb.  vol.  clvii.  p.  1149. 

' See  Clerk,  Law  of  Elections,  pp. 
212-224. 
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claiming  the  seat  for  another  candidate.  On  April  5,  change 
1867,  a member  railed  the  attention  of  the  House  to  the  tice.pra°" 
practice  that,  ‘ when  a petition  praying  for  the  seat  was 
presented  against  any  person  who  had  been  appointed  to 
an  office  of  profit  under  the  crown,  no  writ  could  issue 
until  the  petition  had  been  decided.’  He  pointed  out  a 
recent  example  of  the  vexatious  operation  of  the  existing 
usage,  whereby  a minister  of  the  crown  had  been  kept 
out  of  the  House  of  Commons  by  reason  of  a petition 
claiming  his  seat,  which  was  afterwards  withdrawn ; and 
he  moved,  that  ‘ whenever  a member  of  this  House  shall 
accept  an  office  of  profit  under  the  crown,  a writ  for  a 
new  election  may  issue,  notwithstanding  that  the  time 
limited  for  presenting  a petition  may  not  have  expired, 
or  that  a petition  praying  for  the  seat  may  have  been 
presented.’  A technical  objection  prevented  the  debate 
on  this  motion  from  proceeding;  but  it  was  remarked  by 
an  old  and  experienced  member,  that  the  mover  1 had 
made  out  no  case  for  altering  the  rules  of  the  House  ’ in 
this  matter.  For  ‘that  which  might  turn  out  to  be  the 
property  of  one  person  ought  not  to  be  given  to  another. 

In  the  very  rare  case  of  cabinet  ministers  not  being  able 
to  take  their  seats  for  a fortnight  or  three  weeks  . . . 
the  Secretary  to  the  Treasury,  or  some  of  the  subordinate 
officers  of  the  Government  who  did  not  vacate  their  seats, 
might  very  well  discharge  the  necessary  business  in  their 
absence.’* 


' Hans.  Deb.  vol.clxxxvi.pp.  1109- 
1201.  And  see  Aid.  December  15, 
1808,  which  shows  that  the  House 
of  Commons  continue  to  adhere  to 
the  practice  explained  in  the  text, 
notwithstanding  the  altered  mode  of 
trying  election  petitions.  In  Canada 
the  proposed  change  has  been  adopted 
since  1857.  Ry  the  Consolidated 
Statutes  of  Canada  (c.  3,  sec.  10) 
it  is  provided  that  a new  writ  may 
be  issued  for  the  election  of  a mem- 
ber of  the  Assembly  to  fill  up  any 
vacancy  arising  subsequently  to  a 


general  election,  and  before  the  first 
meeting  of  Parliament  thereafter,  by 
reason  of  the  death  or  acceptance  of 
ofiicc  of  any  member,  and  such  writ 
may  [also]  issue  at  any  time  after  such 
death  or  acceptance  of  office ; but  the 
election  to  be  held  thereunder  shall 
not  in  any  manner  affect  the  rights  of 
any  person  entitled  to  contest  the 
previous  election,  who,  if  afterwards 
proved  to  have  been  entitled  to  the 
seat,  shall  take  the  same  as  if  no  such 
subsequent  election  hurl  been  held. 
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II.  The  Functions  of  Ministers  of  the  Croicn  in  relation 
to  Parliament. 

Thus  far  our  attention  has  been  mainly  directed  to  the 
mode  in  which  ministers  of  the  crown  find  entrance  into 
Parliament,  for  the  general  purpose  of  representing  therein 
the  authority  of  the  crown,  and  the  conduct  of  the  several 
branches  of  the  executive  government,  and  in  order  to 
enable  them  to  administer  the  affairs  of  state  which  have 
been  assigned  to  their  control,  in  harmony  with  the 
opinions  of  that  powerful  and  august  assembly. 

We  must  now  point  out  the  functions  appertaining  to 
ministers  in  connection  with  Parliament,  defining  those 
which  belong  to  the  administration  collectively,  and  those 
for  which  particular  ministers  are  accountable. 

1.  The  Parliamentary  Duties  of  Ministers  collectively. 

Our  observations  on  this  subject  may  be  suitably  ar- 
ranged under  the  following  heads  : — (a)  The  Speech  from 
the  Throne  and  the  reply  thereto,  (b)  The  introduction 
of  public  bills  and  the  control  of  legislation,  (e)  The 
oversight  and  control  of  business  generally.  ( d ) The 
necessity  for  unanimity  and  cooperation  amongst  minis- 
ters, on  the  basis  of  party,  and  herein  of  the  functions  of 
the  Opposition,  (e)  Questions  put  to  ministers,  or  private 
members,  and  statements  by  ministers,  (f)  The  issue  and 
control  of  royal  or  departmental  commissions. 

(a.)  The,  Speech  from  the.  Throne,  and  the  A ddrete  in  reply. 

According  to  modern  constitutional  practice,  the  first 
duty  of  ministers  in  relation  to  Parliament  is  to  prepare 
the  speech  intended  to  be  delivered  by,  or  on  behalf  of 
the  sovereign  at  the  commencement  and  at  the  close  of 
every  session. 

Parliament  being  the  great  council  of  the  crown,  it  has 
always  been  customary  for  the  sovereign  to  be  personally 
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present  when  it  is  first  assembled.  But  the  duty  of 
declaring  the  causes  of  summoning  Parliament  has  been 
assigned,  from  the  earliest  times,  to  one  of  the  king’s 
principal  ministers,  usually  the  Lord  Chancellor.11 

In  addition  to  the  formal  * opening  of  the  cause  of  the 
summons’  by  the  Chancellor,  it  was  usual  for  the  sove- 
reign himself  to  address  a few  words  of  compliment, 
congratulation,  or  advice  to  his  faithful  Parliament.  This 
was  understood  to  proceed  directly  from  the  heart  of  the 
sovereign,  and  was  not  intended  as  a substitute  for  the 
more  formal  and  official  utterance  of  the  minister.  Thus, 
at  the  opening  of  the  first  Parliament  of  King  James 
(a.d.  1603)  it  is  recorded  : ‘ The  king’s  speech  being 
ended  ’ [the  which  is  omitted  from  the  journal,  ‘ because 
it  was  too  long  to  be  written  in  this  place  ’]  ‘ the  Lord 
Chancellor  made  a short  speech,  according  to  the  form 
and  order.’*  At  other  times,  however,  James  I.  dis- 
pensed with  the  services  of  the  Chancellor,  and  made  his 
own  speech  to  be  the  vehicle  of  communicating  to  Par- 
liament the  causes  of  summons.1 

Upon  the  accession  of  Charles  I.,  the  following  cere- 
mony was  observed  at  the  opening  of  his  first  Parlia- 
ment: — ‘The  king’s  majesty  being  placed  in  his  royal 
throne,  the  Lords  in  their  robes,  and  the  Commons  pre- 
sent below  the  bar,  his  majesty  commanded  prayers  to 
be  said.  And,  during  the  time  of  prayers,  his  majesty 
put  off  his  crown,  and  kneeled  by  the  chair  of  estate.* 
Then  it  pleased  his  majesty  to  declare  the  cause  of  the 


h Klsynge,  Meth.  of  Pari.  c.  vi.  the  same.’  Ibid.  p.  265. 

1 Lords'  Journals,  vol,  ii.  p.  264.  1 Ibid.  vol.  iii.  pp.  8,  209. 

These  speeches,  contrary  to  modern  k A similar  beautiful  example  of  a 
usage,  were  spoken  before  the  Com-  monarch  merging  the  sovereign  in 
mons  were  commanded  to  choose  the  man,  in  the  presence  of  his  peo- 
their  Speaker.  On  the  above  occasion,  pie,  was  afforded  by  George  III., 
when  the  .Speaker  was  presented  when,  at  his  coronation,  ‘ unadvised 
for  the  king's  approval,  his  majesty  by  precedent  or  counsel,  lie  doffed 
repeated  the  speech  he  had  previously  the  royal  crown  that  be  might  with 
delivered, ‘for  that  he  supposed  many  becoming  humility  partake  of  the 
of  the  Commons  of  the  Ixiwer  House  Holy  Communion.’  Edinb.  Review, 
were  absent  when  he  then  delivered  vol.  exxvi.  p.  37. 

VOL.  II.  U 
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summons  of  this  Parliament,’  in  a speech  which,  in  com- 
parison with  the  quaint  and  pedantic  harangues  of  his 
royal  father,  was  brief  and  business-like.  It  concluded  in 
these  words  : — ‘ Now,  because  I am  unfit  for  much  speak- 
ing, I mean  to  bring  up  the  fashion  of  my  predecessors, 
to  have  my  Lord  Keeper  to  speak  for  me  in  most  things ; 
therefore,  I commanded  him  to  speak  something  to  you 
at  this  time — which  is  more  for  formality  than  any  great 
matter  he  hath  to  say  unto  you.’  Then  followed  a few 
observations  from  the  Lord  Keeper,  setting  forth  the 
king’s  reasons  for  calling  the  present  Parliament.1 

After  the  Restoration,  the  ancient  and  constitutional 
practice  was  continued  of  entrusting  to  the  Lord  Chan- 
cellor the  formal  communication  of  the  causes  for  con- 
vening Parliament ; whilst  the  sovereign  gave  personal 
expression  to  his  desires  and  sentiments  upon  the  occa- 
sion.1” One  of  Charles  II.’s  own  speeches  is  probably  the 
first  instance  of  an  avowedly  written  speech  read  by  an 
English  monarch  to  the  assembled  Parliament.  On  Oc- 
tober 21,  1680,  both  Houses  being  present,  the  king 
said  : — ‘ My  Lords  and  Gentlemen,  I have  many  particu- 
lars to  open  to  you ; and  because  I dare  not  trust  my 
memory  with  all  that  is  requisite  for  me  to  mention,  I 
shall  read  to  you  the  particulars  out  of  this  paper.’  Then 
follows  the  royal  speech,  which,  contrary  to  the  ordinary 
practice,  was  not  supplemented  by  any  observations  from 
the  Lord  Chancellor.” 

Since  the  Revolution  of  1688,  there  has  been  but  one 
address  from  the  throne  at  the  opening  of  Parliament — 
that  which  is  uttered  by  the  mouth  of  the  king  when 
present,  or  by  the  Lord  Chancellor  in  his  behalf,  and  by 
his  express  command,”  or  by  commissioners  deputed  by 


1 Lords’  Journals,  vol.  iii.  p.  435. 
" Ibid.  vol.  xiii.  p.  293. 

” I bid.  vol.  xiii.  p.  610.  See  Smith, 
Pari.  Remembrancer,  1862,  p.  4. 

° As  in  the  case  of  George  I.,  who, 
from  hie  inability  to  speak  English, 
directed  the  Lord  Chancellor  to  read 


the  speech,  when  he  opened  Parlia- 
ment in  person.  Campbell's  Chan- 
cellors, vol.  iv.  p.  600.  Her  Majesty 
Queen  Victoria  followed  this  prece- 
dent when  she  opened  Parliament 
on  February  6,  1866,  and  again,  on 
February  5,  1867. 
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the  sovereign  in  his  absence.  And  it  has  become  the  in- 
variable practice,  and  is  an  acknowledged  constitutional 
right,  to  treat  this  speech,  by  whomsoever  written,  as  the 
manifesto  of  the  minister  for  the  time  being,  so  as  to 
admit  of  its  being  freely  criticised  or  condemned,  with 
the  usual  license  of  debate. p 

William  III.  was  too  independent  a monarch  to  receive 
his  speech  cut  and  dried  from  the  hands  of  any  one, 
though  he  did  not  hesitate  to  avail  himself  of  the  ability 
and  experience  of  his  Lord  Keeper  Somers  to  clothe  his 
own  high  thoughts  and  purposes  in  dignified  and  judicious 
language.’  And  even  after  Somers  had  retired  from 
office,  his  accomplished  pen  was  still  employed  by  the 
king  on  this  service. 

We  have  a notice,  concerning  the  speech  at  the  opening 
of  Parliament  in  1701,  which  points  to  the  introduction 
of  that  which  has  since  become  an  unvarying  usage.  The 
crafty  and  experienced  Earl  of  Sunderland — who  was  the 
chief  adviser  of  James  II.  during  most  of  his  unhappy 
reign,  and  who  contrived  to  exercise  immense  influence 
over  King  William  until  his  retirement  from  public  life 
in  1697 — writing  to  Lord  Somers,  to  advise  him  upon  the 
proper  management  of  the  new  Parliament,  says  : — ‘ It 
would  be  well  for  the  king  to  give  order  to  two  of  the 
Cabinet  to  prepare  the  speech,  as  the  Duke  of  Devonshire 
and  Secretary  Vernon,  and  bid  them  consult  in  private 
with  Lord  Somers,  rather  than  to  bring  to  the  Cabinet  a 
speech  already  made.’  Sunderland’s  advice  was  taken  in 
such  good  part,  that  the  speech  with  which  King  William 
opened  this  his  last  Parliament,  on  December  31,  1701, 
was  entrusted  to  Somers  to  draft,  notwithstanding  that 
the  great  ex-Chancellor  was  no  longer  a minister,  although 


e Massey,  I! sign  of  George  III.  on  February  6,  1833,  ■when  he  styled 
toI.  i.  p.  156.  Pari.  Hist  vol.  xxiii.  the  address  a ‘brutal  and  bloody  ’ 
p.  266.  Mirror  of  Parlt.  1830,  sees,  one,  without  being  called  to  order, 
li.  p.  86.  A similar  latitude  is  al-  Ibid.  1833,  p.  36. 
lowed  in  the  debate  upon  the  address  : 1 Macaulay,  Hist,  of  Eng.  vol.  iv. 

■witness  the  speech  of  Mr.  O’Connell,  p.  726. 

u i 
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he  still  remained  one  of  the  king’s  most  honoured  ser- 
vants. Burnet  pronounced  this  speech  to  be  ‘ the  best  that 
he,  or  perhaps  any  other  prince,  ever  made  to  his  people.’' 

Prompted  by  her  Tory  counsellors,  Queen  Anne’s  speech, 
at  the  opening  of  Parliament  in  171 1,  was  made  the  vehicle 
of  a startling  attack  upon  the  conduct  of  her  great  gene- 
ral, and  quondam  Whig  minister,  Marlborough,  whose 
recent  campaigns  upon  the  Continent  had  rendered  him 
unpopular  at  court  and  with  the  people.  In  the  opening 
words  of  her  address,  her  majesty  said : ‘lam  glad  that 
I can  now  tell  you  that,  notwithstanding  the  arts  of  those 
who  delight  in  war,  both  place  and  time  are  appointed 
for  opening  the  treaty  of  a general  peace.’  To  this  the 
Commons — whose  feelings  against  Marlborough  were  very 
bitter — responded  by  a special  reference  in  their  address, 
to  ‘ the  arts  and  devices  of  those  who,  for  private  views, 
may  delight  in  war.’  ■ 

The  first  speech  delivered  by  George  III.,  upon  his 
accession  to  the  throne  in  1760,  was  the  production, 
not  of  his  constitutional  advisers,  but  of  ex-Chancellor 
Hardwicke,  in  conjunction  with  the  king’s  favourite,  the 
Earl  of  Bute,  and  with  the  addition  of  a paragraph,  ad- 
verting to  his  birth  and  education  as  a ‘ Briton,’  which 
was  penned  by  the  king’s  own  hand.  The  draft  of  this 
speech,  however,  was  communicated  to  the  Duke  of  New- 
castle, in  order  that  it  might  be  formally  4 laid  before  the 
king  in  Cabinet  Council.’4  We  learn  that  upon  this  occa- 
sion, the  king  endeavoured  to  procure  the  insertion  of 
other  words,  referring  to  ‘ the  bloody  and  expensive  war’ 
in  which  England  had  been  engaged,  but  Mr.  Pitt,  who 
had  been  mainly  responsible  for  the  conduct  of  that  war, 
succeeded  with  much  difficulty  in  prevailing  upon  his 
majesty  to  omit  them.0 

' Pari.  Hist  vol.  v.  p.  1320.  Piet.  iii.  p.  231.  And  see  tntt,  vol.  i. 
Hist,  of  Eng.  vol.  iv.  p.  134.  Eng.  p.  50. 

Cyclop.  (Biography),  Tol.  vj.  502.  ■ Mav,  Const  Hist.  vol.  i.  p.  12. 

• Knight,  Pop.  Hist,  of  Eug.  vol.  Edinb.  ltev.  vol.  exxvi.  p.  4.  Lords’ 
v.  pp.  377,  378.  Joum.  vol.  xxx.  p.  0. 

1 Harris,  Life  of  Hardwicke,  vol. 
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By  modern  constitutional  practice,  the  royal  speech 
to  be  addressed  to  Parliament  is  drafted  by  the  Prime 
Minister,  or  by  some  one  under  his  advice  and  direction ; 
it  is  then  submitted  to  the  Cabinet  collectively,  that  it  may 
be  settled  and  approved,  and  it  is  afterwards  laid  before 
the  sovereign  for  consideration  and  sanction/ 

Great  care  is  necessary  in  framing  a royal  speech,  so 
as  to  avoid  any  expression  that  might  occasion  differences 
of  opinion  in  Parliament,  lead  to  acrimonious  debate, 
or  otherwise  impair  the  harmony  that  ought  to  subsist 
between  the  crown  and  the  other  branches  of  the  legis- 
lature/' The  speech  at  the  opening  of  a session  should 
include  a statement  of  the  most  material  circumstances 
of  public  importance  which  have  occurred  since  Par- 
liament separated,  and  should  announce  in  general  terms 
the  most  important  measures  which  it  is  the  intention 
of  ministers  to  bring  under  the  consideration  of  Par- 
liament* But  nothing  should  be  mentioned  by  the 
sovereign  that  Parliament  cannot  echo  with  freedom 
and  propriety,  it  being  always  borne  in  mind  that  Par- 
liament echoes  nothing  without  discussion.  It  is  for  this 
reason  that  it  is  not  customary  to  mention  the  death 
of  foreign  sovereigns  in  a king’s  speech.  To  bring  a de- 
ceased foreign  sovereign  before  Parliament  for  discussion 
would  be  a liberty  unwarrantable  with  the  sovereigns 
of  other  nations/  Furthermore,  in  the  speech  at  the 
close  of  the  session,  as  well  as  upon  all  other  occasions, 
the  sovereign  should  abstain  from  taking  notice  of  any 
Bills  or  other  matters  depending,  or  votes  that  have  been 
given,  or  speeches  made,  in  either  House  of  Parliament, 
until  the  same  have  been  communicated  to  the  crown  in 
a formal  and  regular  manner/ 


’ Campbell,  Cbane.  vol.  vii.  p.  409. 
” Yonge,  Life  of  Lord  Liverpool, 
vol.  i.  p.  207. 

* Earl  Derby,  Hans.  Deb.  vol. 
cxliv.  p.  22.  See  the  reason  assigned 
for  omitting  any  reference  to  an  in- 


tended measure  relative  to  the  Civil 
List,  in  the  speech  from  the  throne. 
Mirror  of  Parlt.  1831,  p.  193. 

* Mr.  Canning's  letter,  January  27, 
1820.  Stapleton’s  Canning,  p.  610. 
r Hatsell,  Prec.  vol.  ii.  pp.  353, 350. 
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In  1864,  Lord  Palmerston  (Prime  Minister)  adverted 
to  the  omission  in  the  royal  speech  of  the  old  stereotyped 
phrase,  that  her  majesty  ‘ had  received  friendly  assurances 
from  foreign  powers.’  He  said  it  was  not  the  first  time 
that  that  very  unmeaning  passage  had  been  left  out,  and 
he  trusted  it  would  never  appear  again,  ‘ because  such 
friendly  assurances  are  never  given  or  received ; ’ and  the 
only  meaning  of  the  expression  was  that  the  sovereign 
was  in  good  relations  with  foreign  powers,  which  when 
it  was  actually  the  case  should  be  stated  plainly.' 

It  was  formerly  the  usage  for  the  Prime  Minister  to 
read  over  the  royal  speech  to  the  supporters  of  govern- 
ment, on  the  day  before  its  delivery,  in  ‘ the  Cockpit,’ 
i.e.,  the  Treasury  Chambers — so  called  from  these  apart- 
ments having  been  originally  built  by  Henry  VIII.  as  a 
Cockpit,  and  assigned  by  Charles  H.  to  the  use  of  the 
Treasury* — but  the  custom  was  dropped  in  1794  or 
1795.”  It  has  since  been  the  practice  to  read  the  speech 
the  evening  previous  to  its  delivery  to  the  chief  supporters 
of  the  government  in  both  Houses,  at  the  dinner-table 
of  the  leaders  of  the  Lords  and  Commons  respectively. 

One  of  the  first  acts,  in  both  Houses,  at  the  commence- 
ment of  the  session,  is  to  pass  an  address  of  thanks  in 
answer  to  the  speech  from  the  throne.  It  was  during 
the  premiership  of  Sir  Kobert  Walpole,  in  1726,  that 
we  find  the  first  instance  of  the  two  Houses  echoing 
the  words  of  the  speech,  in  such  addresses;*  a practice 
which  has  since  been  invariably  followed. 

Prior  to  the  Kevolution  of  1688,  it  was  customary  to 
postpone,  until  a subsequent  day,  the  consideration  in 
Parliament  of  the  speech  from  the  throne,  so  as  to  afford 
an  opportunity  to  members  to  become  more  fully  ac- 
quainted with  its  contents.  But  since  that  epoch,  it  has 
been  usual  to  move  the  address  in  answer  to  the  speech 
on  the  same  day  that  it  was  delivered;  inasmuch  as 


* Hans.  Deb.  vol.  clxxvi.  p.  1280.  ii.  p.  211,  n. 

* Thomas,  Hist,  of  Excheg.  p.  137.  r Campbell,  Chancellors,  vol.  iv. 
k Russell,  Memorials  of  box,  vol.  p.  000. 
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members  had  ample  means  of  knowing  the  contents  of 
the  speech  before  they  were  called  upon  to  debate  it, 
either  by  attending  overnight  at  the  Cockpit,  or  through 
the  medium  of  the  newspapers,  into  which  the  general 
contents  of  the  royal  speech  ordinarily  find  their  way  on 
the  morning  of  the  day  upon  which  it  is  uttered.  In  the 
year  1822,  an  attempt  was  made  in  the  House  of  Com- 
mons to  defer  the  consideration  of  the  speech  for  two 
days,  but  without  success/ 

Royal  speeches,  in  former  times,  were  generally  of 
considerable  length,  embracing  a variety  of  topics,  which 
rendered  it  advisable  to  take  time  in  framing  a suitable 
reply;  but  since  the  introduction  of  parliamentary  go 
vernment,  it  has  become  the  practice  to  treat  the  several 
topics  contained  in  the  speech  in  a manner  which  docs 
not  oblige  the  Houses,  in  their  addresses  of  thanks,  to 
pronounce  any  opinion  upon  questions  of  a doubtful  cha- 
racter, but  rather  enables  them  to  reserve  for  separate 
discussion  upon  subsequent  motions  all  matters  upon 
which  there  is  likely  to  be  any  material  difference  of 
opinion  amongst  members  of  the  legislature.* 

It  has  now  become  a well-established  rule,  to  regard 
the  speech  from  the  throne,  and  the  address  in  reply 
thereto,  as  reciprocal  acts  of  courtesy  between  the  crown 
and  the  Houses  of  Parliament,  and  the  address  itself  as 
the  unanimous  and  respectful  expression  of  the  deference 
with  which  the  House  should  receive  the  first  communi- 
cation of  the  session  from  the  sovereign,  and  as  pledging 
the  House  to  nothing,  save  the  serious  consideration  of 
the  matters  referred  to  therein.  In  this  point  of  view, 
both  the  speech  and  the  address  should  be  so  framed  that 
no  difference  of  opinion  could  ordinarily  arise  on  either, 
and  no  necessity  be  imposed  upon  the  opposition  to 
move  an  amendment  to  the  address.' 

d liana.  Deb.  N.S.  vol.  vi.  pp.  27,  ston,  ibid.  vol.  cii.  p.  205 ; and  see 
47 ; and  see  ibid.  vol.  lxxii.  p.  60.  i bid.  voL  cixxvi.  p.  91. 

■ I/onl  John  Russell,  vol.  lxxii.  ' Sir  R.  Peel,  Mirror  of  Pori, 
p.  85  ; Sir  R.  Peel,  ib.  p.  94 ; Palmer-  1831-2,  p.  20 ; Lord  Melbourne, 
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Thus,  on  December  6,  1831,  a.  formal  amendment  was  made  to 
the  address,  in  the  House  of  Commons,  on  motion  of  the  Chancellor 
of  the  Exchequer,  and  in  accordance  with  the  general  wish  of  the 
House,  for  the  purpose  of  rendering  it  still  more  non-committal  on 
a particular  point.*  See  also,  an  instance  in  1852,  of  the  cautious 
wording  of  a paragraph  of  the  address,  so  as  to  avoid  any  expression 
of  opinion  on  a certain  political  question  ; with  the  observations  of 
Lord  Derby  (the  leader  of  the  opposition  in  the  House  of  Lords)  ap- 
proving of  this  form  of  expression  in  regard  to  a proposed  measure, 
which,  on  its  own  merits,  he  was  prepared  to  condemn.11 

Accordingly  it  has  gradually  become  the  practice  to 
refrain  from  moving  an  amendment  to  the  address  in 
answer  to  the  royal  speech,  ‘ unless  some  great  political 
objects  were  in  view,  and  likely  to  be  attained;’  or, 
unless  some  assertion  were  made  in  the  address  to  which 
the  opposition  found  it  impossible  to  assent.' 

It  has  sometimes  happened,  however,  that  ministers 
‘ have  felt  it  to  be  their  duty,  and  of  importance  to  the 
public  service,  that  on  the  first  occasion  of  meeting  the 
Parliament,  the  definite  and  positive  opinion  of  Parlia- 
ment should  be  taken  on  some  great  principle,  introduced 
for  the  purpose  of  regulating  their  public  conduct.’  * 
And  sometimes  the  opposition  has  deemed  it  to  be  in- 
cumbent upon  them,  at  the  outset  of  a session,  to  pro- 
pose amendments  to  the  address  for  the  purpose  of 
determining  whether  the  administration  does  or  does  not 
possess  the  confidence  of  the  House.*  But  these  are  rare 
and  exceptional  occurrences. 

On  January  16,  1840,  the  Duke  of  Wellington  moved  an  amend- 
ment to  the  Lords’  address  in  answer  to  the  speech  from  the  throne 


ibid.  1837,  p.  5;  Lord  Brougham, 
ibid.  1839,  p.  16;  Lord  Derby,  liana. 
Deb.  voL  cxliv.  p.  22  ; Mr.  Gladstone, 
ibid.  vol.  clxxxv.  p.  67 : and  see 
Mirror  of  I’arl.  1836,  p.  13;  1837, 
p.  16;  1837-8,  p.  40. 

* Mirror  of  Pari.  1831-2,  pp.  27, 
29;  see  also,  Hans.  Deb.  voL  cxliv. 
pp.  191,  263 ; ibid.  vol.  clxi.  p.  14. 

‘ Ibid.  vol.  cxix.  pp.  13,  30, 

1 Ibid.  vol.  dvi.  p.  28. 


> Lord  Stanley  (Earl  of  Derby), 
ibid.  vol.  lxxxix.  p.  18. 

* See  cases  of  such  amendments  in 
both  Houses,  in  1841,  and  in  the 
House  of  Commons  in  1859;  ante, 
vol.  i.  pp.  138,  168;  and  see  Smith, 
Pari.  Itememb.  1859,  p.  91.  See  also 
the  amendment  to  the  address  carried 
against  ministers  in  the  House  of 
Commons  in  1835,  ante,  vol.  L p. 
125. 
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wherein  her  majesty's  approaching  marriage  with  Prince  Albert 
was  announced,  for  the  insertion  of  the  word  1 Protestant,’  before 
the  name  of  the  Prince.  Having  shown  that  it  was  in  conformity 
with  precedent,  the  amendment  was  agreed  to,  notwithstanding  the 
opposition  of  the  Prime  Minister.1  But  the  success  of  this  amend- 
ment was  attended  with  no  political  consequences,  though  the 
matter  gave  rise  to  much  discussion,  both  in  and  out  of  Parliament.™ 

It  is  customary  for  the  leader  of  the  House  to  entrust  Tho  mover 
the  moving  and  seconding  of  the  address  in  answer  to  g^,nder 
the  speech  to  some  member  who  is  not  an  ‘ habitual 
speaker;’”  and  such  occasions  afford  an  excellent  oppor- 
tunity for  the  introduction  to  the  notice  of  Parliament  of 
members  from  whom  a successful  debut  may  be  antici- 
pated. The  House  is  always  disposed  to  receive  with 
favourable  consideration  new  candidates  for  parliamen- 
tary distinction,  and  the  numerous  topics  of  public  in- 
terest contained  in  the  speech  present  a peculiarly  ad- 
vantageous opening  for  an  inexperienced  debater.  And 
here  it  may  be  noticed,  that  by  the  37th  rule  of  the  House 
of  Commons,  the  proposer  and  seconder  of  such  a motion 
ought  to  ‘ attend  in  their  places  in  uniform  or  full  dress.’ 

In  selecting  persons  for  this  duty,  it  is  usual,  in  the 
House  of  Commons,  to  make  choice  of  a member  who 
represents  the  landed  interest  to  move  the  address,  and 
some  one  specially  acquainted  with  commerce  and  mer- 
cantile affairs,  to  be  the  seconder.  No  particular  usage  is 
observed  in  the  House  of  Lords  in  this  particular.” 

The  form  and  order  of  drawing  up  the  address  in 
answer  to  the  speech,  and  the  stages  at  which  it  is  per- 
missible to  propose  amendments  thereto,  need  not  be 
described,  as  they  are  clearly  explained  in  May’s  ‘ Parlia- 
mentary Practice.’1* 


1 Mirror  of  Pari.  1840,  pp.  8-21 ; 
and  see  Hans.  Deb.  rol.  cfxix.  pp. 
040-050. 

" See  the  Early  Years  of  the 
Prince  Consort,  pp.  271-273. 

■ Hans.  Deb.  voL  clxxiii.  p.  7. 

° London  Illust.  News,  February 


10, 1807,  pp.  105,  100. 

9 May,  ed.  1808,  pp.  200,  200; 
but  see  cases  on  these  points,  Mirror 
of  Pari.  1831,  pp.  7-10  ; ibid.  1834, 
p.  37  ; ibid.  1830,  p.  43;  lions.  Deb. 
vol.  clxxxv.  p.  78. 
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rights  of 
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Pending  the  agreement  of  the  House  to  this  address 
questions  may  be  put  to  ministers,  and  ordinary  addresses 
passed  for  the  production  of  papers.11 


(6.)  The  introduction  of  Public  Bills,  and  the  Control  of 
Legislation. 

In  addition  to  the  measures  specially  commended  to 
Parliament  in  the  speech  from  the  throne,  it  is  the  right 
and  duty  of  ministers  of  the  crown  to  submit  to  its  con- 
sideration whatever  measures  they  may  deem  to  be 
necessary  for  the  public  service. 

Where  the  rights  of  the  crown,  its  patronage  or  pre- 
rogative, are  specially  concerned,'  it  is  not  sufficient  that 
the  subject  matter  of  any  Bill  affecting  the  same  has 
been  generally  recommended  to  the  notice  of  Parliament 
in  the  speech  from  the  throne,  but  a special  royal  mes- 
sage,— either  under  the  sign  manual,  or  verbally  con- 
veyed through  a minister  of  the  crown, — is  also  neces- 
sary to  signify  that  her  majesty  is  pleased  to  place  at 
the  disposal  of  Parliament  her  interests,  &c.,  in  the 
particular  matter.'  This  intimation  should  be  given 
before  the  committal  of  the  Bill.*  But  where  a measure 
of  this  description  is  initiated  by  a private  member,  and 
not  upon  the  responsibility  of  ministers,  the  House  ought 
to  address  the  crown  for  leave  to  proceed  thereon,  before 
the  introduction  of  the  Bill;1  although,  according,  to  the 
practice  of  Parliament,  it  is  not  absolutely  necessary  to 
obtain  this  assent  before  the  third  reading.11 


’ Mirror  of  Pari.  1833,  pp.  32,  67  ; 
and  soeporf,  p.  341  n. 

' This  phrase  does  not  mean  that 
the  crown  gives  its  approbation  to 
the  substance  of  the  measure,  but 
merely  that  the  sovereign  consents  to 
remove  an  obstacle  to  the  progress  of 
the  Bill,  so  that  it  may  be  considered 
by  both  Houses,  and  ultimately  sub- 
mitted for  the  royal  assent. — Hans. 
Deb.  vol.  cxcL  p.  1445;  vol.  cxcii. 
p.  732. 

* Church  Temporalities  (Ireland) 


Bill,  Mirror  of  Pari.  1833,  pp.  1027, 
1733,  2377,  2830. 

• Ibid.  1836,  pp.  008,  724,  1826. 
Ibid.  1837-8,  p.  778.  Hans.  Deb. 
vol.  lxiii.  p.  1686.  Ibid.  vol.  cxci.  p. 
1809,  vol.  cxcii.  p.  1 13.  And  see  the 
debate  on  this  point  in  the  House  of 
Lords,  April  28,  1808. 

“ The  Speaker,  Hans.  Deb.  vol. 
cxci.  p.  1604.  Mr.  Gladstone,  Ibid. 
p.  1898.  May,  Park  Prac.  ed.  1863, 
p.  430. 
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By  modem  constitutional  practice,  ministers  of  the  Miniate™ 
crown  are  held  responsible  for  recommending  to  Parlia-  "Xfor 
ment  whatsoever  laws  are  required  to  advance  the  national  legislation, 
welfare,  or  to  promote  the  political  or  social  prograss  of 
any  class  or  interest  in  the  commonwealth.  This  is  a 
natural  result  of  the  pre-eminent  position  which  has  been 
assigned  to  ministers  of  state  in  the  Houses  of  Parliament, 
wherein  they,  collectively,  represent  the  authority  of  the 
crown,  personify  the  wisdom  and  practical  experience 
which  is  obtainable  through  every  branch  or  ramification 
of  the  executive  government;  and  as  leaders  of  the 
majority  in  Parliament  are  able  to  exercise  powerful 
influence  over  the  national  counsels. 

But  it  has  only  been  by  degrees,  and  principally  since 
the  passing  of  the  Reform  Acts  of  1832,  that  it  has  come 
to  be  an  established  principle,  that  all  important  acts  of 
legislation  should  be  originated,  and  their  passage  through 
Parliament  facilitated,  by  the  advisers  of  the  crown.’  For- 
merly, ministers  were  solely  responsible  for  the  fulfilment 
of  their  executive  obligations,  and  for  obtaining  the  sanc- 
tion of  Parliament  to  such  measures  as  they  deemed  to  be 
essential  for  carrying  out  their  public  policy.”  But  the 
growing  interest  which,  of  late  years,  has  been  exhibited 
by  the  constituent  bodies  upon  all  public  questions,  and 
the  consequent  necessity  for  systematic  and  enlightened 
legislation  for  the  improvement  of  our  political  and  social 
institutions,  and  for  the  amelioration  of  the  laws,  in  ac- 
cordance with  the  wants  of  an  advancing  civilisation, 
together  with  the  difficulty  experienced  by  private  mem- 
bers in  carrying  Bills  through  Parliament,  have  led  to 
the  imposition  of  additional  burthens  upon  the  ministers 


’ Thus  Earl  Grey  (then  in  oppo- 
sition) contended  in  1829  that  minis- 
ters having  advised  the  sovereign  to 
recommend  a particular  measure  to 
the  consideration  of  Parliament,  were 
responsible  for  that  advice,  but  that 
for  the  introduction  of  the  measure 
into  Parliament  they  were  not  at  all 


responsible  as  ministers,  but  merely 
as  members  of  Parliament ; a doctrine 
which  would  not  be  countenanced  in 
the  present  day.  Mirror  of  Pari. 
1829,  p.  680. 

" See  Lord  John  Russell’s  speech 
in  1848.  Hans.  Deb.  vol.  ci.  pp.  709, 
710. 
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of  the  crown,  by  requiring  them  to  prepare  and  submit 
to  Parliament  whatever  measures  of  this  description  may 
be  needed  for  the  public  good  ; x and  also  to  take  the  lead 
in  advising  Parliament  to  amend  or  reject  all  crude,  im- 
perfect, or  otherwise  objectionable  measures  which  may 
at  any  time  be  introduced  by  private  members/ 

These  high  functions  are  performed  in  direct  responsi- 
bility to  Parliament,  and  especially  to  the  House  of  Com- 
mons, to  whom  ministers  are  accountable  for  the  policy 
and  wisdom,  as  well  as  for  the  legality,  of  all  their  acts  ; 
because  they  are  bound  to  exert  themselves  to  the  utmost 
in  the  service  of  the  crown,  and  are  justly  liable  to 
punishment  if  they  undertake  such  obligations  without 
possessing  the  ability  requisite  for  the  adequate  dis- 
charge thereof.' 

But,  in  proportion  to  the  enlarged  scope  of  ministerial 
duty  in  the  initiation  of  important  public  measures,  greater 
latitude  should  be  allowed  to  Parliament  to  criticise, 
amend  or  reject  the  same,  without  it  being  assumed  that 
their  general  confidence  in  ministers  is  consequently  im- 
paired.* On  the  other  hand  it  should  be  freely  conceded 
to  private  members  that  they  have  an  abstract  right  to 

‘ It  is  contrary  to  parliamentary 
etiquette  to  divide  the  House  upon  a 
motion  for  leave  to  introduce  a Bill, 
when  moved  by  a member  of  the  ad- 
ministration. Hans.  l)eh.  vol.  clxx. 
pp.  494,  509.  But  see  an  instance 
where  the  introduction  of  a govern- 
ment Bill  relating  to  Ireland  was 
strenuously  resisted,  and  several  di- 
visions taken  thereon.  Ibid,  vol.clix.p. 

1839.  And  here  it  may  be  remarked 
that  a measure  recommended  to  Par- 
liament by  the  government,  and  for, the 
success  of  which  they  hold  themselves 
responsible,  need  not  be  introduced  by 
a Cabinet  minister,  but  may  be  en- 
trusted to  a subordinate  member  of 
the  ministry.  Thus  in  1831  the  Eng- 
lish Reform  Bill  was  submitted  to  the 
House  of  Commons  by  Lord  John 
Russell,  who  was  not  ‘ a member  of 
the  government,'  but  merely  a sub- 


ordinate political  officer;  «>.  Pay- 
master of  the  Forces.  (See  Mirror  of 
l’arl.  1830-31,  pp.  9,  21*5,  316.)  In 
like  manner,  the  Irish  Reform  Bill  in 
18045  was  brought  in  by  Mr.  Chiches- 
ter l ortescue,  the  Secretary  for  Ire- 
land, but  not  a Cabinet  minister.  And 
a similar  Bill  in  1867,  by  Lord  Nans, 
under  similar  circumstances. 

r See  Park’s  lectures  on  the  Dog- 
mas of  the  Constitution,  pp.  36-41. 
And  see  ante,  vol.  i.  p.  133. 

* See  Grey,  Pari.  Gov.  chap.  ii. 
Bowyer,  Eng.  Const,  p.  136 ; Fiscliel, 
p.  602  ; Rowlands,  p.  437 ; Cox, 
Inst.  Eng.^  Gov.  p.  30. 

* See  Edinb.  Review,  vol.  xcv.  p. 
220 ; vol.  cviii.  p.  278,  n.  And  see 
ante,  vol.  i.  pp.  516-625,  as  to  mo- 
difications made  by  the  House  of 
Commons  in  ministerial  financial 
measures. 
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submit  to  the  consideration  of  Parliament  measures  upon 
every  question  which  may  suitably  engage  its  attention, 
subject  only  to  the  limitations  imposed  by  the  prerogative 
of  the  crown,  or  by  the  practice  of  Parliament. 

Bearing  this  in  mind,  it  must  be  admitted  that  the  rule  Minister* 
that  all  great  and  important  public  measures  should  ema-  [* 
nate  from  the  executive  has  of  late  years  obtained  in-  n*te  „ 

• rr-i  , , important 

creasing  acceptance.  I he  remarkable  examples  to  the  legislation, 
contrary,  which  are  found  in  parliamentary  history  ante- 
cedent to  the  first  Eefonn  Aets,b  could  not  now  occur, 
without  betokening  a weakness  on  the  part  of  ministers 
of  the  crown  which  is  inconsistent  with  their  true  relation 
towards  the  House  of  Commons.  By  modern  practice, 

* no  sooner  does  a great  question  become  practical,  or  a 
small  question  great,  than  the  House  demands  that  it 
shall  be  “ taken  up  ” by  the  government.  Nor  is  this 
from  laziness  or  indifference.  It  is  felt,  with  a wise  in- 
stinct, that  only  thus  can  such  questions  in  general  ac- 
quire the  momentum  necessary  to  propel  them  to  their 
goal,  with  the  unity  of  purpose  which  alone  can  uphold 
their  efficacy  and  [preserve  their]  consistency  of  cha- 
racter.’0 The  effect  of  adverse  amendments  by  either 
House  of  Parliament,  to  government  Bills,  upon  the  posi- 
tion of  ministers  towards  such  Bills,  or  towards  Parlia- 
ment itself,  will  naturally  depend  upon  the  circumstances 
of  each  particular  case. 


b For  example,  the  Bill  for  Eco- 
nomical Reform,  carried  bv  Mr.  Burke 
in  1782  ; the  Currency  Bill,  carried 
by  Mr.  Peel,  in  1810.  Moreover, 
duringthe  administrations  of  Mr.  Pitt, 
and  subsequently  during  that  of  Lord 
Grenville.,  there  were  repeated  in- 
stances of  important  public  measures, 
( i.f.for  the  reform  of  Parliament  and  for 
the  abolition  of  the  slave  trade)  being 
introduced  into  the  House  of  Com- 
mons by  a minister  of  the  crown  ‘ as  an 
individual  member  of  Parliament 
without  the  responsibility  of  govern- 
ment being  attached  to  them.'  (Pari. 


Dub.  vol  ix.  p.  268.)  And  so  recently 
as  December  2, 1830,  a Bill  to  estab- 
lish I.ocal  Courts  of  Justice  through- 
out England  was  submitted  to  the 
House  of  Lords  by  Lord  Chancellor 
Brougham,  in  his  individual  capacity 
as  a Peer,  and  without  previous  con- 
sultation with  his  colleagues  in  the 
government.  ( Mirror  of  Pari.  1830-31, 
p.  377.)  But  in  a subsequent  session, 
this  Bill  was  again  introduced  as  a 
ovemment  measure.  Ibid.  1833,  p. 
500. 

• Edinb.  Review,  vol.  exxvi.  p.  505. 
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In  1830,  a Bill  to  consolidate  and  amend  the  laws  relating  to 
forgeries,  which  was  introduced  into  the  House  of  Commons  by 
Mr.  Peel  (the  Home  Secretary)  having  been  amended,  by  the  intro- 
duction of  a clause  abolishing  the  punishment  of  death  for  forgery, 
against  his  consent,  he  renounced  all  further  responsibility  for  the 
Bill,  which  was  then  taken  up  by  an  opposition  member  (Sir  James 
Mackintosh)  who  succeeded  in  passing  it  through  the  House.  But 
the  House  of  Lords  amended  the  Bill  so  as  to  make  it  acceptable  to 
the  Government.  Whereupon  Sir  Robert  Peel  resumed  the  charge 
of  it,  obtained  the  consent  of  the  House  of  Commons  to  the  Lords’ 
amendments,  and  it  became  law.4 

In  1852,  Lord  John  Russell  (then  Prime  Minister)  on  moving  for 
leave  to  bring  in  a Bill  to  amend  the  laws  respecting  the  local 
militia,  was  met  by  an  amendment  proposed  by  Lord  Palmerston, 
to  omit  the  word  ‘local,’  which  was  carried  against  the  Govern- 
ment. Regarding  this  as  a determination  on  the  part  of  the 
House  not  to  allow  tho  ministers  of  the  crown  to  lay  before  them 
their  plan  for  effecting  an  important  administrative  reform,  but  to 
insist  upon  the  introduction  of  some  other  measure  which  ministers 
bad  not  prepared,  of  which  they  knew  nothing,  and  for  which  they 
were  not  willing  to  be  held  responsible,  Lord  John  Russell  declined 
to  bring  in  the  Bill,  and  three  days  afterwards,  the  ministry  re- 
signed.® Subsequently,  the  order  of  leave  was  read,  and  members 
of  the  new  administration  were  ordered  to  prepare  and  bring  in  the 
Bill/ 

The  nature  and  extent  of  the  responsibility  which  now 
appertains  to  ministers  of  the  crown,  in  matters  of  legis- 
lation, will  be  rendered  more  intelligible  by  a considera- 
tion of  the  following  precedents : — 

In  1841,  Lord  John  Russell,  in  defending  his  administration 
against  Sir  R.  Peel's  motion  for  a vote  of  want  of  confidence,  pro- 
tested against  a government  being  expected  to  carry  all  the  mea- 
sures they  may  submit  to  Parliament,  or  to  possess  ‘ the  same  general 
and  uniform  support  on  the  part  of  the  House  of  Commons  which 
was  required  when  ministers  had  merely  acts  of  administration  to 
perform.’  ‘ If,’  Baid  he,  * on  the  one  hand,  new  duties  have  been 
imposed  on  ministers,  and  you  require  them  to  carry  through  Par- 
liament measures  which  they  deem  of  essential  importance,  so,  on 
tho  other  hand,  you  must  make  a fair  allowance  for  the  effect  of 
discussion,  and  the  expression  of  the  deliberate  opinions,  first  of 


” Mirror  of  Pari.  1330,  pp.  2105,  870,  887. 

2245,  25*56.  < Ibid.  vol.  cxx.  pp.  267,  281. 

• lions.  Deb.  vol.  cxix.  pp.  838- 
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members  of  this  House  and  secondly  of  our  constituents,  which  will 
inevitably  occasion  the  alteration  of  some  measures  and  the  rejec- 
tion of  others.’  * 

In  1844,  Sir  R.  Peel’s  administration  was  defeated  in  Committee 
of  the  House  of  Commons,  on  the  Factories  Bill,  the  House  affirm- 
ing, by  three  distinct  votes,  each  of  which  was  strenuously  opposed 
by  ministers,  the  expediency  of  reducing  the  hours  of  labour  in 
factories  to  ten  instead  of  twelve.  Ministers,  however,  tried  the 
question  a fourth  time,  on  a motion  which  involved  the  same  prin- 
ciple, and  succeeded  in  reversing  the  formor  decision,  by  a majority 
of  seven.  The  effect  of  these  adverse  votes  was  to  place  the  Bill  in 
a state  of  inextricable  confusion.  Shortly  afterwards,  the  Home 
Secretary  (Sir  James  Graham)  expressed  to  the  House,  for  himself 
and  colleagues,  their  sense  of  the  imperative  duty  of  ministers  to 
accept  what  they  deemed  to  be  a deliberate  expression  of  the  opinion 
of  the  House,  provided  only  that  they  were  not  thereby  called  upon 
to  advocate  what  they  believed  to  be  opposed  to  the  public  interests. 
Such  being  their  opinion  in  regard  to  the  vote  of  the  House  in 
favour  of  a restriction  of  factory  labour  to  ten  hours,  he  moved  for 
leave  to  withdraw  the  Bill,  and  introduce  another,  which  while  it 
embodied  various  points  to  which  the  House  had  acceded,  neverthe- 
less upheld  the  principle  of  twelve  hours’  labour.1*  Lord  John 
Russell  opposed  this  motion,  and  deprecated  the  course  of  minis- 
ters, in  seeking  to  compel  the  House,  unless  they  were  prepared  to 
overthrow  the  government,  to  sanction  the  introduction  of  a new 
Bill,  to  contain  a principle  which  the  House  had  already  pronounced 
to  be  objectionable.  He  did  not  think  it  would  be  for  the  public 
advantage  if  a government  should  consider  itself  bound  to  carry 
every  measure  in  the  House  exactly  in  the  shape  they  had  proposed 
it,  and  he  hoped  that,  with  respect  to  questions  of  legislation  affect- 
ing the  whole  body  of  the  people,  of  whose  feelings  so  many  mem- 
bers must  be  cognisant,  the  House  would  retain  some  of  its  legisla- 
tive authority.1  In  reply,  Sir  R.  Peel  acknowledged  ‘ that  with 
respect  to  many  great  measures,  the  sense  of  the  legislature  ought 
to  prevail ; and  that  if  no  great  principle  be  involved,  and  very 
dangerous  consequences  arc  not  expected  to  result,  tho  government 
ought  not  to  declare  to  Parliament  that  they  stake  their  existence 
as  a government  on  any  particular  measures,  but  are  bound,  on  cer- 
tain occasions,  to  pay  proper  deference  to  the  expressed  opinions  of 
their  supporters.’  And,  when  making  such  concessions,  they  ought 
not  to  be  taunted  with  yielding  their  own  opinions  and  adopting 


* Mirror  of  Pari.  1841,  pp.  2120,  1 Ibid.  p.  1838.  And  see  Lord 

2121.  Howick's  remarks,  Ibid.  vol.  lxxiv. 

h Ilans.  Deb.  vol.  lxxiii.  pp.  1482  p.  031. 
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those  of  a majority.  As  to  his  asking  the  House  to  accept  a new 
Bill,  containing  the  objectionable  provision  above  mentioned,  Sir  R. 
Peel  said,  the  constitutional  practice  was  to  permit  opportunities  of 
frequent  deliberation  on  legislative  measures,  and  not  to  consider 
one  or  two  decisions  of  the  House,  carried  by  small  majorities,  to 
be  conclusive.  Thus,  it  has  been  expressly  provided  that  there 
shall  be  a number  of  stages  through  which  every  Bill  must  pass,  in 
order  that  when  opinions  are  divided,  or  nearly  balanced,  there  may 
be  an  opportunity  for  reconsidering  a decision.  1 Whereupon  the 
first  Bill  was  withdrawn,  aud  a new  one  ordered.  In  committee 
on  this  Bill,  Lord  Ashley  again  moved  to  insert  a clause  restricting 
the  hours  of  labour;  but  Sir  R.  Peel  having  stated  that  if  this 
motion  were  agreed  to,  ministers  would  resign,  it  was  negatived  by 
a large  majority.11 

On  May  28,  1866,  under  Earl  Russell's  administration,  an  instmo 
tion  to  make  provision  against  bribery  in  the  new  Reform  Bill  was 
carried,  in  the  House  of  Commons,  against  ministers.  Nevertheless 
the  government  determined  to  proceed  with  the  Bill,  but  left  it  to 
the  mover  of  the  instruction  to  frame  the  bribery  clauses.  This  course, 
however,  was  objected  to  by  the  opposition,  who  contended  that  it 
was  the  duty  of  ministers  to  consider  how  this  matter  could  be  best 
disposed  of.1  But  soon  afterwards,  ministers  were  again  defeated  on 
this  Bill,  when  they  resigned  office,  and  the  Bill  was  withdrawn. 

The  proceedings  in  the  House  of  Commons  on  the  English  Re- 
form Bill,  brought  in  by  the  Derby  administration  in  1867,  afford 
a striking  example  of  the  extent  and  importance  of  the  modifications 
to  which  ministers  may  be  induced  to  consent,  in  a measure  sub- 
mitted by  them  to  the  judgment  of  Parliament.  The  unnatural 
position  of  the  ministry  at  this  time,  in  having  accepted  office  when 
their  party  was  in  a minority  in  the  House  of  Commons,  and  in  con- 
tinuing to  hold  office  upon  the  sufferance  of  their  political  opponents, 
coupled  with  the  necessity,  admitted  on  all  sides,  that  a measure  of 
reform  should  be  carried  through  Parliament  at  this  juncture,  was 
the  excuse  if  not  the  justification  of  ministers  for  consenting  that 
their  Reform  Bill  should  be  virtually  rem  odelled  by  the  votes  of 
opposition  members.™ 


J Bans  Deb.  vol.  btxiii.  pp.  1639, 
1640.  See  Lord  Howick's  observations 
in  reply  to  this  argument,  ibid.  vol. 
lxxv.  p.  1051. 

1 Ibid.  vol.  Ixxir.  pp.  899,  1094, 
1 104.  In  the  year  1847,  during  Isird 
John  Russell's  administration,  a Ten 
Hours’  Factory  Bill  was  carried.  It 
was  treated  by  the  Cabinet  as  an  open 
question,  ministers  being  divided  in 
opinion  as  to  the  policy  and  expedi- 


ency of  the  measure.  Knight,  Pop. 
Hist,  of  Eng.  vol.  viii.  p.  602. 

1 Hans.  Deb.  vol.  clxxxiii.  pp.  1348, 
1589.  But  see  the  similar  course 
taken  by  Earl  Derby’s  government 
in  1868,  when  Capt.  Vivian  carried  a 
resolution  for  the  reorganisation  of 
the  War  Department.  Ibid.  vol.  cli. 
pp.  666-563. 

" See  Homersham  Cox,  History  of 
the  Reform  Bills  of  1866  and  1867. 
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A similar  excuse  may  be  urged  in  extenuation  of  the  proceedings 
which  took  place  in  the  House  of  Commons  in  the  following  session, 
upon  the  Scotch  and  Irish  Reform  Bills.1  Upon  this  occasion  a new 
element  of  confusion  was  added,  namely,  that  ministers,  having 
obtained  permission  from  the  Queen  to  dissolve  Parliament  upon  tho 
question  of  the  Irish  Church,  were  practically  debarred  from  making 
their  appeal  to  the  constituent  body  until  the  Acts  for  enlarging 
the  representation  of  the  people  should  have  gone  into  operation. 

This  involved  a delay  of  several  months,  during  which  time  they  re- 
tained office  without  being  able  to  insure  the  adoption  of  their  mea- 
sures by  Parliament,  and  were  compelled  to  submit  to  a far  more 
extensive  alteration  of  those  measures  than  was  consistent  either 
with  the  respect  due  to  their  position  as  ministers  of  the  crown, 
or  with  tho  healthy  action  of  parliamentary  government.11  These 
anomalous  proceedings,  it  may  be  hoped,  will  not  be  again  repeated, 
else  they  must  inevitably  lead  to  the  destruction  of  the  most  import- 
ant securities  against  the  abuse  of  power,  either  on  the  part  of 
ministers,  or  of  the  House  of  Commons,  which  are  afforded  by  our 
present  political  system. 

Adverting  to  the  privilege  of  private  members  to  take  important 
the  initiative  in  all  matters  of  legislation,  it  was  contended  brought  in 
by  Sir  Robert  Peel,  in  1844,  that  ‘ individual  members  of  hy  P£Jate 
Parliament  had  a perfect  right  to  introduce  such  measures 
as  they  thought  fit,  without  the  sanction  of  the  govern- 
ment.’c Again,  in  1850,  Sir  Robert  Peel  urged  the  pro- 
priety of  affording  to  private  members  an  opportunity  of 
inviting  consideration  to  great  questions  of  public  interest, 
but  nevertheless  agreed  that  it  was  an  excellent  principle 
that  the  duty  of  preparing  measures  of  legislation  in  all  such 
cases  should  be  undertaken  by  the  ministers  of  the  crown.d 

Numerous  precedents  can  indeed  be  adduced  of  the  in-  but  never 
troduction  of  important  public  Bills  by  private  members ; 
but  unless  with  the  direct  consent  and  co-operation  of  consent  of 
ministers,  they  have  never  obtained  the  sanction  of  both  mmi8tor8- 
Houses  of  Parliament. 

Thus,  in  1838,  on  a private  member  moving  for  leave  to  bring  in 
a Bill  for  the  provisional  government  of  New  Zealand,  objection 
was  taken  by  Mr.  C.  W.  Wynn  (an  eminent  constitutional  authority) 

* See  post,  p.  411.  And  see  Cox,  Commonwealth,  p. 

11  See  Parks  Dogmas,  p.  40.  138. 

c Hans.  Deb.  vol.  lxxv.  p.  475.  4 Hans.  Deb.  vol.  cviii.  p.  974. 
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and  others,  that  Bills  of  this  description,  or  which  might  involve 
questions  of  international  law,  should  be  submitted  to  Parliament 
by  the  administration.  In  reply,  the  case  was  cited  of  the  Bill  to 
establish  a colony  in  South  Australia,  which  was  brought  in  by  a 
private  member,  though  with  the  formal  consent  of  the  crown  to 
the  motion  for  its  introduction.  Whereupon  Lord  John  Russell 
(the  Home  Secretary)  gave  the  consent  of  the  crown  to  the  intro- 
duction of  this  Bill ; reserving  the  right  to  ministers  to  support 
or  oppose  it  at  any  future  stage  ; and  the  Bill  was  accordingly 
introduced.*  But  being  found  to  contain  certain  objectionable 
provisions  it  was  opposed  by  ministers,  and  rejected  on  its  second 
reading/ 

In  1844,  Lord  Brougham  brought  in  a Bill  to  codify  the  criminal 
law,  urging  in  reply  to  objections  by  other  peers,  that  ‘ he  did  not 
understand  that  there  was  any  maxim  of  constitutional  law  which 
required  that  a Bill  of  this  or  of  any  other  nature  should  be  intro- 
duced by  the  government.’*  But  the  Bill  was  dropped  after  its 
second  reading. 

In  1861,  Mr.  Locke  King  brought  in  a Bill  for  the  extension  of 
the  county  franchise,  and  Mr.  Baines  a Bill  to  extend  the  borough 
franchise  ; but  both  these  measures  were  thrown  out  by  means  of 
the  previous  question  npon  the  motion  to  read  them  a second  time, 
being  opposed  by  Lord  Palmerston  (the  Prime  Minister)  on  the 
ground  that  measures  of  such  importance  ‘ ought  to  originate  with  a 
responsible  government,  and  not  to  be  left  in  the  hands  of  a private 
member  to  take  their  chance.’ h And  it  was  forcibly  objected  by 
another  speaker,  that  a private  member,  however  able,  was  respon- 
sible only  to  himself  and  those  who  sent  him  to  Parliament,  and  his 
views  were  likely  to  be  limited  by  the  desires  and  circumstances  of  a 
small  section  of  the  community,  so  that  it  would  be  unreasonable  to 
expect  from  such  an  one  a broad  and  statesmanlike  measure.1 

On  the  other  hand,  an  elaborate  and  important  Bill  to  amend  the 
law  regarding  the  registration  of  county  voters  in  Scotland,  was 
submitted  to  Parliament,  in  1861,  by  a private  member,  and  though 
it  was  objected  that  a Bill  which  made  an  alteration  in  the  constitu- 
tion of  the  conntry  ought  to  have  been  brought  in  by  ministers,  the 
Lord  Advocate  denied  that  this  was  necessary,  or  sound  doctrine, 
and  gave  his  cordial  support  to  the  Bill,  which  was  agreed  to  by 
both  Houses,  and  becamo  law.  J 

In  1865,  Mr.  Whiteside  introduced  two  Bills  to  regulate  the  Irish 
Court  of  Chancery,  in  opposition  to  a measure  submitted  to  Parlia- 


• Mirror  of  Pari.  1838,  pp.  4520- 
4532. 

' Ibid.  pp.  4014-4021. 

* Hans.  l)cb.  vol.  lxxiii.  p.  1600. 


b Ibid.  vol.  clxi.  pp.  010,  657. 

1 Ibid.  vol.  elxii.  p.  .‘182. 

J Ibid.  vol.  clxiii.  p.  5! HI ; Act  24 
& 25  Viet.  e.  83. 
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ment  by  ministers.  Bat  these  Bills  wore  withdrawn  after  their 
second  reading.*1 

In  1866,  Mr.  Word  Hunt  brought  in  a rival  Bill  to  that  of  the 
government,  on  the  subject  of  the  Cattle  Plague,  which  ho  succeeded 
in  passing  through  the  House  of  Commons.  But  the  Bill  was  sub- 
jected to  such  extensive  amendments  in  the  House  of  Lords  that 
its  former  supporters  declined  to  adopt  it,  and  it  was  ultimately 
rejected,  upon  the  question  for  the  consideration  of  the  Lords’ 
amendments.* 

On  March  1,  1867,  a conversation  took  place  in  the  House  of 
Commons  with  reference  to  the  law  of  master  and  servant.  In  the 
previons  session,  a select  committee  had  been  appointed  to  con- 
sider this  subject,  which  had  reported  that  the  present  state  of  the 
law  was  objectionable,  and  had  advised  certain  specified  changes 
therein.  It  being  admitted  that  a change  was  necessary,  the  question 
arose  by  whom  it  should  bo  made.  It  was  urged  that  the  matter 
was  too  important  to  be  dealt  with  by  a private  member,  and 
should  be  undertaken  uj»n  the  responsibility  of  the  government. 
Whereupon  Mr.  Walpole  (the  Home  Secretary)  stated  that  he  was 
in  communication  with  tho  Attorney-General  on  the  subject,  and 
hoped  to  be  able  to  bring  in  a Bill  in  relation  thereto  as  soon  as 
the  great  pressure  of  government  business  would  permit.™ 

On  April  9,  1867,  a private  member  moved  for  leave  to  bring  a 
Bill  into  the  House  of  Commons  to  amend  the  representation  of  the 
people  in  Ireland.  Tho  Secretary  for  Ireland  (Lord  Naas)  said, 
that  the  government  did  not  object  to  the  introduction  of  this  Bill, 
as  it  was  desirable  that  the  House  should  see  the  scheme  which  had 
been  framed  by  so  experienced  a member.  But  ho  reserved  the 
right  to  express  his  opinion  on  the  measure  until  a future  occasion. 
Tho  Bill  was  then  presented,  and  read  a first  time."  On  June  28, 
however,  the  Bill  was  withdrawn. 

On  May  15,  1867,  on  motion  for  the  second  reading  of  a Bill,  in- 
troduced by  a private  member,  to  remove  certain  anomalios  and 
abuses  in  the  laws  relating  to  grand  juries  in  Ireland,  a debate 
arose,  in  which  the  opinion  was  generally  expressed  ‘that  the  sub- 
ject was  too  large  to  bo  dealt  with  in  a satisfactory  manner  by  an 
independent  member.’  Accordingly  the  mover,  agreeing  in  this 
opinion,  obtained  leave  to  withdraw  the  Bill,  giving  notice,  that, 
early  in  the  following  session,  he  would  appeal  to  the  Secretary  for 
Ireland  ‘to  assist  in  legislating  on  this  important  subject.’0 

On  April  29,  1868,  a Bill  to  establish  county  financial  boards, 

1 Hans.  Deb.  vol.  clxxx.  Inde.r,  ra  Ibid.  vol.  clxxxv.  pp.  1269- 
‘ Court  of  Chancery  (Ireland).’  1262. 

1 Ibid.  vol.  clxxxi.  p.  383  ; vol.  “ Ibid.  vol.  elxxxvi.  p.  1353. 

clxxxii.  p.  263.  Annual  Itc'gister,  ° Ibid.  vol.  clxxxvii.  pp.  592  600. 

1866,  pp.  20-23. 
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and  for  the  assessing  of  county  rates,  and  for  the  administration 
of  county  expenditure  for  England  and  Wales,  which  had  been 
brought  in  by  a private  Member,  and  read  a first  time,  came  up  for 
a second  reading.  But  it  was  moved  by  a member  of  the  adminis- 
tration that  in  lieu  of  proceeding  with  this  Bill  a select  committee 
should  be  appointed  to  enquire  into  the  whole  subject,  upon  whose 
report  the  government  might  be  enabled  hereafter  to  introduce  a 
more  satisfactory  measure.  With  this  understanding  the  motion 
was  agreed  to,  on  a division.*  The  select  committee  reported  in 
favour  of  the  adoption  of  a system  of  financial  boards,  partly  elec- 
tive and  partly  magisterial,  whereby  the  county  finances  could  be 
placed  more  directly  under  the  control  of  the  ratepayers.’  This 
recommendation  will  probably  be  carried  out,  at  an  early  period, 
by  the  new  Reformed  Parliament. 

Advan-  But,  although  it  is  the  especial  duty  of  ministers  of 
ftSdiKus-  the  crown  to  prepare  and  submit  to  Parliament  whatever 
Psriia  measures  may  be  required  for  the  defence  of  the  empire, 

ment.  the  support  of  the  civil  government,  or  to  amend  or  other- 

wise improve  the  fundamental  or  constitutional  laws  of 
the  realm — and  to  control  by  their  advice  and  influence 
all  public  legislation  which  is  initiated  by  private  mem- 
bers— a most  useful  purpose  is  served  by  the  free  investi- 
gation and  debate  in  Parliament  of  every  question  affect- 
ing the  community  at  large. 

It  is  not,  in  fact,  the  primary  duty  of  either  House  to 
pass  the  measures  of  the  executive,  but  rather,  as  the 
great  council  of  the  nation,  to  advise  the  crown  as  to  the 
way  in  which  the  public  service  may  be  most  beneficially 
conducted,  and  to  give  expression  from  time  to  time  to 
enlightened  opinions  upon  the  various  topics  which  are 
attracting  public  attention/  This  function  cannot  be  ful- 
filled except  by  granting  to  private  members  adequate 
opportunity  for  introducing  to  the  notice  of  Parliament 
projects  for  effecting  desirable  refonns  in  our  political  or 


* Hans.Deb.vol.cxci.  pp.1642-1559.  161-171. 

And  see  the  debate  on  the  County  ’ Commons'  Papers,  1867-8,  No. 
Courts  (Admiralty  Jurisdiction)  Bill,  421. 

introduced  in  1868  by  a private  mem-  ’ Mr.  Disraeli,  Hans.  Deb.  vol.  clxi. 
her,  but  proceeded  with  by  consent  p.  163. 
of  ministers. — Ibid.  vol.  cxcii.  pp. 
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social  system,  and  by  facilitating  the  discussion  of  such 
measures  until  public  opinion  is  sufficiently  agreed  upon 
them  to  render  legislation  not  only  safe  but  expedient, 
when  it  will  become  the  duty  of  ministers  of  the  crown 
to  assume  the  responsibility  of  advising  the  passing  of 
Bills  in  Parliament  to  give  effect  to  the  same.  Nearly 
all  the  great  reforms  which  have  received  the  sanction 
of  Parliament  during  the  present  century  have  originated 
in  this  manner." 

Instances  have  indeed  occurred  in  our  political  history 
wherein  a majority  of  the  House  of  Commons,  acting  con- 
trary to  the  advice  of  the  existing  administration,  have 
demanded  the  immediate  settlement  of  some  great  politi- 
cal reform  in  a certain  way,  bringing  to  bear  upon  the 
ministers  of  the  crown  a pressure  in  relation  thereto, 
which  they  have  been  unable  to  withstand.  It  has  then 
been  optional  with  the  ministry  either  to  render  assistance 
in  carrying  out  the  proposed  reform,  provided  the  consent 
of  the  sovereign  could  be  obtained,  or  else  to  resign  and 
give  place  to  others,  through  whose  efforts  such  legislation 
might  take  place  upon  the  particular  question  as  would 
conciliate  the  good-will  of  the  several  estates  of  Parlia- 
ment. The  repeal  of  the  Test  and  Corporation  Acts  in 
1828,  and  the  settlement  of  the  long-pending  question  of 
Roman  Catholic  emancipation  in  1829 — to  both  of  which 
measures  the  ministry  then  in  power  were  at  first  opposed 
— were  actually  accomplished  with  the  consent  and  co- 
operation of  ministers  themselves.1  On  the  other  hand, 
the  resistance  of  ministers  to  a reform  of  Parliament  led, 
in  1830,  to  their  enforced  resignation,  and  to  the  appoint- 
ment of  another  ministry  pledged  to  succeed  upon  the 
question.0 

The  repeal  of  the  corn  laws,  in  1846,  affords  an  illus- 
tration of  a different  principle,  and  shows  what  can  be 


• Haas.  Deb.  vol.  clxi.  pp.  100, 101,  389-402. 

667 ; vol.  clxii.  p.  353.  “ Ibid.  pp.  347-350.  Ante,  vol.  i. 

* See  May,  Const,  Hist.  vol.  ii.  pp.  p.  117. 
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done  by  a bold  and  determined  minister  who  views  the 
exigencies  of  the  State  with  sagacity  and  resolution.  No 
such  measure  had  been  demanded  by  either  House  of 
Parliament,  for  the  Lords  were  staunch  protectionists  and 
the  majority  of  the  Commons  had  been  elected  as  the 
opponents  of  free  trade.  Sir  Robert  Peel  himself  had 
been  hitherto  the  great  champion  of  the  protectionist 
party.  Nevertheless,  being  convinced  that  the  time  had 
come  when  the  national  interests  required  the  abrogation 
of  the  corn  laws,  he  assumed  the  responsibility  of  advising 
their  repeal,  and,  after  a severe  struggle,  succeeded  in 
obtaining  the  consent  of  his  colleagues  in  office  (the  crown 
being  neuter  upon  this  question),  and  of  both  Houses  of 
Parliament  to  his  Bill.T 

The  position  of  ministers  of  the  crown  in  relation  to 
important  Bills  brought  in  by  opposition  members  will  be 
further  elucidated  by  the  following  recent  precedents. 

On  May  14,  18G8,  Mr.  Gladstone  (the  leader  of  the  Opposition), 
having  obtained  tho  sanction  of  the  crown  to  an  address  passed  by 
the  House  of  Commons,  that  the  interests  of  the  crown  in  the  tem- 
poralities of  the  Irish  Church  should  be  placed  at  the  disposal  of 
Parliament,  with  a view  to  prevent  by  legislation  the  creation  of 
new  personal  interests,  through  the  exercise  of  any  public  patron- 
age,w brought  in  a Bill  to  prevent,  for  a limited  time,  any'  new  ap- 
pointments to  that  church,  which  was  received  and  read  a first  time. 
The  second  reading  was  agreed  to,  on  May  22,  by  a majority  of  fifty- 
four,  in  spite  of  the  most  strenuous  opposition  by  the  ministry.* 
In  committee  on  this  Bill  a clause  was  inserted,  notwithstanding 
objections  urged  by  Mr.  Gladstone,  to  the  effect  that,  tho  right  of 
any  person  to  share  in  the  future  Maynooth  grant,  or  the  Retjium, 
Donum , should  be  subjoct  to  the  pleasure  of  Parliament.1  Finally, 
the  Bill  passed  tho  House  of  Commons,  but  on  June  29,  tho  motion 
for  its  second  reading  was  negatived,  in  the  House  of  Lords,  by  a 
majority  of  ninety-five.* 

On  June  30,  1868,  a Bill  to  remove  the  disabilities  of  revenue 
officers  from  voting  at  parliamentary  elections  was  committed,  and 
ordered  for  a third  reading  in  the  House  of  Commons,  on  division, 
notwithstanding  the  opposition  of  the  Chancellor  of  the  Exchequer, 

' Ante,  vol.  i.  pp.  140-143.  r Ibid.  pp.  1187-1211. 

• Hans.  Deb.  vol.  cxcii.  p.  113.  ■ Ibid.  vol.  cxciii.  p.  208. 

* Ibid.  p.  809. 
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and  of  Mr.  Gladstone,  the  leader  of  the  Opposition.  Bnt,  in  defer- 
ence to  the  opinion  of  the  House  of  Commons,  the  government 
decided  to  withdraw  their  opposition  to  this  measure,  whereupon  the 
second  reading  in  the  House  of  Lords  was  advocated  by  the  Lord 
Chancellor,  and  the  Bill  became  law.* 

In  I860,  Mr.  Gladstone,  then  being  Chancellor  of  the  Exchequer, 
and  leader  of  the  government  in  the  House  of  Commons,  brought 
in  a Bill  for  the  compulsory  abolition  of  church  rates,  which  was 
read  a first  time.  Before  the  day  fixed  for  the  second  reading,  the 
ministry  went  out  of  office.  Naturally,  upon  such  occasions  the 
measures  of  the  outgoing  administration  are  either  formally  with- 
drawn or  allowed  to  drop.  But  Mr.  Gladstone,  who  had  now  be- 
come leader  of  the  opposition,  determined  to  proceed  with  this  Bill, 
alleging  that  in  his  opinion,  and  in  that  of  his  late  colleagues,  it 
stood  in  a position  different  from  other  measures,  ‘ inasmuch  as  it 
was  originally  a proposal  not  made  by  tho  late  administration,  but 
by  myself,  on  my  own  individual  responsibility.’  Nevertheless,  it 
had  been  distinctly  introduced  into  the  House  as  1 a government 
measure,’  and  other  members  of  the  government,  in  addition  to  Mr. 
Gladstone,  were  ordered  ‘ to  prepare  and  bring  it  in.’  The  new 
ministry,  however,  after  Mr.  Gladstone’s  explanation,  consented  to 
the  second  reading  of  tho  Bill,  upon  the  understanding  that  they  did 
not  accept  the  principle  of  it,  and  that  it  should  not  be  proceeded 
with  any  further  during  the  session.b  The  Bill  was  accordingly 
dropped. 

All  motions  for  the  grant  of  money  for  the  public  ser- 
vice, or  for  imposing  any  pecuniary  charge  upon  the 
people,  must,  as  we  have  already  seen,  emanate  from 
ministers  of  the  crown  in  the  House  of  Commons.  By 
new  standing  orders  passed  in  1866,  and  wrhic.h  are  more 
stringent  than  those  previously  in  force,  private  members 
are  effectually  debarred  from  initiating  such  proceedings, 
unless  with  the  recommendation  of  the  crown.* 

On  Juno  6,  1867,  a case  occurred  which  shows  that  tho  House  is 
disposed  to  construe  these  new  standing  orders  very  strictly.  A 
private  member,  being  desirous  of  moving  a series  of  resolutions, 
to  require  certain  charges  relating  to  courts  of  law  to  bo  defrayed 
out  of  the  Consolidated  Fund,  and  not  subjected  to  an  annnal  vote, 
obtained  the  formal  assent  of  the  crown  thereto,  which  justified 


* Hans.  Deb.  cxciii.  pp.  389-410,  vol.  clxxxiv.  pp.  1029-1032. 
1080.  Act  31  & 32  Viet.  c.  73.  • See  ante,  vol.  i.  pp.  428-433. 

b Han*.  Deb.  vol.  clxxxiii.  p.  619; 
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him,  as  a matter  of  form,  in  proceeding  with  his  resolutions.  But 
afterwards,  at  the  suggestion  of  Mr.  Ayrton,  the  mover  agreed  ‘ that, 
as  a matter  of  policy,  it  was  better  that  any  resolution  placing 
a charge  upon  the  Consolidated  Fund  should  be  moved  by  a mini- 
ster of  the  crown,  and  should  not  proceed  from  the  Opposition 
Bide  of  the  House.’  He  therefore  abstained  from  moving  such  of 
the  resolutions  as  were  of  that  character,  and  confined  himself  to 
introducing  ‘ resolution  four,  that  the  salaries  and  expenses  therein 
specified  should  cease  to  be  charged  on  the  Consolidated  Fund. 
That  was  a resolution  diminishing  the  charge  on  the  public,  which 
any  member  might  move.’4 

Ability  of  The  rules  of  the  House  of  Commons,  as  will  be  pre- 
topnas”  sently  noticed,  afford  to  an  administration  ample  oppor- 
thoir  tunity  for  inviting  the  attentive  consideration  of  Parlia- 
easu  ' ment  to  whatever  measures  they  may  think  fit  to  propose. 
But  their  ability  to  carry  them  successfully  through  both 
Houses  must  wholly  depend  upon  the  extent  to  which 
they  possess  the  confidence  of  Parliament,  and  especially 
of  the  Lower  House.  An  adequate  degree  of  parliamen- 
tary support  is  essential,  not  merely  to  the  continuance  in 
office  of  the  ministers  of  the  crown,  but  also  to  the  inte- 
grity and  usefulness  of  their  legislative  measures.  If  they 
cannot  rely  upon  being  able  to  pass  their  Bills,  at  all 
events  without  substantial  alteration,  they  will  naturally 
refrain  from  bestowing  the  necessary  pains  to  render  them 
perfect  aud  complete ; and  thus  either  the  statute-book 
will  be  encumbered  with  crude  and  imperfect  laws,  or 
else  the  duty  of  framing  desirable  measures  will  pass  out 
of  the  hands  of  the  responsible  servants  of  the  crown, 
and  will  be  assumed  by  men  who  merely  represent  the 
will  and  opinions  of  a popular  assembly,  to  the  manifest 
detriment  of  the  public  interests,  and  in  violation  of  the 
foundation  principles  of  parliamentary  government.' 

Twice,  within  the  past  ten  years,  the  executive  govern- 
ment have  had  recourse  to  the  unusual  proceeding  of 


d Ilans.  Deb.  vol.  clxxxvii.  p.  1667.  pp.  704-707.  Mr.  Lowe’s  speech, 
* See  Mr.  Disraeli’s  speech  on  tho  February  25,  1867,  ibid.  vol.  cfxxxv. 
Business  of  the  Session,  August  30,  pp.  068,  000.  Disraeli’s  Ixird  Geo. 
1848,  Hans.  Deb.  vol.  ci.  especially  Hentinck,  fourth  edit.  p.  673. 
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inviting  the  House  of  Commons  to  assist  them  in  deter-  Qoveni- 
mining  upon  the  leading  principles  whereon  particular 
Bills  should  be  framed,  which  were  of  the  highest  im-  senerai  n- 
portance  in  a constitutional  point  of  view,  but  in  regard 
to  which  successive  administrations  had  failed  to  pro- 
pound a policy  acceptable  to  Parliament.  The  course 
adopted  by  ministers  upon  these  occasions  was  to  submit 
to  the  House,  in  committee  of  the  whole,  certain  general 
resolutions,  which,  after  they  had  been  altered  by  the 
committee  in  accordance  with  the  prevailing  opinions  of 
the  majority,  became  the  framework  of  a Bill,  which  was  . 
introduced  as  a ministerial  measure.  A proceeding  of 
this  kind,  however,  is  at  variance  with  the  principle  of 
ministerial  responsibility,  and  can  only  be  justified  on 
grounds  of  public  necessity. 

The  first  case  of  this  description  occurred  in  1858,  in  regard  to  the  In(j,a  Qo_ 
government  of  India.  On  February  12,  1858,  a Bill  to  transfer  her  vernment 
majesty’s  possessions  in  India  to  the  government  of  the  British 
crown  was  laid  before  the  House  of  Commons  by  the  Prime 
Minister,  Lord  Palmerston,  but  before  its  second  reading  a change 
of  ministry  took  place.  The  question  was  then  taken  up  by  Mr. 

Disraeli,  the  new  Chancellor  of  the  Exchequer,  who  on  March  26 
introduced  a Bill  for  the  same  purpose,  though  differing  materially 
in  the  method  for  effecting  the  object.  Neither  of  these  measures 
found  favour  with  Parliament,  or  with  the  public.  Whereupon,  on 
April  12,  Lord  John  Russell,  1 with  considerable  doubt  and  hesita- 
tion,’ suggested  another  course,  namely,  that  instead  of  persevering 
with  their  Bill,  ministers  should  consent  to  have  the  whole  subject 
discussed  in  committee  of  the  whole,  upon  general  resolutions,  so 
that  there  might  be  conclusions  arrived  at  between  the  government 
and  the  House  of  Commons  as  to  the  basis  upon  which  the  Indian 
Government  Bill  should  be  founded.  He  referred  to  a former  pro- 
ceeding in  1813  as  a precedent  for  this  proposal,  but  it  was  shown 
by  other  speakers  that  this  case  was  inapplicable,  inasmuch  as 
a preliminary  committee  was  then  required,  in  compliance  with  the 
standing  orders  concerning  trade.  Mr.  Disraeli,  however,  promptly 
acceded  to  Lord  John  Russell’s  suggestion,  and  even  invited  his 
lordship  to  propose  the  resolutions.  But  the  sense  of  the  House 
was  against  a matter  of  such  importance  being  taken  up  by  an  in- 
dependent member/  Accordingly,  a few  days  afterwards,  Mr. 

* Hans.  Deb.  vol.  cxlix.  pp.  858-877. 
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Disraeli  laid  upon  the  table  of  the  House  fourteen  resolutions,  dis- 
tinctly embodying  the  outline  of  a legislative  measure,  which 
differed  considerably  from  the  original  ministerial  Bill.  After  much 
debate  in  committee,  five  only  of  these  resolutions  were  reported  to 
the  House  on  June  17,  the  remaining  resolutions  having  been  with- 
drawn. A new  Bill  was  then  introduced  by  Mr.  Disraeli,  in  con- 
formity with  the  scheme  agreed  to  by  the  House,  which  was  passed 
into  a law.* 

The  next  attempt  to  obtain  the  sanction  of  the  House  of  Commons 
to  this  method  of  originating  a government  measure  was  in  1867, 
in  relation  to  the  reform  of  Parliament.  But  this  time  the  resolu- 
tions proposed  were  open  t-o  more  serious  objection,  on  account  of 
their  vague  and  indefinite  nature,  and  meeting  with  resolute  oppo- 
sition from  the  House  itself  the  ministry  abandoned  them,  and 
brought  in  a regular  Bill  instead.  The  circumstances  were  as 
follows : — 

The  Russell  administration  resigned  office  in  1866,  from  their  in- 
ability to  induce  the  House  of  Commons  to  accept  their  proposed 
Reform  Bill.  They  were  succeeded  by  the  Derby  ministry,  who,  being 
themselves  divided  in  opinion  as  to  the  proper  basis  for  any  such 
measure,  determined  at  the  outset  not  to  proceed  by  Bill,  but  by  in- 
troducing a series  of  resolutions,  through  which  they  ‘ hoped  to 
elicit  from  the  House  of  Commons  the  views  they  took  upon  the 
main  questions  which  would  be  necessarily  involved  in  any  Reform 
Bill.'  It  was  admitted  that  ‘ the  resolutions  were  somewhat  vaguely 
and  indistinctly  drawn but  the  object  was  ‘ not  to  pledge  the  go- 
vernment to  a specific  point  upon  any  one  of  those  resolutions,  but  to 
endeavour  to  obtain  the  general  opinion  of  the  House  of  Commons 
as  to  what  measures  would  be  likely  to  meet  with  a general 
assent.’ h On  February  11,  1867,  Mr.  Disraeli  (the  Chancellor  of 
the  Exchequer)  moved  that  the  House  of  Commons  should  on  a cer- 
tain day  resolve  itself  into  a oommittee  of  the  whole  to  consider  of 
the  original  Reform  Act ; proposing  to  submit  to  this  committee 
thirteen  resolutions  on  the  subject  of  Reform.  But  on  the  day 
named,  when  Mr.  Disraeli  moved  that  the  House  should  go  into 
committee  on  these  resolutions,  it  was  objected  that  they  ‘ were 
simply  abstract  propositions,'  conveying  ‘no  definite  idea  whatever,’ 
and  depending  altogether  upon  details  not  yet  made  known  as 
to  their  actual  operation.  It  was  furthermore  asserted  to  be  ‘ the 
duty  of  the  executive  government  to  give  advice  to  this  House, 
to  initiate  its  business,  and  to  decide  on  what  propositions  shall 
be  brought  forward  on  important  public  occasions :’  while  ‘ it  is 
the  business  of  the  House  to  decide  on  the  acts  of  the  executive 

1 Hans.  Deb.  in  loco.  Annual  " Earl  of  Derby,  Hans.  Deb.  vol. 
Register,  1858,  chaps,  iii.  and  iv.  clxxxv.  p.  1286. 
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government,  and  if  it  does  not  approve  them  to  censure  them.  If 
the  House  allows  itself  to  be  induced  to  take  a consultative  position 
— if  it  begins  a measure  which  government  ought  to  begin,  and 
allows  itself  to  be  asked  questions,  and  to  give  its  views  to  the 
government,  the  House  will  be  taking  away  the  responsibility  of 
the  ministers  of  the  crown.’ 1 On  the  following  day,  Mr.  Disraeli 
informed  the  House  that  ministers  had  determined  not  to  press  their 
resolutions,  but  to  bring  in  a Reform  Hill  as  speedily  as  possible. 
This  decision  gave  general  satisfaction,  and  forestalled  an  intended 
motion  of  Mr.  Gladstone  to  the  effect  that  a discussion  of  the  pro- 
posed resolutions  must  have  tended  to  delay  the  practical  con- 
sideration of  the  question,  and  that  it  would  be  for  the  public 
advantage  that  the  government  plan  should  be  submitted  to  the 
House  in  a definite  form.! 

The  new  Reform  Bill  was  submitted  to  the  House  of  Commons  by 
Mr.  Disraeli  on  February  25 ; but  being  too  restricted  in  its  exten- 
sion of  the  franchise  to  the  working  classes,  it  failed  to  satisfy  the 
House.  Without  waiting  for  any  direct  vote  upon  the  question,  the 
government  withdrew  this  Bill,  and  on  March  18  introduced  another 
of  a more  liberal  character.  This  measure  had,  it  appears,  already 
engaged  the  attention  of  the  cabinet,  but  being  disapproved  of  by 
three  prominent  and  influential  ministers,  it  had  been  laid  aside  in 
favour  of  the  one  first  presented  to  the  House.  Its  resuscitation  led 
to  the  resignation  of  these  ministers,  but  their  places  were  filled  up, 
and  the  Bill  proceeded  upon.  During  its  progress  through  the 
House  of  Commons,  the  ministerial  measure  encountered  a for- 
midable opposition,  and  was  subjected  to  numerous  and  important 
amendments ; but  was  finally  passed  on  July  15.  After  a narrow 
escape,  owing  to  further  amendments  which  were  inserted  in  the 
Bill  by  the  House  of  Lords,  to  which  the  Commons  refused  to  agree, 
it  became  law ; materially  altered,  indeed,  from  the  original  draft 
agreed  upon  by  the  ministers,  in  some  respects  contrary  to  their  ad- 
vice and  approval,  but  not  so  as  to  induce  them  to  abandon  the  charge 
of  it,  or  to  be  unwilling  to  hold  themselves  responsible  for  it.k 

It  will  be  observed  that  the  peculiar  responsibility  which 
attaches  to  ministers  of  the  crown  in  matters  of  legisla- 
tion is  confined  for  the  most  part  to  the  initiation  and 
control  of  public  business.  As  regards  Private  Bills, 
wherein  the  rights  of  private  parties  are  adjudicated  upon 
by  Parliament  in  a semi-judicial  manner,  an  opposite 

1 Mr.  Lowe,  i bid.  p.  1)00.  And  see  k Hans.  Deb.  Session  1807.  Cox, 
Earl  Grey’s  observations,  ibid.  pp.  Hist.  Deform  Bills  of  1806  & 1807, 
1294-1298.  chapters  vi.-xix. 

) Ibid.  pp.  1021,  1022. 
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principle  prevails.  Thus,  it  was  remarked  by  Sir  Robert 
Peel,  when  Home  Secretary  in  1830,  in  reference  to  the 
Rye  Harbour  Bill,  then  pending  in  Parliament,  ‘ I must 
decline  interference  with  any  private  Bill,  and  I cannot 
but  think,  from  the  experience  of  every  day,  that  the 
principle  on  which  ministers  abstain  from  any  such  inter- 
ference is  most  salutary.’1  Again,  it  was  stated  by  the 
Chancellor  of  the  Exchequer  (Mr.  Baring)  in  1840,  that 
‘ it  is  contrary  to  all  established  practice  for  ministers  of 
the  crown  to  give  an  opinion  upon  a private  Bill.’”  For 
this  reason,  as  well  as  on  account  of  their  pressing  official 
duties,  the  occupants  of  the  Treasury  bench  are  exempt 
from  serving  on  Private  Bill  Committees.” 

But  if  an  attempt  should  be  made  to  infringe  upon  the 
established  rules  of  Parliament  by  urging  the  House  to 
permit  a private  Bill  to  proceed,  notwithstanding  the 
report  of  the  committee  on  standing  orders  against  it,  it 
would  be  ‘ usual  for  the  Vice-President  of  the  Board  of 
Trade,  or  some  other  member  of  the  government,  to 
support  the  general  authority  of  committees  of  the 
House.’ 0 So  also  if  the  interests  of  the  public  were  likely 
to  be  injuriously  affected  by  a private  Bill,  ministers 
would  be  justified  in  using  their  influence  to  oppose  it  ;p 
because  they  are  responsible  for  exercising  the  prerogative 
of  the  crown  so  as  to  control  all  legislation  in  Parliament, 
whether  upon  public  or  private  matters,  for  the  further- 
ance of  the  public  welfare. 

Since  the  establishment  of  parliamentary  government, 
the  crown  has  ceased  to  exercise  its  undoubted  preroga- 
tives, as  an  essential  part  of  the  legislature,  by  the  direct 
personal  intervention  of  the  sovereign.  Its  legislative 
powers  are  now  effectually  put  forth  in  both  Houses, 
and  especially  in  the  House  of  Commons,  by  means  of 
responsible  ministers,  who,  availing  themselves  of  the 

1 Mirror  of  Parlt.  1830,  p.  2000.  ° Sir  R.  Peel,  ibid.  vol.  lxxx.  p. 

“ Ibid.  1840,  p.  4657.  177. 

“ Hans.  Deb.  vol.  clxxv.  p.  1545.  » Case  of  the  Mersey  Conservancy. 
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influence  which  they  possess  as  members  of  Parliament, 
serve  as  the  mouthpiece  and  representatives  therein  of 
the  monarchical  element  in  our  constitution.1*  Contem- 
poraneously with  the  introduction  into  our  political  sys- 
tem of  the  constitutional  usage  whereby  the  sovereign 
abstains  from  exercising  direct  and  external  authority 
over  the  Houses  of  Parliament,  in  matters  of  legislation, 
we  find  the  modem  machinery  for  the  control  of  legisla- 
tion on  behalf  of  the  crown  coming  into  play.  The  last 
occasion  upon  which  an  English  sovereign  vetoed  a Bill 
presented  for  the  royal  assent  was  in  1707,r  whilst  the 
first  resolution  of  the  House  of  Commons,  to  forbid  the 
reception  of  petitions  for  grants  of  money  without  the 
consent  of  the  crown,  was  agreed  to  in  the  previous 
year."  Thenceforth,  the  rules  of  Parliament,  which  pro- 
hibit the  introduction  of  a Bill  to  appropriate  any  portion 
of  the  public  revenue,  except  at  the  recommendation  of 
the  crown,  through  a responsible  minister, — and  which 
require  the  consent  of  the  crown  before  either  House  can 
agree  to  a Bill  affecting  the  royal  prerogative, ‘ — together 
with  the  admitted  right  of  ministers,  so  long  as  they 
retain  the  confidence  of  the  House  of  Commons,  to  regu- 
late the  course  of  public  business — have  secured  the 
rights  of  the  sovereign,  as  a constituent  part  of  the 
legislative  body,  as  unmistakeably,  if  not  more  effectually 
than  by  the  direct  interposition  of  a personal  veto. 

‘ The  authority  of  the  crown  in  England,’  says  Lord 
Derby,  ‘ does  not  depend  upon  the  veto  which  her 
Majesty  theoretically  possesses  to  impose  upon  Acts  of 
Parliament  after  they  have  passed,  but  upon  the  right 
and  proper  influence  which  she  exercises  over  her  minis- 
ters, and  through  them,  over  both  branches  of  the  legisla- 
ture, which  gives  her  the  opportunity  of  exercising  her 


and  Docks  Bill,  ibid.  vol.  cxlvii.  pp.  ' See  Hearn,  Government  of  Eng- 
15-10.  land,  p.  01. 

’ See  ante,  vol.  i.  pp.  7,  8,  240;  • Ante , vol.  i.  p.  420. 

Park’s  Dogmas,  p.  126.  1 Ibid,  and  ante,  p.  208. 
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judgment  upon  measures  before  they  have  been  submitted 
to  Parliament,  not  after  they  have  received  its  assent.’" 
To  the  same  effect.  Lord  Palmerston  states  that  it  is  ‘ a 
fundamental  error  ’ to  suppose  that  ‘ the  power  of  the 
crown  to  reject  laws  has  ceased  to  exist.’  ‘ That  power 
survives  as  before,  but  it  is  exercised  in  a different  man- 
ner. Instead  of  being  exercised  upon  the  laws  presented 
for  the  royal  assent,  it  is  exercised  by  anticipation  in  the 
debates  and  proceedings  of  the  two  Houses  of  Parlia- 
ment. It  is  delegated  to  those  who  are  the  responsible 
advisers  of  the  crown  ; and  it  is  therefore  not  possible 
that  a law  passed  by  the  two  Houses  should  be  presented 
to  the  crown,  and  should  then  by  the  crown  be  refused. 
And  why  is  this?  Because  it  cannot  be  imagined  that  a 
law  should  have  received  the  consent  of  both  Houses  of 
Parliament,  in  which  the  responsible  ministers  of  the 
crown  are  sitting,  debating,  acting,  and  voting,  unless 
those  who  advise  the  crown  have  agreed  to  that  law, 
and  are  therefore  prepared  to  counsel  the  sovereign 
to  assent  to  it.  If  a law  were  passed  by  the  two  Houses 
against  the  will  and  opinion  of  the  ministers  of  the  day, 
those  ministers  must  naturally  resign  their  offices,  and 
be  replaced  by  men  in  whose  wisdom  Parliament  reposed 
more  confidence,  and  who  agreed  with  the  majorities  in 
the  two  Houses. ,T 

Rojni  veto  But,  if  need  be,  the  dormant  power  of  the  crown  to 

on  Bill* ; ve^Q  a jjjjj  presente(]  by  the  two  Houses  of  Parliament  for 
the  royal  assent  could  be  revived  and  exercised  ; — pro- 
vided only  that  a ministry  could  be  found  to  assume  the 
responsibility  of  such  an  act — for  ‘ her  Majesty  has  no 
constitutional  right  to  abdicate  that  part  of  her  prero- 
gative which  entitles  her  to  put  a veto  upon  any 
measure  she  thinks  fit.’ " And  ‘ although  no  minister 
can  introduce  a measure  into  either  House  without  the 


11  Hans.  Deb.  vol.  cxxxiv.  p.  839.  pp.  (10-04. 

' Hans.  Deb.  vol.  clix.  p.  1386;  " Mr.  .Secretary  Hardy,  linns.  I)eb. 

and  sec  lleam,  Govt,  of  England,  vol.  cxcii.  p.  732. 
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consent  of  the  crown,  such  consent  is  only  given  in 
the  first  instance  in  the  executive  capacity  of  the  so- 
vereign. It  implies  no  absolute  approbation  of  the 
measure,  but  merely  signifies  the  royal  pleasure  that  the 
two  branches  of  the  legislature  should  consult  upon  the 
merits  of  the  case.  As  a branch  of  the  legislature  whose 
decision  is  final,  and  therefore  last  solicited,  the  opinion 
of  the  sovereign  remains  unshackled  and  uncompromised 
until  the  assent  of  both  Houses  has  been  received.  Nor 
is  this  veto  of  the  English  monarch  an  empty  form.  It  is 
not  difficult  to  conceive  the  occasion,  when  supported  by 
the  sympathies  of  a loyal  people,  its  exercise  might  defeat 
an  unconstitutional  ministry,  and  a corrupt  Parliament.’ x 

A remarkable  case,  illustrative  of  this  doctrine,  occurred  in  1858, 
in  relation  to  the  Victoria  Station  and  Pimlico  Railway  Bill,  which 
affected  certain  rights  of  property  vested  in  tho  crown.  The  First 
Commissioner  of  Public  Works  (Sir  Benjamin  Hall)  had  consented 
to  the  measure,  but  during  its  progress  through  Parliament  a change 
of  ministry  took  place,  and  the  new  Commissioner  (Lord  John 
Manners)  insisted  upon  a particular  alteration  of  the  scheme,  to 
which  the  applicants  for  the  same  were  unwilling  to  agree.  But  the 
House  of  Lords,  before  whom  the  Bill  was  pending,  granted  leave  to 
the  Commissioners  of  Pnblic  Works  to  be  heard  by  counsel  against 
tho  Bill,  and  it  being  intimated  that  unless  it  were  altered  the  go- 
vernment would  advise  the  crown  to  veto  it,  the  committee  amended 
the  Bill  in  accordance  with  the  views  of  tho  First  Commissioner, 
and  it  received  the  royal  assent.* 

Under  ordinary  circumstances,  however,  if  ministers 
should  be  unable  to  prevent  the  passing  of  a measure 
through  the  House  of  Commons  to  which  they  were 
opposed,  they  would  take  advantage  of  the  co-ordinate 
and  independent  legislative  powers  of  the  Second  Cham- 
ber, wherein  the  obnoxious  Bill  might  be  rejected,  or 
amended  in  conformity  with  their  views,  or  so  as  to  con- 
ciliate the  favour  of  the  contending  parties.  Less  under 
the  influence  of  popular  passion,  or  transient  political 

* Disraeli’s  Jxtrd  George  Bentinek,  092,  797.  Lords'  Journals,  vol.  xc. 

4th  ed.  p.  05.  p.  302. 

* Hans.  Deb.  vol.  cli.  pp.  586  -589, 
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excitement  than  the  House  of  Commons,  the  Lords  often 
interpose  successfully  to  strengthen  the  hands  of  ministers 
of  the  crown,  by  hindering,  for  a time  at  least,  the  adop- 
tion of  measures  which  may  reasonably  be  regarded  with 
mistrust  or  apprehension.'  Otherwise,  and  as  a last  resort 
before  the  Bill  has  gone  through  both  Houses,  an  appeal 
must  be  made  to  the  constituent  body,  which,  if  it 
should  result  in  an  unmistakeable  expression  of  public 
opinion  in  favour  of  the  particular  measure,  will  ulti- 
mately lead  to  its  acceptance  by  the  crown.* 

(c.)  The  oversight  and  control  of  Business  in  Parliament. 

Ministers  of  the  crown  are  constitutionally  responsible, 
not  merely  for  the  preparation  and  conduct  of  legislative 
measures  through  both  Houses  of  Parliament,  and  for  the 
control  of  legislation  which  is  undertaken  by  private 
members,  but  also  for  the  oversight  and  direction  of  the 
entire  mass  of  public  business  which  may  come  before 
either  House.  Nothing  should  be  left  to  the  will  and 
caprice  of  a fluctuating  majority,  but  the  efforts  of  minis- 
ters should  be  continually  directed  to  the  furtherance  of 
business  in  Parliament,  in  such  manner  as  will  best  pro- 
mote the  public  interests,  and  ensure  the  convenience 
of  members  generally.  For  ministers  are  the  natural 
leaders  in  both  Houses,  as  well  as  the  proper  guardians 
of  the  powers  and  privileges  of  Parliament.  Represent- 
ing therein  the  authority  of  the  crown,  and  exercising 
therein  the  influence  which  appertains  to  them  in  that 
capacity,  it  is  their  duty  to  regulate  the  performance  of 
all  parliamentary  functions,  so  as  to  keep  them  within 
proper  limits,  and  in  a steady  course.b 

In  1692,  before  William  HI.  had  constructed  his  first 
parliamentary  administration,  a formal  complaint  was 

■ See  ante, vol.  i.p.SS;  also  thecase  * See  Bowyer,  Const.  I,aw,  p.  105. 

of  the  Forgery  Punishment  Bill,  mite,  * Hearn,  Govt.  of  England,  p.  636. 

p.  802,  and  that  of  the  Irish  Church  Mr.  Gladstone,  Hans.  Deb.  vol.  cxcii. 
Suspensory  Bill,  ante,  p.  310;  and  p.  1100-1194. 

Hans.  Deb.  vol.  cxciii.  pp.  975,  1007. 
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made  by  ministers  to  the  king,  that  ‘ nobody  knew  one  Advan- 
day  what  the  House  of  Commons  would  do  the  next,’  p^c- 
and  that  ‘ it  were  perhaps  too  confident  a thing  for  any-  tiM- 
one  to  pretend  to  say  the  parliament  will  or  will  not  do 
anything  whatsoever  that  may  be  proposed  to  them.’0  The 
present  highly  organised  system  of  parliamentary  govern- 
ment has  been  elaborated  by  the  wisdom  and  experience 
of  successive  generations,  in  order  to  remedy  this  evil 
condition,  and  to  establish  harmony  and  unanimity  be- 
tween the  crown  and  Parliament.  Now-a-days,  imme- 
diately upon  the  formation  of  a ministry,  it  assumes,  in 
addition  to  the  ordinary  duties  of  an  executive  govern- 
ment, other  and  more  important  functions — unknown  to 
the  theory  of  the  constitution — namely,  the  management, 
control,  and  direction  of  the  whole  mass  of  political 
legislation,  by  whomsoever  originated,  in  conformity  with 
its  own  ideas  of  political  science  and  civil  economy ; and 
so  long  as  it  commands  the  confidence  of  the  House  of 
Commons,  it  should  be  able  to  prevent  the  adoption  by 
Parliament  of  any  measure,  which,  in  the  judgment  of 
ministers,  is  inexpedient  or  unwise0 

In  view  of  the  great  and  increasing  amount  of  public 
business  which  is  now  undertaken  by  ministers  of  the 
crown,  successive  parliamentary  committees  have  advised 
the  adoption  of  rules  to  facilitate  the  distribution  and 
disposal  thereof  by  the  government;  and  the  House  of 
Commons  has  always  evinced  the  utmost  readiness  in 
furthering  the  public  business  in  the  hands  of  ministers, 
so  far  as  is  compatible  with  the  rights  and  privileges  of 
private  members. 

A select  committee  of  the  House  of  Commons  on  public 
business,  in  1848,  concluded  a report  containing  numer- 
ous valuable  suggestions,  which  were  afterwards  incorpo- 
rated into  the  practice  of  the  House,  by  expressing  their 


' Dalrymple,  Memoirs  of  Great  of  Eng.  vol.  iv.  p.  433 ; vol.  v.  p.  168. 
Britain,  2nd  cal.  vol.  ii.  App.  part  * Park’s  Dogmas,  p.  30. 
ii.  p.  240 ; and  nee  Macaulay,  Hist. 

vol.  ii.  y 
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belief  ‘ that  by  the  careful  preparation  of  measures,  their 
early  introduction,  the  judicious  distribution  of  business 
between  the  two  Houses,  and  the  order  and  method  with 
which  measures  are  conducted,  the  Government  can  con- 
tribute in  an  essential  degree  to  the  easy  and  convenient 
conduct  of  business.  They  trust  the  efforts  of  the  Govern- 
ment would  be  seconded  by  those  of  independent  members, 
and  that  a general  determination  would  prevail  to  carry 
on  the  public  business  with  regularity  and  despatch.’* 

A similar  committee  of  the  House  of  Commons,  ap- 
pointed in  18G1,  directs  attention  in  their  report  to  the 
large  proportion  of  the  public  business  transacted  in  Par- 
liament, which  is  now  devolved  on  the  ministers  of  the 
crown ; and  proceeds  to  state,  that  ‘ although  it  is  expe- 
dient to  preserve  for  individual  members  ample  oppor- 
tunity for  the  introduction  and  passing  of  legislative 
measures,  yet  it  is  the  primary  duty  of  the  advisers  of 
the  crown  to  lay  before  Parliament  such  changes  in  the 
law  as  in  their  judgment  are  necessary ; and  while  they 
possess  the  confidence  of  the  House  of  Commons,  and 
remain  responsible  for  good  government,  and  for  the 
safety  of  the  state,  it  would  seem  reasonable  that  a pre- 
ference should  be  yielded  to  them,  not  only  in  the  intro- 
duction of  their  bills,  but  in  the  opportunities  for  pressing 
them  on  the  consideration  of  the  House.’ 1 The  com- 
mittee accordingly  advised  that  more  time  should  be 
granted  for  the  consideration  of  government  orders — a 
recommendation  -which  was  concurred  in  by  the  House. 

By  the  present  standing  orders  of  the  House  of  Com- 
mons, Monday,  Thursday,  and  Friday  in  each  week  are 
set  apart  for  government  orders  ; Wednesday  for  orders 
of  the  day,  originating  with  independent  members,  and 
Tuesday  for  notices  of  motions.  At  the  close  of  a ses- 
sion, Tuesday  and  Wednesday  are  also  appropriated, 
when  necessary,  for  orders  of  the  day,  gbvernment  orders 

* Commons’  Papers,  1847-8,  vol.  ' Ibid.  1<S01,  vol.  xi.  p.  430. 
xvi.  p.  140. 
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having  the  priority ; and  morning  sittings  are  sometimes 
resorted  to  for  the  purpose  of  furthering  the  public 
business.® 

The  leader  of  the  House  of  Commons  is  at  liberty  to 
arrange  the  order  of  business  appointed  for  government 
nights  as  he  thinks  fit,  it  being  provided  by  a standing 
order  of  the  House  that  * the  right  be  reserved  to  her 
majesty’s  ministers  of  placing  government  orders  at  the 
head  of  the  list,  in  the  rotation  in  which  they  are  to  be 
taken,  on  the  days  on  which  government  bills  have  pre- 
cedence.’11 This  privilege,  however,  should  be  exercised 
with  the  most  4 perfect  courtesy,  and  the  most  impartial 
fairness,’  and  witli  a due  regard  to  the  general  feeling  of 
the  House.1 

On  April  30,  1868,  when  Mr.  Gladstone  brought  in  his  resolutions 
for  the  disestablishment  of  the  Irish  Church,  upon  which  he  de- 
feated the  Government,  fearing  that  ministers  would  not  allow  him 
a proper  opportunity  for  proceeding  thereon,  he  gave  notice  that  on 
the  next  government  day,  at  half-past,  four  o’clock,  he  should  movo 
that  the  standing  order  above  mentioned  should  be  suspended,  and 
the  other  orders  of  the  day  bo  postponed,  until  after  the  order  of  tho 
day  for  the  committee  to  consider  his  resolutions.  But  as  Mr.  Disraeli 
undertook  that  ample  opportunity  for  the  discussion  of  this  question 
shonld  be  afforded  the  motion  was  not  made! 

But  no  control  is  conceded  to  ministers  over  orders  in 
tlie  hands  of  private  members,  which  are  governed  by 
the  ordinary  rules  of  Parliament.  Moreover,  any  private 
arrangement  intended  to  permit  an  independent  member 
to  proceed  upon  a particular  motion  on  a government 
night,  would  be  liable  to  be  overruled  by  the  House ; 
although,  under  ordinary  circumstances,  an  engagement 
made  by  the  leader  of  the  House  would  be  respected.k 


* Sec  May,  Pari.  Tract,  ed.  1868, 
pp.  242-244.  Hans.  Deb.  vol.  cxcii. 
p.  1568. 

h May,  Pari.  Pract.  ed.  1868,  p. 
243 ; and  see  Hans.  Deb.  vol.  clxxiv. 
p.  189 ; ibid.  vol.  cxc.  p.  1200. 

1 Mr.  Disraeli,  ibid.  vol.  clxxxvi. 
p.  1319  j vol.  cxci.  p.  1707. 

1 Ibid.  vol.  exci.  pp.  1680,  1706, 


1710,  1745. 

* Thus,  in  June  1863,  Mr.  Hen- 
nessey’s arrangement  with  Ix>rd 
Palmerston  to  debate  a motion  on 
the  affairs  of  Poland  on  a government 
night  was  set  aside  by  the  House,  and 
Lord  Palmerston  agreed  to  give  him 
another  dav. — Ibid.  vol.  clxxi.  pp. 
899,  1253-1275. 
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It  is  customary,  in  debates  of  the  House,  to  allow 
priority  to  members  of  the  administration  who  wish  to 
speak and  in  all  important  debates,  it  is  usual  for  the 
speaker  to  give  preference,  alternately,  to  the  known  sup- 
porters and  opponents  of  the  question  ;m  and  it  would  be 
considered  irregular  to  interfere  with  the  speaker’s  call 
in  favour  of  any  other  member.”  When  many  members 
desire  to  address  the  House,  it  is  common  for  an  arrange- 
ment to  be  made  between  the  Government  and  the 
Opposition  ‘ whippers-in  ’ to  afford  a suitable  opportunity 
for  the  several  members  to  speak  who  wish  to  be  heard.” 
The  principal  ‘ whipper-in  ’ on  behalf  of  the  govern- 
ment is  the  parliamentary,  or,  as  he  is  otherwise  called, 
the  Patronage  Secretary  of  the  Treasury,  who  is  a very 
important  personage.  He  is  usually  one  of  the  tellers  in 
great  political  divisions,  and  it  devolves  upon  him,  under 
the  direction  of  the  leader  of  the  House,  ‘ to  facilitate,  by 
mutual  understanding,  the  conduct  of  public  business,’ 
and  ‘ the  management  of  the  House  of  Commons — a posi- 
tion which  requires  consummate  knowledge  of  human 
nature,  the  most  amiable  flexibility,  and  complete  self- 
control.’ 1  11  He  is  also  responsible  for  ‘ making  a House,’ 
and  for  preventing  a ‘ count-out  ’ at  unseasonable  times. pp 


1 Hans.  Deb.  vol.  lxvii.  p.  898. 

” Ibid.  vol.  lxxvii.  p.  886.  May, 
cd.  1868,  p.  297. 

■ Hans.  Deb.  vol.  cliii.  p.  839. 
But  in  disputed  cases  an  appeal  may 
be  made  to  the  House. — May,  p.  295. 

° Hans.  Deb.  vol.  clxxxii.  pp.  1972, 
2173 ; ibid.  vol.  cxci.  pp.  1422-1424. 
' 1 1 is  a necessary  consequence  of  our 
parliamentary  constitution,  and  the 
mode  in  which  business  in  this  House 
must  be  carried  on,  that  generally 
discussion  must  be  confined  to  a few 
what  are  called  leading  members; 
yet  there  are  questions  which  some- 
times arise,  like  the  one  concerning 
the  maintenance  of  the  Established 
Church  in  Ireland,  on  which  it  is  not 
fair  that  the  discussion  should  be 
confined  to  those  gentlemen  only.’ — 
Mr.  Disraeli,  ibid.  p.  1462. 


r Disraeli's  Lord  George  Bentinck, 
4th  ed.  pp.  145,  314.  Bitchie's 
Modern  Statesmen  (the  Treasury 
Whipper-in),  and  Chambers’  Journal, 
December  26,  1868  (the  Whips). 
In  the  new  House  of  Commons  about 
to  be  erected,  there  will  be  private 
rooms  contiguous  to  the  chamber,  for 
the  use  of  the  Secretary,  and  of  tho 
ex-Secretary,  in  addition  to  the  room 
for  the  Cabinet  ministers.  It  has  also 
been  proposed  to  provide  rooms  near 
to  the  House  for  the  several  depart- 
ments of  government,  where  their 
boxes  and  papers  may  be  kept,  and 
where  ministers  may  transact  busi- 
ness with  their  subordinate  officers. 
— Rep.  Com.  IIo.  Commons  Arrange- 
ments, 1868,  p.  vi. 
re  See  pod,  p.  449, 
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As  * whipper-in,’  the  Secretary  is  generally  assisted  by 
two  of  the  junior  Lords  of  the  Treasury.  These  useful 
functionaries  are  expected  to  gather  the  greatest  numbers 
of  their  own  party  into  every  division,  and  by  persuasion, 
promises,  explanations,  and  every  available  expedient,  to 
bring  their  men  from  all  quarters  to  the  aid  of  the 
Government  upon  any  emergency.  It  is  also  their  busi- 
ness to  conciliate  the  discontented  and  doubtful  amongst 
the  ministerial  supporters,  and  to  keep  everyone,  as  far 
as  possible,  in  good  humour. 

The  Opposition,  likewise,  have  their  * whippers-in,’  who 
perform  similar  services  for  their  own  party.  They  are 
usually  gentlemen  who  have  filled  the  like  offices  when 
their  party  was  in  power,  or  others  selected  by  the  chiefs 
of  the  Opposition  for  that  purpose. 

In  the  House  of  Lords,  the  Postmaster-General  and  the  in  th0 
Master  of  the  Buckhounds  have  generally  been  the  minis- 
terial  ‘whippers-in,’  and  for  the  Opposition,  peers  who 
have  held,  or  expect  to  hold,  similar  offices  are  chosen.'1 

(d.)  The  necessity  for  unanimity  and  co-operation  amongst 
Ministers  of  the  Crown  upon  the  basis  of  party. 

The  influence  which  is  rightfully  exercised  by  ministers  Political 
of  the  crown  in  the  Houses  of  Parliament  depends,  in 
the  first  instance,  upon  the  degree  of  unity  and  of  ministry, 
mutual  co-operation  they  exhibit  between  themselves; 
and  finally  upon  the  amount  of  control  they  are  able  to 
exercise  over  the  political  party  to  which  they  belong. 

We  have  now  to  consider  the  mode  in  which  these  vital 
elements  of  ministerial  existence  are  exemplified. 

In  tracing  the  origin  and  development  of  the  rule  which 
requires  political  unanimity  amongst  the  ministers  of  the 
crown,  we  have  seen  that  it  has  become  an  acknowledged 
principle  that,  so  long  as  a minister  continues  to  form 
part  of  a government,  he  shares  with  his  colleagues  an 

i Private  information  from  Sir  Erskino  May. 
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equal  responsibility  for  everything  that  is  done  or  agreed 
upon  by  them.  Except  in  the  case  of  an  admitted  ‘ open 
question,’  it  must  be  taken  for  granted  that  the  whole 
Cabinet  have  assented  to  the  ministerial  policy  as  officially 
transacted  or  propounded  by  one  of  their  number/  It 
is  not  therefore  allowable  for  a Cabinet  minister  to  oppose 
the  measures  of  government — to  shrink  from  an  unquali- 
fied responsibility  in  respect  to  the  same — to  refrain  from 
assisting  his  colleagues  in  the  advocacy  of  their  particular 
measures  in  Parliament’— or  to  omit  the  performance  of 
any  administrative  act  which  may  be  necessary  to  carry 
out  a decision  of  the  government — even  though  he  may 
not  have  been  a consenting  party  thereto/  A minister 
who  infringes  any  one  of  these  rules  is  bound  to  tender 
his  immediate  resignation  of  office. 

The  responsibility  of  a minister  who  has  no  seat  in  the 
Cabinet  is  less  comprehensive,  although  in  its  degree  no 
less  complete.  Such  an  one  is  required  to  render  active 
assistance  in  sustaining  the  policy  of  the  government ; 
and  in  carrying  out,  intelligently  and  faithfully,  the  in- 
structions given  him  by  his  political  chief.  But  his  in- 
dividual responsibility  ends  here.  If  called  upon  to 
represent  the  department  to  which  he  belongs,  in  either 
House  of  Parliament,  he  does  so,  strictly  speaking,  as  the 
organ  and  mouthpiece  of  his  official  superior.  He  cannot 
be  held  answerable  for  a policy  in  the  framing  of  which 
he  has  had  no  share.  His  responsibility  is  that  of  a 
subordinate,  not  of  a principal,  and  mainly  consists  in  an 
accountability  for  the  efficient  discharge  of  the  duties 
assigned  to  him,  in  subjection  to  the  acknowledged  au- 
thority of  the  head  of  his  department.” 

' 8ee  mile,  p.  218;  and  see  Mr.  vol.  olxviii.  p.  170 ; and  see  ibid.  vol. 
Gladstone's  observation,  quoted  and  cbtvi.  p.  1388. 
endorsed  by  Earl  Grey,  ‘ that  it  is  * Earl  Grey,  on  tlie  Jamaica  debt, 
one  of  our  first  duties  to  decline  to  ibid.  vol.  clxviii.  pp.  276,  280.  Re- 
ncquit  anv  member  of  the  Cabinet  of  yarding  differences  of  opinion  be- 
responsibility  for  the  announced  and  tween  two  or  more  administrative 
declared  policy  of  another.’— Hans,  departments,  see  ante,  p.  104. 

Deb.  vol.  cxeii.  p.  2067.  ■ See  poet,  p.  369  ; and  Mr.  Lowe's 

‘ Mr.  Gladstone,  in  Hans.  Deb.  case,  ante,  vol.  i.  p.  267  note  p. 
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But  questions  will  sometimes  arise  which,  in  the  opinion 
of  leading  members  of  a government,  are  of  too  doubtful, 
delicate,  or  complex  a nature  to  admit  either  of  agree- 
ment or  compromise,  and  yet  which  require  an  immediate 
settlement.  Upon  such  questions,  Cabinet  ministers  may 
agree  to  differ,  and  when  brought  before  Parliament  they  open 
are  treated  as  ‘ open  questions  ’ to  be  advocated  or  op-  ‘motions, 
posed  by  individual  ministers  at  their  discretion. 

It  is  impossible  to  define,  beforehand,  what  questions 
may  properly  be  accounted  ‘ open,’  without  detriment  to 
the  character  of  a ministry,  or  to  its  claims  to  the  respect 
and  confidence  of  Parliament.  Since  unanimity  in  the 
Cabinet  has  become  an  acknowledged  rule,  such  great 
questions  as  Parliamentary  Reform,  the  Ballot,  the  Abo- 
lition of  the  Slave  Trade,  Roman  Catholic  Emancipation, 

Free  Trade,  with  other  minor  matters,  have  severally  been 
considered  as  * open  questions  ’ by  some  administrations, 
though  not  by  others/ 

But,  however  unavoidable  they  may  be  under  certain 
exceptional  circumstances,  the  multiplication  of  ‘open 
questions  ’ must  be  regarded  as  a great  evil,  as  they  tend 
to  diminish  the  sense  of  individual  responsibility,  which 
ought  to  be  keenly  felt  by  everyone  who  is  admitted  to 
share  in  the  government  of  the  country.  If  all  questions 
were  open,  and  the  minority  in  a ministry  opposed,  or 
refused  to  support  the  majority,  few  important  measures 
could  be  carried  ; and  the  degrading  spectacle  would  be 
exhibited  of  a government  without  a decided  policy  upon 
the  grave  political  issues  that  are  continually  arising,  and 
which  need  to  be  determined  upon  definite  principles 
that  can  be  understood  and  appreciated  by  the  nation  at 
large.w  

' Mirror  of  Pari.  1830,  pp.  3067-  opinions,  Edinb.  Review,  vol.  Ixxi. 

3070 ; and  see  ante,  vol.  i.  p.  146.  p.  403  ; Lord  John  Russell,  as  to 

* Earl  Grey,  Pari.  Govt,  new  ed.  their  being  generally  inexpedient, 
p.  110.  See  Macaulay’s  arguments  Mirror  of  Pari.  1840,  p.  620;  and 
m favour  of  open  questions,  Mirror  of  see  Lewis,  on  Matters  of  Opinion, 

Pari.  1830,  p.  3067 ; Sir  R.  Peel’s  ch.  vii.  ‘ On  the  applicability  of  the 
arguments  against  them,  Aid,  1840,  principle  of  authority  to  the  decisions 
p.  602;  an  artiolo  ( probably  written  of  political  bodies.’ 
oy  Macaulay)  refuting  Sir  It.  Peel's 
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In  proof  of  the  growth  and  present  development  of 
constitutional  practice  on  this  subject,  the  following  pre- 
cedents may  be  cited  : — 

(1.)  vis  regards  Cabinet  Ministers. 

Lord  Thnrlow  was  Lord  High  Chancellor  daring  the  first  ad- 
ministration of  Mr.  Pitt.  From  the  commencement  of  this  ministry, 
in  1783,  he  made  himself  very  troublesome,  asserting  his  own  inde- 
pendence, persisting  in  a systematic  and  violent  opposition  to  tho 
measures  of  government,  and  never  acting  cordially  with  his  col- 
leagues. To  such  an  extent  did  he  carry  his  offensive  conduct,  that 
it  was  a saying  of  Pitt’s,  that  in  the  Cabinet  Thurlow  * opposed  every- 
thing, proposed  nothing,  and  was  ready  to  support  anything.’  x The 
Prime  Minister  bore  with  him  very  patiently  for  a long  time,  in  con- 
sideration of  his  extraordinary  ability  and  fitness  for  his  distinguished 
office,  but  at  last  found  it  necessary  to  invoke  the  aid  of  the  king  to 
compel  his  colleague  to  behave  with  more  propriety.  Accordingly, 
in  1789,  Mr.  Pitt  wrote  to  his  majesty,  representing  his  difficulties, 
and  stating  how  desirable  it  was  that  there  should  bo  complete 
cordiality  between  the  members  of  the  Cabinet.  Upon  this  tho 
king  wrote  to  the  Chancellor,  and  received  such  a reply  as  led  him 
confidently  to  anticipate  that  Mr.  Pitt  would  have  no  reason  to 
complain  again  on  the  subject.  For  two  or  three  years  matters 
proceeded  more  smoothly,  but  after  that  time  Thurlow  began  again 
to  bo  very  intractable.  At  ministerial  dinners,  whore  it  was  custo- 
mary after  the  cloth  was  removed  to  enter  upon  discussions  on 
Btate  affairs,  he  would  frequently  refuse  to  express  his  opinion  ; and 
would  sometimes  withdraw  to  another  part  of  the  room  and  fall 
asleep.  In  parliament  he  was  so  unreliable  that  it  became  necessary 
to  appoint  another  cabinet  minister  to  act  as  leader  of  the  govern- 
ment in  the  House  of  Lords.  This  made  Thnrlow  very  angry,  and 
he  opposed  the  government  measures  in  the  House  of  Lords  more 
vehemently  than  ever.  At  length  Mr.  Pitt’s  forbearance  was  ex- 
hausted, and  he  wrote  to  the  king,  that  his  majesty  must  choose 
between  his  Prime  Minister  and  his  Chancellor,  for  that  it  was  im- 
possible they  could  continue  any  longer  to  act  together.  Notwith- 
standing his  attachment  to  Thurlow,  the  king  at  once  gave  way, 
and  caused  a communication  to  be  made  to  the  Chancellor  that  ‘ his 
majesty  had  no  longer  any  occasion  for  his  services.’  * The  Great 

* Campbell's  Chancellors,  vol.  v. 
pp.  (501n,  674.  And  see  ibid.  pp. 

612,  474,  648. 

r Ibid. vol. v. pp.565, &C.676.  Stan- 
hope's Pitt,  vol.  ii.  p.  148.  Adolphus, 


George  III.  vol.  v.  p.  234.  In  1770, 
Lord Catnden  was  dismissed  from  tho 
Chancellorship  for  an  attack  upon  his 
colleagues  in  the  House  of  Lords. 
Campbell's  Chancellors,  vol.  v.  p.  283. 
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Seal  was  then  put  into  commission,  until  the  appointment  of  Lord 
Loughborough. 

Since  Mr.  Pitt’s  day,  a more  stringent  practice  has  pre- 
vailed ; and  it  has  become  an  established  principle  that 
when  a member  of  the  administration — whether  he  has  a 
seat  in  the  Cabinet  or  not — votes  against  his  colleagues 
upon  any  government  measure  (not  being  an  open  ques- 
tion), he  is  bound  to  lose  no  time  in  affording  to  the  Prime 
Minister  ‘ an  opportunity  of  placing  his  office  in  other 
hands,  as  the  only  means  in  his  power  of  preventing  the 
injury  to  the  king’s  service  which  might  ensue  from  the 
appearance  of  disunion  in  his  majesty’s  councils.’  * It  is 
then  optional  with  the  head  of  the  administration  either 
to  advise  the  sovereign  to  accept  the  resignation  of  his 
colleague,  or  to  express  his  willingness  to  retain  him  in 
office,  notwithstanding  his  opposition  to  a particular  mea- 
sure of  the  government* 

Thus,  when  Lord  Liverpool’s  Cabinet  had  agreed  to  commence 
proceedings  against  the  consort  of  George  IV.,  by  a Bill  of  pains 
and  penalties,  for  alleged  adultery,  Mr.  Canning — who  then  filled 
the  office  of  President  of  the  India  Board — declined  to  take  any 
part  in  the  proceedings  against  tho  queen,  because  he  had  formerly 
been  employed  as  one  of  her  confidential  advisers.  Whereupon 
he  tendered  his  resignation  of  office,  at  a personal  interview  with 
the  king.  His  majesty,  however,  by  a letter  through  the  Primo 
Minister,  insisted  upon  Mr.  Canning  retaining  his  place ; authorising 
him  to  follow  his  own  judgment  in  respect  to  the  queen,  and  to 
assign,  if  necessary,  the  king’s  express  commands  as  the  reason  for 
his  remaining  in  office.  Mr.  Canning  yielded  to  the  royal  pleasure, 
and  continued  in  the  Cabinet  for  about  six  months  longer;  abstain- 
ing, tlie  while,  from  all  participation  in  tho  proceedings  against  the 
queen.  But  at  the  expiration  of  that  time,  it  became  apparent  that 


* Mr.  Iluskisson's  letter  of  resig- 
nation, in  Mirror  of  1’arL  1828,  p. 
1601. 

* See  the  ease  of  Lords  Sidmouth 
and  Ellenbormigh,  who  were  spe- 
cially invited  to  continue  in  the 
Grenville  Administration,  notwith- 
standing their  opposition  to  any  con- 
cession to  the  Roman  Catholics,  after 
the  Cabinet  had  agreed  upon  a con- 


trary policy.  (Pari  Deb.  vol.  ix.  p. 
300;i*»rf.  vol.  xxiii.  p,  403.)  In  1844, 
and  again  in  1807,  the  LordCbancel- 
lor  Toted  against  his  colleagues  in  the 
ministry  upon  a clause  of  a bill  to 
confer  certain  legal  patronage  upon 
the  laird-Lieutenant  of  Irelaud. 
Hans.  Deb.  vol.  clxxxix.  pp.  813, 
1003. 


Must 

resign. 


unless  re- 
quested to 
remain. 
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discussions  were  likely  to  arise  in  the  House  of  Commons  upon  the 
queen’s  case  ; and  that  the  presence  of  Mr.  Canning,  as  a minister 
in  that  chamber,  if  he  took  no  part  in  the  debate,  would  be  produc- 
tive of  embarrassment  both  to  himself  and  to  his  colleagues.  Ho 
therefore  again  tendered  his  resignation,  which  the  king,  this  time, 
regretfully  accepted. b 

In  1828,  Mr.  Huskisson,  being  then  Secretary  of  State  for  the 
Colonies,  voted  against  his  colleagues  upon  the  East  Retford  Dis- 
franchisement Bill,  in  favour  of  a clauso  to  transfer  the  forfeited 
franchise  to  Birmingham,  in  order  to  redeem  a pledge  which  he  had 
given  on  a former  occasion.  He  immediately  afterwards  tendered 
his  resignation  of  office,  by  letter  to  the  Duke  of  Wellington  (the 
Prime  Minister),  who  accepted  the  same,  and  communicated  the 
letter  of  resignation  to  the  king.  Mr.  Huskisson,  however,  had 
expected  that  the  Premier  would  urge  him  to  remain  in  office,  and 
was  much  chagrined  with  the  duke  for  acting  so  promptly  in  the 
matter.  He  attempted  some  further  explanations,  through  a friend, 
with  the  view  of  showing  that  his  intention  to  retire  from  tho 
ministry  had  been  misunderstood.  But  the  duke  characteristically 
replied,  ‘ It  is  no  mistake,  it  can  be  no  mistake,  and  it  shall  be  no 
mistake.’  0 


(2.)  As  regards  Ministers  not  in  the  Cabinet. 


Opposition 
of  sub- 
ordinate 
ministers. 


In  February  1772,  Mr.  Fox  resigned  his  seat  at  tho  Admiralty 
Board,  chiefly  because  of  his  intention  to  oppose  tho  Royal  Marriage 
Act,  a measure  then  in  preparation,  much  desired  by  the  king,  but 
reluctantly  adopted  by  his  ministers.  While  the  Bill  was  pending 
in  Parliament,  the  king  wrote  to  the  Premier  (Lord  North), 
threatening  his  heavy  displeasure  to  all  in  his  service  who  should 
refuse  to  give  it  a hearty  support.1*  In  the  following  December, 
Fox  was  again  in  office,  as  a Junior  Lord  of  the  Treasury.  But 
two  years  afterwards  ho  was  dismissed,  for  being  insubordinate  to 
his  official  superior,  Lord  North* 

In  1822,  Mr.  Huskisson,  who  was  not  then  a cabinet  minister, 
but  held  the  office  of  First  Commissioner  of  Woods  and  Forests, 
had  felt  it  his  duty  to  oppose  his  colleagues  upon  the  Com  question, 
whereupon  ho  lost  no  time  in  tendering  his  resignation  to  Lord 
Liverpool,  the  Prime  Minister,  but  ho  was  induced  to  withdraw  it, 
and  continuo  in  office/  In  1829,  Sir  Charles  Wetherall,  being 
Attorney-General,  opposed  the  Roman  Catholic  Relief  Bill,  which 


* Stapleton's  Canning  and  his 
Times,  pp.  290—318. 

' Edinb.  Review,  vol.  cx.  p.  81. 

*'  I hid.  vol.  xeix.  p.  6.  Mahon, 
Hist,  of  Eng.  vol.  v.  p.  4(39. 


* Mahon,  vol.  v.  p.  408. 

' See  Mirror  of  Pari.  1828,  pp. 
1(389-1708.  In  like  manner,  the  lit. 
lion.  O.  W.  Wynn,  after  voting 
against  his  colleagues  on  the  Alien 
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had  been  brought  in  as  a government  measure,  and  he  was  shortly 
afterwards  removed  from  office,  and  Sir  J.  Scarlett  appointed  in  his 
place.*  In  October  1881,  Earl  Howe  was  dismissed  from  his  office 
as  Lord  Chamberlain  to  the  qneen,  in  consequence  of  his  vote  in 
opposition  to  the  Reform  Bill.  Formerly,  when  the  Reform  question 
was  before  Parliament,  he  had  intimated  his  intention  of  voting 
against  it,  and  had  placed  liis  office  at  the  disposal  of  the  govern- 
ment, but  had  been  requested  to  retain  it,  with  a distinct  recogni- 
tion of  his  privilege  to  vote  as  he  pleased,  from  the  circumstance 
that  he  was  attached  to  the  queen’s  household,  usually  considered 
as  being  independent  of  party  politics.  On  this  occasion,  however, 
Earl  Howe  had  thought  it  unnecessary  to  communicate  with  the 
government  touching  his  intended  vote,  and  he  was  surprised  when, 
upon  the  recommendation  of  ministers,  his  majesty  removed  him 
from  office,  in  consequence  of  his  vote  against  their  policy .h  In 
1832,  Sir  H.  Parnell,  the  Secretary  at  War,  left  the  House  beforo 
the  division  on  a motion  involving  a censure  upon  ministers,  not- 
withstanding that  the  strongest  representations  were  made  to  him 
upon  the  nature  of  the  question  ; whereupon  he  was  removed  from 
office,  upon  the  unanimous  recommendation  of  the  Cabinet.*  In 
1840,  Mr.  Baines,  the  President  of  the  Poor  Law  Board,  voted 
against  the  government  measure  for  the  repeal  of  the  Navigation 
laws,  but  the  Prime  Minister  explained  to  the  House  of  Commons 
that  Mr.  Baines  had  only  accepted  office  conditionally  that  he 
should  bo  allowed  to  vote  as  he  thought  fit  upon  this  question.  1 
Again,  in  1854,  upon  another  question,  Mr.  Baines  felt  it  his  duty 
to  oppose  his  colleagues ; but  his  proffered  resignation  was  declined, 
on  account  of  the  high  sense  entertained  of  his  public  services.11 

The  strictness  of  discipline  which  is  now  observed 
amongst  the  subordinate  ministers  of  the  crown  may  be 
further  illustrated  by  the  following  examples : — 

In  1863,  the  Chief  Secretary  for  Iroland,  after  writing  to  a mem- 
ber of  the  House  of  Commons,  promising  his  assistance  in  passing  a 


Bill,  and  Lord  Lonsdale,  after  a 
similar  vote  on  the  Roman  Catholic 
question,  were  nevertheless  con- 
tinued in  office.  Hans.  l)cb.  (3)  vol. 
cii.  p.  682. 

* Mirror  of  Pari.  1829,  pp.  675-683, 
907. 

h Ibid.  Oct.  18:11,  pp.  8027.  3127. 
Corresp.  Will.  IV.  with  Eari  Grey, 
vol.  i.  pp.  870-372.  In  a letter 
addressed  to  the  Prime  Minister  be- 
fore this  occurrence,  the  king  de- 
clared that  1 he  had  not  hesitated  to 
discard  from  his  household  any  indi- 


vidual, whether  holding  a superior  or 
an  inferior  situation,  who,  being  a 
member  of  either  House,  bad  with- 
held or  stated  his  intention  of  with- 
holding his  support  from  the  govern- 
ment upon  the  question  of  Reform.’ 
(Ibid.  vol.  i.  p.  291.)  Being  unable 
to  vote  for  tho  Reform  Bill,  Lord 
Waldegrave  resigned  his  situation  of 
Lord  of  the  Bedchamber,  lb.  p.  300. 

1 Corresp.  Will.  IV.  with  Earl 
Grey,  vol.  ii.  pp.  164,  173. 

* Hans.  Deb.  (3)  vol.  cii.  p.  681. 
k Ibid.  vol.  cxxxii.  pp.  72-80. 


Strict 

discipline. 
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certain  Bill,  afterwards  opposed  the  measure  in  Parliament,  because 
* the  authorities  in  Ireland  ’ disapproved  of  the  measure. ' 

In  1866,  Sir  Rouudell  Palmer  (Attorney-General),  in  debate  on 
the  Government  Reform  Bill,  ‘ with  respect  to  the  Savings  Bank 
Franchise  in  that  measure,  took  the  liberty  of  saying  that  he  re- 
garded it  as  “ by  no  means  the  best  part  of  the  proposal  of  the 
Government,”  ’ m which,  as  he  afterwards  remarked,  ‘ was  as  much 
as  saying  that,  as  far  as  he  individually  could,  ho  disapproved  of  it.’ 
Commenting  upon  a similar  proposition  in  the  Reform  Bill  of  the 
Derby  Ministry,  in  1867,  Sir  R.  Palmer  (being  then  in  opposition) 
characterised  it  as  ‘ utterly  wrong  in  principle,  and  untenable  and 
unsettling  in  practice.’  “ 

Cabinet  ministers,  however,  do  not  hold  themselves 
responsible  for  the  language  of  subordinate  members  of 
the  government. 

Thus,  in  the  debate  on  the  Reform  Bill,  on  September  21,  1831, 
the  Solicitor-General  for  Ireland  gave  utterance  to  an  unconstitu- 
tional dogma,  in  regard  to  the  power  of  the  crown,  in  conjunction 
with  the  House  of  Commons,  to  disfranchise  boroughs,  without 
reference  to  the  Honso  of  Lords.  This  assertion  occasioned  great 
excitement,  and  ministers  were  called  upon  to  disavow  it.  But  the 
Chancellor  of  the  Exchequer  (Lord  Althorp),  while  repudiating  the 
sentiment,  said  he 1 * *  4 did  not  think  it  just,  or  fair,  or  candid,  or  ac- 
cording to  the  customs  and  usages  of  this  House,  to  make  the 
government  responsible  for  any  statement  which  may,  in  the  courso 
of  a debate,  be  made  by  gentlemen  who  are  not  members  of  the 
Cabinet.'  0 


1 Hans.  Deb.  vol.  clxxi.  p.  382. 

J hid.  vol.  clxxxiii.  p.  1061. 

" Ibid.  vol.  clxxxvi.  p.  500. 

° Mirror  of  Pari.  1831,  pp.  2312- 
2316.  Indiscreet  or  inaccurate  lan- 
guage upon  questions  of  public  policy, 
if  made  use  of  by  Cabinet  ministers, 
may  justly  be  made  the  subject  of 
parliamentary  criticism,  but  it  would 
be  more  reasonable  to  call  for  ex- 
planations from  the  minister  whose 
language  is  complained  of,  than  to 
hold  the  head  of  the  administration 
responsible  for  the  same.  See  the 
comment  upon  the  alleged  discre- 
pancy between  the  ministerial  state- 
ments made  by  Mr.  Disraeli  in  the 
House  of  Commons  and  the  Earl  of 
Malmesbury  in  the  House  of  Lords, 
on  Mny  4.  1868.  (Hans.  Deb.  vol. 
cxci.  pp.  1787-1814.)  And  see  the 


references  made  to  a speech  by  Mr. 
Gladstone,  when  Chancellor  of  the 
Exchequer,  in  the  recess  of  1862, 
upon  American  affairs,  wherein  lie 
declared  that  President  Davis  had 
‘ not  only  created  an  army,  but  made 
a nation,’  an  observation  which  was 
4 regretted  ’ by  his  colleagues,  and 
explained  away  to  the  United  States 
Minister  in  London.  7 hid.  vol. 

clxxiii.  p.  148;  vol.  clxxxii.  p.  1164; 
vol.  clxxxiii.  p.  108.  Lord  Camp- 
bell savs:  ‘ It  is  remarkable  that  there 
is  hardly  any  public  man  who  has 
not,  at  some  time  or  other,  indis- 
creetly used  some  expression  which 
lias  passed  into  a by-word  against 
him.’  He  mentions  the  well-known 
instances  of  laird  Melbourne’s  ‘heavy 
blow  and  great  discouragement  to 
the  Church,’  Lord  John  Russell's 
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In  order  to  enable  ministers  to  carry  on  the  government  Minister* 
in  harmony  and  agreement  with  Parliament,  without  their  * 
being  subjected  to  the  degradation  of  becoming  the  mere  mi'mary 
tools  of  a democratic  assembly,  it  is  necessary  that  they  majonti- 
should  be  sustained  by  an  adequate  majority  in  both 
Houses,  and  especially  in  the  House  of  Commons.  This 
advantage  is  ordinarily  secured  to  them  through  the 
agency  of  party.  Whichever  political  party  predominates 
in  the  nation,  and  in  the  legislature,  presumably  selects 
its  best  men  to  be  its  leaders  and  representatives.  The 
sovereign  having  chosen  from  amongst  such  those  whom 
she  is  willing  to  appoint  to  be  her  councillors  and  admi- 
nistrators, the  interests  of  party  and  of  the  state  alike  de- 
mand that  they  should  receive  from  Parliament  a generous 
support ; and  that  so  long,  at  least,  as  the  House  of  Com- 
mons continues  to  repose  confidence  in  them,  they  should 
be  permitted  to  advise  and  influence  the  deliberations  of 
Parliament,  with  the  authority  that  belongs  to  their  office 
as  Ministers  of  the  Crown.  Belying  upon  the  judgment 
and  discretion  of  the  men  to  whom  both  crown  and  Par- 
liament have  agreed  that  the  direction  of  public  affairs 
should  be  entrusted,  the  legislative  chambers  should  be 
willing  to  receive  with  favour  whatever  measures  the 
ministry  may  deem  it  expedient  to  submit  for  their 
sanction ; and  they  should  be  slow  to  impede  or  interfere 
with  the  action  of  ministers  in  executive  matters,  other- 
wise than  by  the  free  criticism  and  promptness  to  demand 
the  redress  of  all  manifest  grievances,  which  is  the  inhe- 
rent prerogative  of  Parliament. 

The  attendance  of  members  who  are  known  to  be  sup-  Attend- 
porters  of  government  is  specially  invited  by  circulars  “ne™£fre 
from  the  Secretary  of  the  Treasury,  issued  shortly  before 
the  opening  of  Parliament,  and  occasionally  during  a ses- 
sion when  important  divisions  are  anticipated.  Upon  a 

‘ finality  of  the  Reform  Bill,’  Ixird  that  ‘ the  right  of  freemen  to  vote 
Lyndhurst's  ‘aliens  in  blood,  Ian-  was  the  plaipiesjHit  nn  ourrepresonta- 
giinge.  and  religion,’  snd  an  unlucky  tive  system.'  Lives  of  the  Clian- 
speech  of  his  own,  in  which  he  said,  cellors,  vol.  v.  p.  207  n. 
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Decline  of 
party  con- 
trol. 


particular  emergency,  the  leader  of  the  House  himself  will 
address  his  supporters  in  this  way.  Similar  circulars  are 
issued,  from  time  to  time,  on  behalf  of  the  Opposition.1’ 
Prior  to  the  Reform  Act  of  1832,  and  until  the  repeal 
of  the  Corn  Laws  by  Sir  Robert  Peel’s  ministry  in  1846, 
party  organisation  seldom  failed  to  secure  an  adequate 
support  in  Parliament  for  the  existing  administration.'* 
But  the  rapid  and  entire  change  of  opinion  which  was 
exhibited  by  Sir  Robert  Peel  in  the  settlement  of  that 
question,  a change  which  he  refrained  from  communicat- 
ing beforehand  even  to  the  leading  members  of  the  Con- 
servative party,  gave  a shock  to  the  old  system  of  party 
government  from  which  it  has  never  fully  recovered  ; 
thereby  rendering  the  repeal  of  the  Corn  Law's  a landmark 
not  only  in  our  economical,  but  also  in  our  constitutional 
history/  Added  to  which,  as  the  other  great  questions 
which  of  old  divided  the  Whigs  and  Tories  into  hostile 
camps  were  disposed  of,  and  as  the  bulk  of  the  nation 
began,  in  consequence  of  the  spread  of  education,  to  take 
a deeper  interest  in  matters  of  political  concern,  the  num- 
ber of  independent  members  has  naturally  and  inevitably 
increased,  until  it  has  become  exceedingly  difficult  for 
any  party  to  secure  a reliable  working  majority  in  the 
House  of  Commons/  It  is,  however,  foreign  to  the  inten- 


► Yonge,Life  of  Ld.  Liverpool,  voL 
ii.  p.  249.  Mirror  of  l’arl.  1835,  p. 
2803.  llaa*.  Deb.  vol.clxxxvi.p.  1084. 

’ Grev,  Pari.  Govt,  new  edit.  p. 
22ft.  Walsh,  Results  of  Reform  Act 
of  1832,  pp.  93,  160. 

' See  Peel's  Memoirs,  vol.  ii.  pp. 
318-324.  Quar.  Review,  vol.  cxii. 
p.  372. 

* See  Hare,  Election  of  Repre- 
sentatives, edit,  of  1806,  pp.  235- 
237,  in  which  will  be  found  the  ex- 
perience of  the  late  Sidney  Herbert 
of  the  effect  of  the  decline  of  party 
control  in  the  House  of  Commons. 
The  extent  to  which  the  old  system 
of  subordination  to  party  leaders  was 
sometimes  carried,  may  be  inferred 
from  the  humorous  description  of  an 


old  Scotch  county  member,  who  was 
n staunch  supporter  of  Mr.  Pitt,  and 
of  whom  it  was  said  ‘ that  his  in- 
variable rule  was  never  to  be  present 
at  a debate,  or  absent  at  a division, 
and  that  he  only  once,  during  the 
course  of  his  long  political  life,  ven- 
tured to  vote  according  to  his  con- 
science, and  that  he  found  on  that 
occasion  he  had  voted  wrong.' 
(Mirror  of  Pari.  Sept.  23,  1831,  p. 
2370.)  Edmund  Burke  used  to  de- 
fine an  independent  member  of  Par- 
liament as  a member  that  no  one 
could  depend  upon ; but  this  is  a 
definition  which  would  find  no  favour 
with  legislators  at  the  present  day. 
See  Hans.  Deb.  vol.  clxxxii.  pp.  923, 
920. 
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tion  of  the  present  writer  to  enlarge  upon  this  topic,  or 
to  speculate  upon  the  means  of  remedying  the  undeni- 
able evils  attendant  upon  a weak  government.  He  pro- 
fesses to  deal  with  facts  and  not  with  theories  ; and  it  has 
been  his  aim  to  limit  himself  strictly  to  the  purpose  in 
hand.  He  is  now  seeking  simply  to  direct  attention  to 
the  facilities  afforded  under  constitutional  government, 
for  the  free  expression  of  the  opinion  of  Parliament  upon 
all  ministerial  acts,  as  well  as  upon  all  legislative  measures ; 
and  to  set  forth  the  reasons  which  entitle  Ministers  of  the 
Crown  to  expect  from  Parliament  either  a cordial  support 
or  a fair  trial. 

And  here  it  will  be  appropriate  to  advert  to  a feature 
in  our  political  system,  which  began  to  be  developed  con- 
temporaneously with  the  establishment  of  parliamentary 
government,  and  which  has  materially  contributed  to  the 
vigour  and  efficiency  of  the  same — namely,  the  presence 
in  both  Houses  of  an  organised  Opposition. 

The  political  party  of  which  the  administration  for  the 
time  being  is  the  mouthpiece  and  representative,  is  invari- 
ably confronted  in  Parliament  by  another  party,  who 
themselves  expect  to  succeed  to  power,  whenever  they 
acquire  sufficient  strength  to  overthrow  their  antagonists, 
and  to  assume  the  responsibilities  of  office.  Acting  upon 
well-defined  principles,  and  within  the  strict  lines  of  the 
Constitution,  to  which  they  profess  an  equal  attachment 
to  that  exhibited  by  its  official  defenders,  the  adherents  of 
this  party  have  been  aptly  styled  ‘ Her  Majesty’s  Opposi- 
tion,’ and  although  the  propriety  of  this  designation  has 
liecn  disputed,1  yet  it  may  be  understood  as  implying  that 
loyalty  to  queen  and  constitution  which  should  distinguish 
alike  all  parties  in  the  Great  Council  of  the  nation. 

1 By  Lord  Melbourne,  who  said,  opposition  to  the  Government  of  the 
‘ I have  heard  gentlemen  in  the  country.’  (Mirror  of  Pari.  1841, 
House  of  Commons  called  to  order  Sess.  2,  p.  640.)  On  the  other  hand, 
for  using  the  word  “opposition,”  be-  Mr.  Disraeli,  in  1801,  made  mention 
cause  nothing  is  more  unparliamen-  of  ‘ the  constitutional  and  formal 
tary  than  to  say  that  a gentleman  name  of  opposition.’  Hans.  Deb. 
came  to  Parliament  pledgod  to  an  vol.  clxii.  p.  132.1. 


The  Oppo- 
sition. 
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Ti.rirfune-  The  Opposition  exercise  a wholesome  influence  upon 
tloa“-  parliamentary  debate,  and  upon  the  conduct  of  the  busi- 
ness of  the  crown  in  Parliament,  for  they  are  the  consti- 
tutional critics  of  all  public  affairs  ;u  and  whatever  course 
the  government  may  pursue,  they  naturally  endeavour  to 
find  some  ground  for  attack.  It  is  the  function  of  an  Op- 
position to  state  the  case  against  the  administration ; to 
say  everything  which  may  plausibly  be  said  against  every 
measure,  act,  or  word  of  every  member  of  the  ministry' ; 
in  short  to  constitute  a standing  censorship  of  the  govern- 
ment, subjecting  all  its  acts  and  measures  to  a close  and 
jealous  scrutiny/ 

But  while  Parliamentary  Opposition  affords  a valuable 
security  against  the  misconduct  of  a Government,  it  is 
liable  to  abuse,  and  may  easily  be  perverted  to  factious 
and  unpatriotic  issues.  It  may  be  made  the  vehicle  for 
personal  acrimony  and  false  accusation.  It  may  pander 
to  the  popular  passions  for  selfish  or  sectional  ends.  It 
is  mainly  kept  in  check  by  two  considerations.  Firstly, 
that  its  own  proceedings  are  reviewed  and  criticised  by 
the  constituent  body,  aided  by  the  free  comments  of  the 
public  press.  Secondly,  that  in  the  event  of  success  at- 
tending the  endeavours  of  its  leaders  to  replace  the  exist- 
ing government,  they  must,  for  the  sake  of  consistency, 
give  practical  effect  in  office  to  the  policy  they  advocated 
in  opposition.  The  view  of  this  contingency  exercises  a 
^sobering  effect  upon  the  character  of  an  Opposition,  and 
tends  to  keep  it  within  the  bounds  of  moderation.*  ‘ Thus, 
as  the  hope  of  acquiring  office  reduces  the  bitterness  of 
opposition,  so  the  fear  of  a compulsory  acceptance  limits 
its  extravagance.’1 

It  is  an  old  maxim,  that  ‘ the  duty  of  an  Opposition  is 
very  simple,  it  is  to  oppose  everything,  and  propose 
nothing.’1  And  in  the  same  spirit,  Sir  Kobert  Peel  used 

" Mr.  Disraeli,  linns.  Deb.  vol.  w Ibid.  pp.  10,  17. 
clxxiv.  p.  1000.  * Ilearn,  Govt,  of  F.nglnnd,  p.  640. 

' Edinb.  Rev.  on  l’nrliamentary  r Attributed  to  Mr.  Tierney,  a 
Opposition,  vol.  ci.  p.  14.  fiiend  and  follower  of  Fox,  and  a 
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to  say  that  ‘ he  declined  to  prescribe  till  he  was  called 
in.”  The  peculiar  office  of  the  Opposition  is  doubtless 
‘ to  watch  with  keen  eye  the  conduct  of  the  government 
they  oppose,  to  see  if  anything  be  wrong,  or  blameable, 
or  liable  to  criticism  therein — to  trip  them  up  even  before 
they  fall — at  all  events,  if  they  stumble  to  mark  their 
stumbling,  and  call  upon  them  to  set  things  right  again.’* 

‘The  originators  of  measures  and  inventors  of  a policy, 
the  individuals  who  come  forward  with  their  schemes  and 
suggestions  for  public  approbation,  are  not  the  Opposi- 
tion, but  the  Ministers  of  the  Crown ; we  (the  Opposition) 
stand  here  to  criticise  the  suggestions  and  schemes  which 
they  bring  forward,  and  which  are  founded  on  knowledge 
wherein  we  cannot  share,  and  inspired,  no  doubt,  by  the 
feeling  of  responsibility  under  which  they  act.’” 

As  ‘ a legitimate  Opposition  forms  the  true  counter-  Leader  of 
poise  of  the  constitution,”  so  the  leadership  of  the  '|'t'j0„ppo' 
government  is  suitably  reflected  in  a leadership  of  the 
Opposition,  by  means  of  which  the  forces  of  the  opposing 
party  are  marshalled  and  controlled.  Without  efficient 
leaders  no  party  organisation  can  be  successful  or  complete. 

A leader  of  Opposition  is  usually  chosen  from  personal 
considerations,  and  for  the  possession  of  qualities  that 
point  him  out  as  the  most  fitting  man  to  be  appointed  to 
the  direction  of  the  state,  when  his  party  succeed  to  power. 
Meanwhile,  he  must  be  able  to  command  the  support  of  his 
adherents  by  sagacity  in  council  and  promptitude  in  action. 

In  the  words  of  Lord  Bolingbroke,  ‘ people  will  follow 
like  hounds  the  man  who  will  show  them  game ; ’ but 
a political  leader  must  be  prudent  as  well  as  energetic.d 

A leader  of  Opposition  should  not  lend  himself  to  any 


great  Whig  authority.  Mirror  of  vol.  cxci.  p.  1729. 

I’arl.  1841,  p.  2117.  4 Edinb.  Rev.  vol.  eviii.  p.  314  n. 

* liana.  Deb.  vol.  clxxvi.  p.  811.  And  see  ibid.  vol.  cix.  p.  187 ; vol. 

* Lord  Palmerston.  Ibid.  voL  exxvi.  p.  665.  And  Yonge,  Life  of 

clxxiv.  p.  1234.  Ld.  Liverpool,  vol.  i.  p.  210 ; vol.  ii. 

b Mr.  Disraeli.  Ibid.  p.  1366.  p.  164. 

* See  Mr.  Bouverie's  speech.  Ibid. 

VOL.  II.  Z 
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Opposition  attempts  to  thwart  unnecessarily  the  progress  of  legisla- 
to  the'oo-  tion  in  the  hands  of  ministers ; but  should  rather  endea- 
vcmmont.  / Vour  ‘ to  secure,  as  far  as  he  could  for  both  sides  of  the 
/ House,  a fair  and  free  discussion  ; and  when  that  discus- 
''-flion  has  been  obtained,  to  facilitate  the  progress  of  public 
business,  even  if  he  disapproved  of  the  measures  of  the 
^ government.’*  In  proof  of  the  amenities  which  grace  the 
proceedings  of  the  British  Parliament,  notwithstanding 
the  keenness  and  severity  of  party  strife,  it  is  regarded  in 
both  Houses  as  the  appropriate  duty  of  the  Leader  of  the 
Opposition  to  second  any  motion  proposed  by  the  Leader 
of  the  Government,  for  the  adoption  of  addresses  of 
sympathy  or  of  congratulation  to  the  sovereign,  or  for 
giving  the  thanks  of  the  House  to  particular  individuals 
for  meritorious  conduct'  Furthermore,  it  is  customary 
for  members  of  the  Opposition  who  formerly  held  office  to 
co-operate  with  ministers  in  endeavouring  to  prevent  the 
passing  of  any  measures  prejudicial  to  the  public  service, 
by  affording  to  the  House  the  benefit  of  their  advice  and 
official  experience  on  the  subject.* 

Communi-  It  is  also  usual,  with  a view  to  the  furtherance  of  legis- 
betwem  lation  in  Parliament,  for  the  Leader  of  the  House  to  com- 
Uiem.  municate  freely  with  members  of  the  Opposition,  in  order 
to  arrive  at  an  understanding  in  regard  to  the  conduct  of 
business  which  will  tend  to  the  convenience  of  members, 
or  to  facilitate  the  settlement  of  some  delicate  question, 
which  is  not  necessarily  of  a party  character.1* 

Occasionally,  such  communications  assume  a more  im- 
portant aspect,  and  refer  to  difficult  political  questions,  in 
the  settlement  of  which  the  co-operation  of  both  sides  of 
the  House  is  desirable. 

Two  or  three  interviews  of  this  description  occurred  between  Pitt 
and  Fox.*  Mr.  Addington  consulted  Pitt,  his  predecessor  in  office, 

• Mr.  Disraeli's  Rule,  in  Opposi-  * Earl  Grey.  Ibid.  vol.  cxci.  p. 
tion.  Hans.  Deb.  vol.  clxxxii.  080.  Mr.  Gladstone’s  speech  on  the 
p.1800;  and  see  p.  1973.  Revenue  Officers’  Disabilities  Re- 

1 See  Yonge,  Life  ofLd.  Liverpool,  moral  Bill.  Ibid.  vol.  cxciii.  p.  394. 
vol.  iii.  p.  455.  Hans.  Dob.  vol.  h Mirror  of  l’arl.  1834,  p.  2746. 
clxxxv.  p.  814.  Ibid.  vol.  cxciii.  pp.  Hans.  Deb.  vol.  clix.  pp.  234-236. 
480,  520,  805,  914.  1 lidinb.  Rev.  vol.  cili.  pp.  321  it.341 . 
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on  various  occasions.!  Mr.  Brougham,  when  in  opposition  in  tho 
House  of  Commons,  ‘ had  communications  often  and  again  of  the 
most  delicate  nature  with  Lord  Castlereagli,  with  Mr.  Canning,  and 
with  Mr.  Perceval,  to  the  last  of  whom  he  was  more  vehemently 
opposed  even  than  is  usual  between  those  in  opposition  and  the  head 
of  a government.’ k During  Lord  Melbourne’s  Administration,  tho 
Duke  of  Wellington,  who  then  led  the  opposition  in  the  House  of 
Lords,  was  in  constant  communication  with  government,  not  only 
npon  * all  military  matters,  but  likewise  upon  many  others.’ 1 

Upon  two  occasions,  in  the  year  1840,  ministers  sustained  defeats 
in  Parliament,  owing  to  the  want  of  previous  concert  and  under- 
standing with  the  opposition.  One  was,  in  the  reduction  by  tho 
House  of  Commons  of  tho  amount  proposed  to  be  voted  for  an 
allowance  to  Prince  Albert,  upon  his  marriage  with  the  queen ; the 
other,  in  the  rejection,  by  the  House  of  Lords,  of  a clause  in  Prince 
Albert’s  Naturalisation  Bill,  intended  to  confer  upon  him  precedence 
next  after  the  queen.  Both  these  mortifying  occurrences  ‘ might 
have  been  avoided  by  proper  communications  beforehand,  between 
Lord. Melbourne  (the  Premier)  and  the  leaders  of  the  opposition, 
such  as  in  after  years,  under  tho  guidance  of  the  prince  himself, 
were  frequently  had  recourse  to,  when  the  question  to  be  settled 
was  one  rather  of  a personal  thnn  a political  character.’  ™ 

But  in  1834,  Mr.  Littleton,  the  Chief  Secretary  for  Ireland,  held 
a confidential  communication  with  Air.  Daniel  •Q.'Connoll,  in  regard 
to  the  course  intended  to  be  pursued  by  govcrnmenF upon  the  Irish 
VfiJjJOJJ^Bill,  which  communication  produced  no  beneficial  result, 
and  was  afterwards  made  tho  occasion  of  angry  debate  in  Parliament. 
It  was  admitted  to  have  been  an  irregular  and  imprudent  proceed- 
ing, undertaken  without  tho  previous  sanction  of  the  government, 
and  one  that  imperilled  the  very  existence  of  the  ministry.0  Mr. 
Littleton’s  colleagues  afterwards  declared  that  his  error  consisted,  not 
in  the  act  of  holding  communication  with  the  great  opposition  leader, 
but  in  the  extent  to  which  that  communication  had  been  carried.0 


J Stanhope,  Life  of  Pitt,  vol.  iii. 
pp.  375,  881.  Ixird  Liverpool,  in 
1815,  ‘ had  several  meetings  of  mem- 
bers of  all  parties  on  the  subject  of 
the  Com  laws.’  Yonge,  Life  of  Ld. 
Liverpool,  vol.  ii.  p.  135. 

k Lord  Brougham,  Mirror  of  Pari. 
1834,  p.  2747. 

1 The  Duke  of  Wellington's  letter 
to  Lord  Stanley,  written  in  1846, 
and  quoted  in  the  Fortnightly  Re- 
view, vol.  iii.  p.  664.  The  Regency 
question  was  settled  in  1840,  by 


mutual  agreement  between  Lord 
Alelboume  and  tho  leaders  of  the 
Conservative  party.  Grey,  Early 
Years  of  tho  Prince  Consort,  p.  350. 

m Grey,  Prince  Consort,  pp.  276, 
286. 

“ Mirror  of  Pari.  1834,  pp.  2001, 
2651,2710. 

° Ibid.  p.  2746.  See  Earl  Grey’s 
remarks  condemning  ‘private  and 
unauthorised  consultations'  between 
leaders  of  opposite  parties.  Pari. 
Govt.  ed.  1864,  p.  271. 
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(e.)  Questions  put  to  Ministers,  or  to  private  Members,  in 

Parliament,  and  statements  made  by  Ministers  of  the 

Crown. 

It  is  the  practice,  in  both  Houses  of  Parliament,  to 
permit  questions  to  be  addressed  to  ministers  of  the 
crown,  and  to  other  members,  upon  matters  of  public 
concern.  This  proceeding  is  attended  with  great  con- 
venience to  members,  and  is  of  public  advantage,  as  it 
affords  an  opportunity  for  removing  erroneous  impres- 
sions, and  disseminating  correct  intelligence,  upon  a 
variety  of  topics  of  general  interest.  It  is  also  service- 
able as  superseding  the  necessity,  in  many  instances,  of 
motions  for  information ; for  it  may  be  stated,  as  a rule, 
that  ‘ the  proper  limit  of  questions  is,  whether  or  no  they 
could  be  made  the  subject  of  a motion.’ v 

The  earliest  recorded  instance  of  this  practice,  now  so  prevalent, 
occnrred  in  the  House  of  Lords,  on  February  9,  1721,  when  the 
Earl  of  Sunderland  was  Prime  Minister.  Lord  Cowper  took  notice 
of  a report  that  a certain  offender,  against  whom  the  House  of  Lords 
wished  to  institute  proceedings,  and  who  had  absconded,  had  been 
arrested  abroad,  * which  being  a matter  in  which  the  public  was 
highly  concerned,  he  desired  those  in  the  administration  to  acquaint 
the  House  whether  there  was  any  ground  for  the  report.’  Whereupon 
Lord  Sunderland  stated  that  the  report  was  true,  and  explained  to 
the  House  the  mode  in  which  the  individual  had  been  captured  and 
secured.  An  address  was  then  passed  praying  the  king  to  provide 
for  the  return  of  the  offender  to  England  in  custody .« 

Notwithstanding  the  length  of  time  during  which  it 
has  been  customary  to  allow  such  interrogations  to  be 
made,  and  even  so  as  to  interrupt  the  ordinary  course  of 
parliamentary  procedure/  it  is  only  within  a very  recent 
period  that  the  practice  has  been  formally  recognised  and 
subjected  to  rule  in  either  House. 


* Lord  John  Russell.  Hons.  Deb. 
vol.  cxxxiii.  p.  809.  And  see  ibid.  vol. 
cxxxvi.  p.  084. 

’ Pari.  Hist.  vol.  vii.  p.  709. 
Campbell,  Lives  of  the  Chancellors, 


vol.  iv.  p.  384. 

' See  Mirror  of  Pari.  1820,  pp.  0, 
22.  Ibid.  1830,  Sess.  2,  p.  281  ; 
18:10-31,  p.  10JJ7 ; 1833.  pp.  32, 2471, 
2491. 
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On  April  29, 1830,  wo  find  tho  Speaker  of  the  House  of  Commons 
ruling  that  ‘ there  is  nothing  in  the  orders  of  this  House  to  preclude 
any  member  from  putting  a question,  and  receiving  an  answer  to  it,’ 
and  that  the  proceeding,  1 though  not  strictly  regular,  affords  great 
convenience  to  individuals.’  * And  on  the  following  day,  after  some 
objections  and  explanations,  a question  was,  by  courtesy,  allowed 
precedence  over  an  item  which  had  been  fixed  as  the  first  order  of 
tho  day.  * 


At  length,  in  1854,  upon  the  occasion  of  a Manual  of 
the  Eules  and  Orders  of  the  House  of  Commons  being 
prepared  by  Mr.  May,  under  the  direction  of  the  Speaker,11 
special  rules  were  agreed  upon  to  regulate  the  time  and 
method  of  putting  and  answering  questions. 

By  Eule  152  it  is  provided,  that  * before  the  public 
business  is  entered  Upon,  questions  are  permitted  to  be 
put  to  ministers  of  the  crown,  relating  to  public  affairs ; 
and  to  other  members,  relating  to  any  bill,  motion,  or 
other  public  matter  connected  with  the  business  of  the 
House,  in  which  such  members  may  be  concerned.’ T 
Notice  is  usually  given  of  the  intention  to  ask  ques- 
tions of  ministers,  either  by  putting  a formal  notice  on 
the  paper,”  or  by  a private  intimation,*  and  the  want  of 
notice  has  been  stated  as  a sufficient  reason  for  not  an- 


swering a question/  and  likewise,  because  the  enquiry  has 
not  been  directed  to  the  proper  minister.1  But  upon 
urgent  occasions,  members  may  assert  the  right  of  putting 
questions  without  previous  notice.* 

In  putting  any  such  questions,  no  argument  or  opinion 
is  to  be  offered,  nor  any  facts  stated,  except  so  far  as  may 
be  necessary  to  explain  the  question.11  They  should  be 


* See  Mirror  of  Pari.  1830,  p.  1428. 

* Ibid.  p.  1440. 

■ May,  Pari,  l’rac.cd.  1888, p.  178m. 

’ Revised  Rule,  ed.  of  1850.  And 
see  Ilans.  Deb.  vol.  cxcii.  p.  717. 

” Mirror  of  Pari.  1839,  p.  120. 

* Ibid.  1828,  pp.  1083,  2300. 

* Ibid.  pp.  1515,  1803.  liana.  Deb. 
vol.  cxcii.  p.  1231.  Commons’  Papers, 
1852-63,  vol.  xxv.  p.  303.  It  ia 
not  usual  to  address  any  question  to 
a minuter  of  the  crown  upon  the 


first  dav  of  a session  ; but  it  is  some- 
times done,  even  before  the  speech 
from  the  throne  is  reported.  Ilans. 
Deb.  vol.  exxx.  p.  108.  Mirror  of 
Pari.  1833,  p.  32;  1830,  p.  3. 

* Hans.  Deb.  vol.  cxcii.  p.  1756; 
ibid.  v.  193,  p.  1530. 

* Hans.  Deb.  vol.  clxxv.  pp.  2030, 
2031.  Ibid.  vol.  clxxxiv.  pp.  1370, 
1385.  May,  Pari.  1‘rao.  ed.  1868, p. 302. 

6 Ibid.  Rule  No.  153.  Hans.  Deb. 
voL  cxciii.  p.  520. 
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‘simply  and  severely  accurate  in  their  allegations,’  for 
when  mere  opinions  are  expressed,  at  a time  when  they 
cannot  be  rebutted,  there  is  an  encroachment  upon  the 
liberty  and  freedom  of  discussion.'  And  a question  has 
been  refused  a reply  because  it  referred  to  a mere  matter 
of  opinion.4 

Hypothetical  questions  are  objectionable,  and  as  a rule 
should  not  be  answered.  For  no  minister  can  undertake 
to  say  what  the  government,  or  what  he  himself  will  do, 
in  a certain  event,  until  the  case  has  actually  arisen,  and 
its  circumstances  are  fully  known.'  ‘No  doubt  there 
may  be  subjects  of  sufficient  importance  to  justify  pro- 
spective enquiry,  but,  speaking  generally,  the  position  of 
the  responsible  servants  of  the  crown  in  Parliament  is  to 
be  responsible  for  what  they  do,  and  they  are  not  called 
upon  to  take  this  House  into  their  counsels  in  regard  to 
what  they  are  going  to  do  on  every  small  matter.’f 

If  an  intended  question  be  couched  in  offensive  terms, 
or  be  otherwise  objectionable,  the  Speaker  in  the  Com- 
mons, or  the  House  itself,  in  the  Lords,  will  direct  it  to 
be  altered  or  withdrawn.*  And  no  question  should  be 
put  to  ministers  that  ‘ is  not  pertinent  to  the  argument  of 
some  question  before  the  House.’1* 

Besides  questions  to  ministers  of  the  crown,  enquiries 
are  sometimes  addressed  to  ex-ministers,1  to  the  Leader 
of  the  Opposition,1  and  to  persons  filling  subordinate  or 
non-political  offices,  in  regard  to  the  particular  interest 
they  represent;  as,  for  example,  members  of  royal  or 
statutory  commissions, k the  Archbishop  of  Canterbury,  as 


• Hans.  Deb.  vol.  clxxxiv.  pp.  1000, 
1008.  Ibid.  vol.  clxxxv.  p.  1040. 

a Ibid.  vol.  cxlvii.  p.  133. 
c Mirror  of  Pari.  1828,  pp.  2257, 
2275.  liana.  Deb.  vol.  cxcii.  p.  1335. 

1 Palmerston.  Ilans.  Deb.  vol. 
cxliii.  p.  1030. 

* Mirror  of  Pari.  1837-38,  p. 
3425.  Hans.  Deb.  vol.  cl.  p.  159(1 ; 
vol.  clxi.  p.  342;  vol.  cxcii.  p.  711. 

b Tbo  Speaker.  Ibid.  vol.  cxcii. 


p.  839.  And  see  Mirror  of  Pari.  1829, 
jip.  1090,  1808.  In  regard  to  ques- 
tions addressed  to  tbe  law  officers 
of  the  crown,  see  post,  p.  372. 

1 Mirror  of  Pari.  1834,  p.  324. 
And  see  Hans.  Dob.  vol.  lxxvii.  p. 
133. 

‘ Ibid.  voL  cxcii.  p.  057. 

* Mirror  of  l’arl.  1829,  p.  2071. 
Ibid.  1834,  p.  3384.  Hans.  Deb.  vol. 
cxc.  pp.  1467,  1790. 
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being  President  of  the  Upper  House  of  Convocation,1  and 
members  of  the  Metropolitan  Board  of  Works” — on 
matters  of  public  concern. 

The  right  to  put  questions  to  private  members  of  either 
House  is  strictly  limited,  however,  to  enquiries  with  re- 
spect to  particular  measures  or  proceedings  before  Par- 
liament in  which  they  are  concerned."  If  a question  does 
not  come  within  this  category,  the  Speaker  would  inter- 
pose and  prevent  its  being  put,  or  else  inform  the 
member  that  he  need  not  answer  it  unless  he  pleased.” 

Answers  to  questions  should  be  confined  to  the  points 
of  enquiry,  with  such  explanations  only  as  may  be  neces- 
sary to  render  the  answer  intelligible.'’  But  it  has  always 
been  usual  to  accord  a greater  latitude  in  this  respect  to 
ministers  of  the  crown.11 * 

It  has  become  an  increasing  habit  for  minute  enquiries 
to  be  made  in  the  House  of  Commons,  in  regard  to  public 
occurrences  in  all  parts  of  the  globe,'  and  sometimes 
questions  are  asked  which  ministers  find  it  inconvenient 
to  answer.  Under  such  circumstances  it  is  not  unusual 
for  the  minister  responding  to  enter  largely  into  detail, 
but  nevertheless  to  evade  a direct  reply  to  the  question. 
This  ‘ is  a course  which  is  often  fit  and  becoming  to  adopt 
when  questions  are  put  to  which  it  would  be  indiscreet  to 
give  a direct  answer.’* 

If  a minister  decline  to  answer  a question,  upon  a 
matter  of  public  concern,  the  subject  thereof  may  be 
brought  before  the  House  by  a special  motion.4  This 
course  is  sometimes  preferable,  as  no  matter  ought  to  be 
propounded  in  the  form  of  a question  which  is  calculated 


1 I Ians.  Deb.  toI.  clxxxviii.  p. 

im 

" Ibid.  vol.  excii.  pp.  341,  2138. 
n Ibid.  vol.  Ixiii.  p.  481.  And  Bee 
ibid.  vol.  civ.  p.  1345 ; vol.  clxvi.  p. 
2028 ; voL  clxxiv.  p.  1914. 

° I bill.  vol.  lxxvi.  p.  1177.  And 
Bee  vol.  lxxv.  p.  1211. 

» Mirror  of  Pari.  1831,  p.  208. 


May,  ed.  1808,  p.  302.  Rule  No.  154. 

■'  The  Speaker.  liana.  Deb.  vol. 
clxi.  p.  497 ; vol.  clxxiv.  p.  1423. 

' See  Commons'  Papers,  1852-3, 
vol.  xxv.  p.  303. 

' Lord  Palmerston.  liana.  Deb. 
vol.  clxx.  p.  359. 

1 Mirror  of  Pari.  1838,  pp.  5381, 
5380,  5870. 
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to  raise  discussion,  or  to  anticipate  explanations  that  could 
only  be  properly  given  in  a general  debate." 

Numerous  precedents  can  be  cited  wherein  ministers  of 
the  crown,  and  other  members,  have  declined  to  give  any 
answer  to  questions  which  they  considered  to  be  unne- 
cessary, inexpedient,  unusual,  or  impertinent.  Generally 
they  state  reasons  for  declining  to  afford  the  desired  in- 
formation, but  sometimes  when  the  question  is  peculiarly 
objectionable  no  notice  whatever  is  taken  of  it.T 

In  the  House  of  Lords,  a greater  latitude  is  allowed  in 
regard  to  questions.  Until  recently,  a private  notice  was 
always  deemed  to  be  sufficient,  which  gave  rise  to  much 
inconvenience,  as  it  is  customary  to  permit  debates  to 
take  place,  in  the  Lords,  upon  putting  and  answering 
questions,  commenting  upon  the  subject  matter  of  the 
same,  without  any  formal  question  being  before  the 
House. w But  in  1867  a committee  of  the  House  of  Lords 
recommended  that,  with  a view  to  direct  the  attention  of 
peers  interested  therein,  to  questions  upon  which  a debate 
may  arise,  notice  of  all  questions  which  admit  of  delay 
should  be  given  in  the  minutes.1  After  due  deliberation 
thereon,  the  House  resolved,  on  April  2,  1868,  that  it  is 
desirable,  where  it  is  intended  to  make  a statement,  or  to 
raise  a discussion  on  asking  a question,  that  notice  of  the 
question  should  be  given  in  the  orders  of  the  day  and 
Notices.7 

Sometimes  information  upon  a subject  on  which  an 
enquiry  had  been  made  of  ministers  is  given  at  a later 
period  of  the  session,  without  further  question  or  motion 
thereupon.*  Or  ministers  may  voluntarily  communicate 


■ Mirror  of  Pari.  1831,  p.  2201. 
Hans.  Deb.  vol.  clxix.  p.  1032 ; vol. 
clxxxvi.  p.126. 

* Mirror  of  Pari.  1828,  p.  516. 
Ibid.  1820,  p.  137;  1631,  p.  1262; 
1831-32,  pp.  1197,  2427;  1835,  p. 
1060;  1839,  p.  171.  Ilans.  Deb. 
vol.  clxxxiv.  pp.  1650,  2164 ; vol. 
clxxxv.  pp.  1230,  1327 ; vol.  cxcii. 
p.  2135. 


w May,  ed.  1868,  p.  302.  Hans. 
Deb.  vol.  clxxxvii.  p.  367 ; vol. 
clxxxviii.  p.  1255. 

* Lords’  Journals,  vol.  xcix.  p. 
497.  And  see  Hans.  Deb.  vol. 
clxxxix.  p.  1320 ; vol.  cxc.  p.  157. 

1 1bid.  vol.  cxci.  p.  693. 

* Mirror  of  Parliament,  1830-31, 
p.  350.  Hans.  Deb.  vol.  cxxi.  p.  685. 
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information  upon  a matter  of  public  interest,  concerning 
which  no  question  had  been  asked.* 

Ministers  of  the  crown. may  make  statements  to  Parlia- 
ment, from  information  in  their  possession,  without  being 
obliged  to  produce  a written  authority  for  the  same.11 
But  they  are  not  at  liberty  to  read,  or  quote  from,  a 
despatch  or  other  state  paper,  not  before  the  House,  un- 
less prepared  to  lay  it  on  the  table.  But  this  rule  only 
applies  to  public  documents,  and  to  such  as  can  be  pro- 
duced without  injury  to  the  public  interests.' 

(/.)  The  issue  and  control  of  Royal,  Statutory,  and  Depart- 
mental Commissions. 

In  the  preparation  of  measures  to  be  submitted  for  the 
consideration  of  Parliament,  and  in  the  conduct  of  public 
enquiries  into  matters  which  require  the  action  of  the 
executive  government,  it  is  necessary  that  the  ministers 
of  the  crown  should  be  able  to  avail  themselves  of  com- 
petent assistance  from  every  quarter,  in  collecting  accu- 
rate information  upon  all  public  questions. 

So  far  as  the  preparation  of  legislative  measures  is 
concerned,  the  time  of  Cabinet  Ministers  is  unavoidably 
so  much  engrossed  by  their  official  functions,  that  ‘ there 
are  very  few  of  them  who  can  give  their  attention  to  a 
great  subject,  and  look  at  the  consequences  to  the  country 
of  the  measures  which  are  adopted. ’d  With  a view  to 
afford  substantial  assistance  to  government  in  this  direc- 
tion, it  has  been  customary  of  late  years  for  select  com- 
mittees to  be  appointed  by  the  Houses  of  Parliament, 
either  at  the  suggestion,  or  with  the  concurrence  of 
ministers,  to  investigate  various  important  public  questions 


* Mirror  of  Pari.  July  18,  1831,  1868,  p.  320.  Hans.  Deb.  voL 

p.  638.  clxxxvi.  p.  007 ; voL  cxc.  p.  667. 

* Palmerston,  Hans.  Deb.  vol.  And  see  ante,  vol.  i.  p.  357  n. 

clxx.  pp.  1686,  1841.  Attorney-  d Lord  John  Russell,  Report  on 
General  (Palmer),  ibid.  vol.  clxxix.  Official  Salaries,  Commons’  Papers, 
p.  489.  1860,  vol.  xv.  Evid.  1226.  And  see 

c See  cases  cited,  in  May,  edition  ante,  p.  165. 
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upon  which  legislation  founded  upon  evidence  is  neces- 
sary. But  a resort  to  parliamentary  committees  in  such 
cases  is  sometimes  objectionable,  as  it  may  tend  to 
diminish  the  responsibility  which  properly  belongs  to  the 
advisers  of  the  crown."  This  method  of  enquiry,  more- 
over, is  open  to  the  inconvenience  of  having  to  be  con- 
ducted under  the  pressure  and  distraction  of  other  parlia- 
mentary duties : and  it  has  often  happened  that  after  a 
protracted  investigation  into  a particular  subject,  a par- 
liamentary committee  has  been  obliged  to  abandon  the 
attempt  to  complete  the  enquiry  to  its  owTn  satisfaction, 
and  has  recommended  that  a royal  commission  should  be 
appointed,  who  could  bestow  a more  thorough  and  undi- 
vided attention  upon  it. 

Preliminary  enquiries  by  a royal  commission  are  of  in- 
estimable service  to  the  working  of  parliamentary  govern- 
ment Besides  affording  peculiar  facilities  for  ascertain- 
ing facts,  they  frequently  bring  to  light  a mass  of  informa- 
tion upon  the  subject  in  hand  which  could  be  obtained  in 
no  other  way,  and  the  report  of  an  able  and  impartial 
commission  is  often  of  the  highest  value  in  the  instruction 
and  enlightenment  of  the  public  mind.  ‘ The  questions 
of  pauperism  and  poor-law  administration,  of  crime  and 
penal  administration,  of  pestilence  and  sanitary  legislation, 
and  of  the  evils  attendant  on  excessive  manufacturing 
labour,  are  conspicuous  instances  of  the  effects  of  commis- 
sions of  enquiry  in  reversing  every  main  principle,  and 
almost  every  assumed  chief  elementary  fact,  on  which  the 
general  public,  parliamentary  committees,  and  leading 
statesmen,  were  prepared  to  legislate.’' 

It  is  not  only  as  being  directly  helpful  to  ministers  of 
the  crown  in  the  preparation  of  their  legislative  measures, 
but  also  as  a means  for  the  impartial  investigation  of 

• See  antf,  vol.  i.  p.  270.  Legislative  Measures  by  the  cabinet, 

' Paper  by  Mr.  E.  Chadwick,  C.B.  by  parliamentary  committees,  and 
read  before  the  Society  for  promoting  by  commissions  of  enquiry  : in  Law 
the  Amendment  of  the  Law,  Janu-  Amendment  Journal,  Feb.  3,  1869. 
ary  39, 1869,  on  the  Preparation  of 
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every  class  of  question  upon  which  the  crown  or  Parlia- 
ment may  need  to  be  informed,  that  recourse  may  appro- 
priately be  had  to  a royal  commission.  It  will  therefore 
be  suitable  in  this  connection  to  point  out  the  rules  appli- 
cable to  the  issue  of  commissions,  and  to  the  subsequent 
proceedings  in  relation  thereto. 

A royal  commission  may  be  appointed  by  the  crown, 
either  at  its  own  discretion,  and  by  virtue  of  its  preroga- 
tive, or  in  conformity  with  the  directions  of  an  Act  of 
Parliament,  or  in  compliance  with  the  advice  of  one  or 
both  of  the  Houses  of  Parliament.  It  is  not  necessary  for 
both  Houses  to  unite  in  an  address  to  the  crown  for  the 
issue  of  a royal  commission,  except  when  the  same  is  ex- 
pressly required  by  a particular  statute,  as,  for  example,  the 
Act  15  & 16  Victoria,  c.  57,  which  prescribes  a joint  ad- 
dress in  order  to  obtain  the  appointment  of  a commission 
of  enquiry  into  the  prevalence  of  corrupt  practices  in  any 
parliamentary  constituency.* 

While  commissions  are  issued  upon  an  address  from 
either  House  indifferently,  such  addresses  emanate  more 
frequently  from  the  Commons11  than  from  the  Lords  and 
so  much  respect  is  usually  paid  to  the  expressed  wishes  of 
either  House  of  Parliament  that  even  though  an  address 
for  the  appointment  of  a commission  be  carried  against 
the  opposition  of  ministers,  it  is  customary  for  the  crown 
to  direct  the  commission  to  be  issued.1 

The  constitutional  right  of  the  crown  to  issue  commis- 
sions of  enquiry  has  indeed  been  questioned,11  but  mainly 
for  reasons  which,  however  weighty  they  might  have  been 
so  long  as  prerogative  government  existed,  are  wholly 


‘ See  May,  Pari.  Prac.  ed.  1863, 
p.  035.  Such  an  address  should  ori- 
ginate in  the  Commons,  and  be  moved 
lor  by  the  chairman  or  some  other 
member  of  the  Election  Committee 
before  whom  the  existence  of  bribery 
in  the  constituency  was  proved. 
Ilans.  Deb.  vol.  clxxxvi.  p.  995. 

11  Com.  Journ.  vol.  cxviii.  pp.  250, 
205,  363,  377  ; vol.  cxix.  pp.  216, 


220. 

1 Lords'  Joum.  vol.  xciii.  p.  633. 

> Site  of  the  National  Gallery, 
Huns.  Deb.  vol.  exlii.  p.  2154.  Ibid. 
vol.  cxliii.  p.  610.  Sea  Fisheries, 
ibid.  vol.  clxxi.  pp.  261,  515. 

* See  Toulinin  Smith,  on  Govern- 
ment by  Commissions;  particularly 
pp.  150,  108. 


Rules  con- 
cerning 
commis- 
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inapplicable  to  our  present  political  system.  Since  minis- 
terial responsibility  has  been  properly  defined  and  under- 
stood, commissions  have  become  a recognised  part  of  our 
governmental  machinery,  and  it  is  now  freely  admitted 
that  when  confined  to  matters  of  legitimate  enquiry  they 
serve  a most  useful  and  beneficial  purpose.1 
Their»cope  But  it  would  be  unconstitutional  to  refer  to  a royal 
fitted””  commission  ‘ subjects  which  are  connected  with  the  ele- 
mentary duties  of  the  executive  government  and  with  its 
relations  to  parliament ; ’ or  to  appoint  a commission  with 
a view  to  evade  the  responsibility  of  ministers  in  any  mat- 
ter, or  to  do  the  work  of  existing  departments  of  state,  who 
possess  all  needful  facilities  for  obtaining  information  upon 
questions  of  detail,  and  who  are  directly  responsible  to 
Parliament ; or  to  enquire  into  crimes  and  offences  com- 
mitted by  particular  individuals,  and  which  are  cognisable 
by  the  ordinary  courts  of  law.  Neither  should  a commis- 
sion be  appointed  unless  the  government  are  prepared  to 
give  definite  instructions  to  the  commissioners.m 

A commission  of  enquiry  should  be  limited  in  its  opera- 
• tions  to  obtaining  information,  and  suggesting  the  points 
to  which  it  might  be  expedient  that  legislative  or  execu- 
tive action  should  be  directed.  No  commission  should  be 
invited  to  ‘ enter  upon  any  question  of  policy,’  lest  it 


1 Cox,  British  Commonwealth,  p. 
250.  Cox,  Inst.  Eng.  Govt.  p.  156. 
In  the  fiscal  year  1807-8,  no  lew 
than  twenty-three  temporary  com- 
missions of  enquiry  were  sitting  at 
one  time ; though  this  number  was 
considerably  beyond  the  average. 
Civil  Service  Estimates,  1808-9, 
class  ii.  p.  63. 

" See  Hans.  Deb.  vol.  clxx.  pp. 
915-919.  Ibitl.  (Mr.  Gladstone) 
vol.  clxxv.  pp.  1208,  1219.  Toulmin 
Smith  on  Commissions,  pp.  150-159. 
In  1807,  however,  a royal  commis- 
sion on  Trades’  Unions  was  specially 
empowered  by  Parliament  to  enquire 
into  ‘ any  acts  of  intimidation,  out- 
rage, or  wrong,  alleged  to  have  been 


romoted,  encouraged,  or  connived  at 
y Trades  Unions  or  Associations, 
whether  of  workmen  or  employers,  in 
the  town  of  Sheffield  or  its  neigh- 
bourhood, and  as  to  the  causes  of 
such  acts,  and  the  complicity  therein 
of  such  Trades  Unions,’  &c.  But 
the  commissioners  were  subjected 
by  the  statute  (SO  Viet.  cc.  8,  74) 
to  restrictions  in  the  exercise  of  theso 
extraordinarypowers.  See post,  p. 354. 
Without  the  authority  of  Parliament, 
any  obstruction  of,  or  interference 
with,  the  administration  of  justice  by 
a royal  commission,  would  be  illegal. 
See  Hans.  Dob.  vol.  clxxvii.  pp.  345, 
378,  401. 
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should  trench  upon  the  proper  limits  of  ministerial  respon- 
sibility, and  upon  ground  which  belongs  to  Parliament." 

Commissions  of  enquiry  appointed  by  the  crown,  or  by 
the  head  of  any  department  of  state,  to  examine  into  a 
particular  matter,  or  to  collect  information  on  any  impor- 
tant public  question  and  advise  the  crown  upon  the  same, 
are  usually  issued  from  the  office  of  the  executive  govern- 
ment which  they  may  specially  concern,  whether  it  be 
that  of  a secretary  of  state,  the  treasury,  or  any  other  de- 
partment.0 When  not  otherwise  ordered,  it  becomes  the 
duty  of  the  Home  Office  to  conduct  the  correspondence 
with  the  commissioners.  And  as  a general  rule,  ‘ all  the 
reports  of  royal  commissioners  come  within  the  province 
of  the  home  department  alone.’p 

The  sovereign,  by  a commission  issued  under  the  sign 
manual,  or  by  patent  under  the  great  seal,  authorises  cer- 
tain persons  therein  named  to  enquire  into  a specified  sub- 
ject and  report  to  the  crown  thereon.'1  It  i9  customary 
on  all  occasions  that  the  royal  commands  set  forth  in  the 
commission  should  be  more  fully  explained  by  instruc- 
tions issued  from  the  department  of  state  specially  con- 
cerned in  the  enquiry/  If  the  enquiry  has  been  instituted 
upon  the  recommendation  of  either  House  of  Parliament 


* Mr.  Gladstone,  liana.  Deb.  toI. 
clxxvii.  pp.  233,  230.  Sir  Stafford 
Northcote,  Mil.  vol.  clxxxiv.  p.  1 731. 
And  see  vol.  clxxxv.  pp.  1768,  1781. 

” Commons’  I’apers,  1859,  Sess.  2, 
vol.  xv.  pp.  557-559.  Hans.  Deb. 
vol.  cxci.  p.  1450.  The  Railways 
(Ireland)  Commission  was  appointed 
by  a Treasury  Minute  on  October  16, 
1807.  See  their  report  in  Com- 
mons' Papers,  1808. 

p Cox,  Inst.  Eng.  Govt.  p.  072. 
Ilans.  Deb.  vol.  clxxxvii.  pp.  880, 
1294. 

’ The  Lord-Lieutenant  of  Ireland, 
as  the  Queen's  Vieoroy  and  repre- 
sentative, is  empowered  to  appoint 
commissions  of  enquiry.  Such  com- 
missions are  issued  from 1 Her  Majes- 
ty's Castle  of  Dublin,  by  Ilia  Ex- 


cellency's command,’  and  are  signed 
by  the  Secretary  for  Ireland.  They 
authorise  the  proposed  enquiry  ‘ by 
all  lawful  and  proper  wavs  and 
means.'  See  Report  of  Commis- 
sioner to  enquire  into  the  Laws  of 
I’awnbroking  in  Ireland,  presouted  to 
Parliament  in  1808. 

' Hans.  Deb.  vol.  clxxxv.  p.  1709. 
But  in  the  caso  of  a Statutory  Com- 
mission, the  Assistant  Commissioners 
are  appointed  by,  and  receive  their 
instructions  from  the  principal  Com- 
missioners, who  are  themselves  go- 
verned by  the  instructions  contained 
in  the  Act ; although  they  must  re- 
ceive any  such  instructions  through  a 
minister  of  the  crown.  Ibid.  vol. 
clxxxviii.  pp.  431,  430,  522. 
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the  government  are  not  precluded  from  making  it  more 
extensive  than  was  sought  for  by  the  terms  of  the  parlia- 
mentary resolution." 

The  persons  appointed  to  serve  on  royal  or  statutory 
commissions  are  selected  without  reference  to  their  politi- 
cal opinions  as  supporters  or  opponents  of  the  existing  ad- 
ministration,1 and  generally  on  account  of  their  familiarity 
with  the  subject-matter  of  the  proposed  investigation,  or 
because  they  possess  special  qualifications  for  the  task. 
Sometimes  at  the  discretion  of  government,  members  of 
one  or  both  branches  of  the  legislature  are  appointed  upon 
important  public  commissions,  not  merely  because  of  their 
personal  fitness,  but  also  for  the  purpose  of  obtaining  a 
direct  representation  of  the  commission  in  parliament.” 

As  a general  rule,  members  of  the  government  should 
not  be  appointed  on  commissions  of  enquiry,  as  it  might 
afterwards  become  their  duty  to  decide  upon  some  execu- 
tive action  growing  out  of  the  same,  as  a question  of  state 
policy  upon  which  a minister  of  the  crown  ought  not  to 
have  previously  committed  himself  to  an  opinion.’  But  this 
rule  is  not  without  exceptions.  It  would  be  quite  justifi- 
able and  expedient  to  appoint  a Cabinet  minister  on  a 


• Earl  of  Derby,  liana.  Deb.  vol. 
clxxxviii.  p.  489. 

* Hans.  Deb.  vol.  cxciii.  p.  972. 

■ See  ante,  p.  247.  On  March  20, 
1808,  two  members  of  the  House  of 
Commons  declined  to  vote  on  a ques- 
tion before  the  House,  because  it  was 
about  to  be  considered  by  a royal 
commission,  upon  which  they  had 
been  appointed.  Hans.  Deb.  vol. 
cxci.  p.  023. 

' Thus,  Ixird  Stanley  and  Mr. 
Spencer  Walpole  having  been  ap- 
pointed (by  the  Russell  Administra- 
tion) members  of  a royal  commis- 
sion, consisting  of  twelve  persons,  to 
enquire  into  Official  Oaths,  and  report 
whether  any  such  could  be  dispensed 
with  or  altered,  upon  their  taking 
office  under  Earl  Derby,  in  .July 
18(58,  a new  commission  was  forth- 
with issued,  substituting  other  per- 


sons in  their  places  on  this  commis- 
sion. Again,  the  Schools  Inquiry 
Commission,  appointed  in  1884,  in- 
cluded Lord  Stanley,  and  Sir  Staf- 
ford Northcote.  When  these  gentle- 
men entered  Earl  Derby's  ministry 
they  remained  upon  the  commission, 
but  abstained  from  signing  the  report, 
which  was  presented  in  December 
1867,  as  they  stated,  ‘ partly  on  the 
ground  that  official  duties  have  pre- 
vented us  from  attending  the  later 
meetings  of  tho  commission,  or  study- 
ing with  sufficient  care  the  evidence 
produced  ; partly,  also,  because,  as 
members  of  the  executive,  we  think 
it  better  to  reserve  our  opinion  an  the 
points  at  issue  until  the  time  comes 
when  action  can  be  taken  upon  them.’ 
Rep.  Schools'  Inquiry  Com.  1807-8, 
vol.  i.  p.  081. 
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commission  of  enquiry  into  matters  particularly  affecting 
the  department  of  state  over  which  he  presides,*  or  on  a 
commission  charged  to  consider  and  determine  upon  any 
matters  which  had  no  connection  with  politics.* 

Under  any  circumstances,  a commission  of  enquiry 
ought  not  to  be  of  a ‘ partisan’  character,  but  should 
comprise  * the  fairest  and  fullest  representation  of  all 
opinions,’  even  such  as  may  be  ‘strong  and  extreme’  on 
the  question  proposed  to  be  investigated.  At  the  same 
time,  the  composition  of  a royal  commission  is  a fair 
subject  for  parliamentary  criticism/ 

If  a commission  is  to  be  appointed  under  an  Act  of  Statutory 
Parliament,  the  selection  of  the  members  thereof  should  £jonSmis 
be  left  to  the  executive  government.  But  it  is  in  the 
discretion  of  ministers  either  to  choose  the  commissioners 
themselves  or  to  present  to  Parliament  the  names  of  persons 
whom  they  recommend  to  be  nominated  in  the  Act."  In  the 
year  1092,  the  commissioners  appointed  to  determine  the 
Land  Tax  Assessment  were  named  in  the  Bill,  as  it  passed 
the  House  of  Commons ; * and  that  precedent  has  since 
been  frequently  followed.b  In  the  case  of  a royal,  as 
distinct  from  a statutory  commission,  it  is  not  usual  to 


w Thus,  in  1858,  General  Peel, 
Secretary  of  State  for  War,  anti 
Lord  Stanley,  President  of  the  India 
Board,  were  placed  on  a commission 
to  enquire  into  the  organisation  of  the 
Indian  Army  ; and  in  the  samo  year 
the  President  of  the  Council  (Mar- 
quess of  Salisbury)  being  a colonel  of 
militia,  was  appointed  on  the  com- 
mission on  the  organisation,  &c.  of 
the  Militia.  (Commons'  Papers,  1859, 
Sess.  2,  vol.  viii.  p.  1 ; ibid.  vol.  ix.  p. 
3.)  In  1808,  Lord  Chancellor  Cairns 
was  n member  of  the  commission  to 
consider  the  state  of  the  Neutrality 
Laws.  Hans.  Deb.  vol.  cxci.  p,  342. 

’ Thus,  the  royal  commission  ap- 
pointed in  1841,  and  which  is  still  in 
existence,  to  enquire  into  the  decora- 
tion of  the  new  Houses  of  Parlia- 
ment,and  generally  into  the  promo- 
tion uiid  encouragement  of  the  Pine 


Arts  in  the  United  Kingdom,  has  in- 
cluded actual  as  well  as  former  Prime 
Ministers,  with  other  leading  states- 
men. (Commons'  Papers,  1801,  vol. 
xxxii.  pp.  215-224.)  See  also  a list 
of  the  commissioners  for  the  Inter- 
national Exhibition  of  1851.  Ibid. 

p.  282. 

7 Hans.  Deb.  vol.  clxxxv.  pp.  100, 
514  ; ibid.  vol.  clxxxviii.  pp.  121- 
125,  243. 

* See  Mr.  Gladstone’s  observations 
deprecating  private  members  assum- 
ing the  responsibility  of  naming  a 
proposed  commissioner.  Hans.  Deb. 
vol.  cxdi.  p.  1941.  And  see  ibid. 
vol.  cxciii.  pp.  11158,  li)05. 

* Macaulay,  Ilist  of  England,  vol. 
iv.  p.  317. 

" See  Act  30  & 31  Vic.  c.  51. 
Public  Schools  Bill  of  1808,  secs.  10- 
20. 
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communicate  to  Parliament,  beforehand,  the  names  of 
persons  intended  to  be  appointed,  with  a view  to  invite 
discussion  upon  the  choice  of  the  crown,0  although  the 
government  sometimes  deem  it  expedient  to  take  this 
course.11 

In  the  case  of  a statutory  commission,  while  it  is  dis- 
cretionary with  the  government  to  give  or  to  withhold 
from  Parliament  the  names  of  intended  commissioners,  it 
is  not  unusual  to  submit  them  for  parliamentary  approval, 
with  a view  to  create  a good  understanding  between  the 
crown  and  Parliament  in  the  settlement  of  a particular 
question. 

Thus,  in  1831,  before  the  passing  of  the  first  Reform  Act,  after 
on  ineffectual  attempt  to  obtain  the  sanction  of  Parliament  to  a Bill 
containing  the  names  of  the  Boundary  Commissioners,  ministers 
themselves  assumed  the  responsibility  of  appointing  the  individuals 
proposed.®  In  1867  the  names  of  the  intended  Boundary  Commis- 
sioners, under  the  new  Reform  Act,  were  submitted  to  the  House 
of  Commons,  agreed  to,  and  inserted  in  the  Bill.f 

The  services  of  persons  appointed  as  members  of  a 
royal  commission  are  generally  rendered  gratuitously ; 
although  compensation  is  occasionally  allowed  for  their 
time  and  labour.  Actual  expenses  incurred  are,  of  course, 
defrayed  out  of  the  public  funds.® 

It  is  customary  for  a royal  commission  not  only  to  take 
evidence,  but  also  to  receive  written  communications  from 
competent  persons  who  may  be  willing  to  address  them 
on  the  subject-matter  of  their  enquiry.  They  are  at 
liberty,  moreover,  when  it  may  be  necessary  for  the 
furtherance  of  their  investigations,  to  institute  and  conduct 
experiments  for  the  purpose  of  testing  the  accuracy  of 
particular  theories,  or  the  utility  of  inventions,  &c. 

But  unless  expressly  empowered  by  act  of  parliament, 
no  commission  can  compel  the  production  of  documents,  or 

* Ilane.  Deb.  vol.  clxxxvii.  p.  1480.  1940;  vol.  clxxxviii.  pp.  170,  270, 

a Ibid.  vol.  clxxxviii.  p.  083 ; vol.  622. 
clxxxix.  p.  002.  * Commons'  Fapers,  I860,  vol. 

c Ibid.  vol.  clxxxviii.  p.  430.  xxxviii.  p.895.  Ibid.  1869,  vol.  xv. 

' Ibid.  vol.  clxxxvii.  pp.  1129,1647,  p.  601 ; i bid.  1807,  vol.  xl.  p.  301. 
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the  giving  of  evidence,*1  or  can  administer  an  oath.1  It 
was,  indeed,  provided  by  a statute,  passed  in  1851,  that 
any  ‘ commissioner,’  See.,  now  or  hereafter  having  by  law, 
or  by  consent  of  parties,  4 authority  to  hear,  receive,  and 
examine  evidence,’  shall  be  4 empowered  to  administer  an 
oath  to  all  such  witnesses  as  are  legally  called  before’ 
him.1  But  this  Act  would  seem  to  refer  to  commissioners 
appointed  by  the  courts  of  law,  or  acting  under  statutable 
authority,  and  not  to  extend  to  those  whose  appointments 
proceed  direct  from  the  crown.  Upon  certain  occasions 
the  crown  has  undoubtedly  claimed  the  right  to  confer 
upon  commissioners  appointed  by  prerogative  ‘full  power 
and  authority,  when  the  same  shall  appear  to  be  requisite, 
to  administer  an  oath  or  oaths  to  any  person  whomsoever 
to  be  examined’  before  them.k  It  is  extremely  doubtful, 
however,  whether  this  is  not  an  unlawful  assumption  of 
power.1  Such  a clause  is,  in  fact,  but  rarely  inserted  in 


h Cox,  Brit.  Commonwealth,  p. 
251.  Toulmin  Smith,  p.  202.  Law 
Magazine,  vol.  xv.  p.  85. 

'Toulmin  Smith,  p.  188. 

J 14  k 15  Viet  c.  99,  sec.  10. 
But  see  tho  decision  on  this  clause, 
in  Reg.  v.  Hallett,  2 Denison  C.  C. 
237.  In  Canada,  ever  since  1840, 
the  Governor  in  Council  has  been 
empowered  (by  Act  9 Viet.  c.  38) 
— when  he  deems  it  expedient  to 
cause  enquiry  to  be  made  into  any 
matter  connected  with  the  good 
government  of  the  province,  the 
conduct  of  public  busmens,  or  the 
administration  of  justice  therein,  to 
confer  upon  the  commissioners  com- 
pulsory powers,  in  the  summoning  of 
witnesses,  the  production  of  docu- 
mentSj  and  the  taking  evidence  upon 
oath,  m order  to  the  full  investiga- 
tion of  the  matter  referred  to  them. 
( Consol.  Stats.  Can.  p.  185.)  No 
formal  complaint  having  been  made 
of  the  abuse  of  these  powers,  in 
1868,  after  the  union  of  the  British 
North  American  provinces,  this  pro- 
vision was  re-enacted,  and  extended 
to  the  whole  dominion,  by  Act  31 

VOL.  II.  A 


Viet  c.  38.  But  see  Mr.  T.  K.  Ram- 
say’s pamphlet  (Montreal,  1803)  pro- 
testing against  the  legality  of  a com- 
mission appointed  under  the  statute 
‘to  investigate  certain  charges  of 
malversation  of  office,’  which  had 
been  made  against  a clerk  of  the 
peace  and  a clerk  of  the  crown,  in 
Lower  Canada,  as  well  as  ‘ to  enquire 
into  the  organisation’  of  the  offices  in 
question. 

‘ For  example  : The  Navy  (Dock- 
yards) Commission,  in  1800;  Com- 
mons’ Papers,  1801,  vol.  xxvi.  p.  3. 
The  Children's  Employment  Com- 
mission (1862)  in  Com.  Papers,  1863, 
vol.  xviii.  p.  3.  The  Irish  Church 
Commission,  1807,  Com.  Papers, 
1807-8. 

1 See  Lord  Campbell,  Hans.  Deb. 
vol.  lxv.  p.  491.  Stat.  5 & 6 Will. 
IV.  c.  62,  sec.  13.  Smith,  Pari.  Re- 
memb.  1857-8,  pp.  21,  51.  Ibid. 
1865,  p.  43.  Sec  the  case  stated  in 
regard  to  compulsory  powers  to  com- 
missions appointed  under  the  au- 
thority of  the  crown  in  India,  Hans. 
Deb.  vol.  cxci.  p.  1223  ; and  Act  31 
& 32  Viet.  c.  63,  to  enable  commie- 
A 
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powers. 
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a royal  commission  ; and  the  want  of  compulsory  powers 
has  seldom  prevented  a commission  from  obtaining  full  and 
impartial  information  upon  the  subject-matter  of  their 
enquiry.  On  the  other  hand,  there  have  been  frequent 
instances  of  the  interposition  of  Parliament,  to  confer 
upon  royal  commissioners,  in  certain  cases,  additional 
powers,  and  to  authorise  the  appointment  of  commissions 
with  extraordinary  powers.”” 

Thus,  on  February  8,  1867,  Mr.  Walpole  (the  Home  Secretary) 
obtained  leave  to  bring  in  a bill  to  facilitate  the  proceedings  of  a 
Royal  Commission  appointed  to  make  enquiry  respecting  Trades’ 
Unions,  Ac.,  by  conferring  upon  it  certain  extraordinary  powers,  for 
the  purpose  of  investigating  into  a recent  outrage  perpetrated  at 
Sheffield,  the  perpetrators  of  which  the  government,  notwithstand- 
ing repeated  attempts,  had  been  unable  to  discover.  These  powers 
were  to  enable  the  commissioners  to  compel  the  production  of  docu- 
ments, to  enforce  the  attendance  of  witnesses,  to  take  evidence  upon 
oath,  to  punish  persons  guilty  of  contempt,  and  to  indemnify 
witnesses  from  the  penalties  which  might  otherwise  attach  to  them 
for  illegal  acts  which  they  had  committed,  on  condition  of  their 
making  full  and  complete  confession  of  the  same.  After  consider- 
able debate  this  Bill  was  agreed  to,  and  became  law.  It  also  con- 
tained a provision  empowering  the  Secretary  of  State,  on  application 
from  the  Commissioners,  to  appoint  certain  qualified  persons  as 
examiners,  to  assist  in  taking  evidence  in  regard  to  the  Sheffield 
outrage.  But  all  enquiries  under  the  Act  were  directed  to  be  con- 
ducted in  public,  and  after  due  notice." 

Before  the  close  of  the  session,  the  government  deemed  it  incum- 
bent upon  them  to  apply  to  Parliament  for  an  extension  of  the 
powers  conferred  by  the  aforesaid  Act ; with  a view  to  enable  the 
Secretary  of  State,  upon  application  of  the  commissioners,  to  autho- 
rise similar  investigations  to  be  instituted  at  other  places.  Accord- 
ingly an  Act  was  passed  for  this  purpose.0 

The  authority  of  Parliament  has  also  been  invoked  to 
extend  the  operation  and  functions  of  a commission 


sioners  appointed  by  the  Governor- 
General  of  India  to  enquire  into  the 
failure  of  the  Bank  of  Bombay,  to 
examine  witnesses  on  oath  in  the 
United  Kingdom. 

m For  example,  see  Stat.  1 & 2 Geo. 
IV.  e.  1)0  ; 3 Geo.  IV.  c.  87  ; 5 Geo. 
IV.  c.  20,  acc.  11 ; 3 & 4 Will.  IV.  c. 


.37,  see.  165  ; 17  & 18  Viet  c.  117  : 
80  & .31  Viet  c.  104. 

" 30  Viet  c.  8 ; Hans.  Deb.  vol. 
clxxxv.  pp.  170-180,  004  j vol. 
clxxxvi.  p.  271. 

° Ibid.  vol.  clxxxviii.  p.  1.398.  Act 
30  &31  Victc.  74. 
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originally  appointed  by  the  crown,  as  the  following 
example  will  show  : — 

During  the  Crimean  war,  in  1854-5,  large  sums  of  money  were  Patriotic 
raised  by  private  benevolence  and  public  subscription,  for  the  relief  Fund, 
and  succour  of  the  families  of  soldiers  and  Beanien  who  fell  in  that 
war ; and  for  the  education  and  training  of  their  orphan  children. 

For  the  better  administration  of  this  ‘ Patriotic  Fund,’  it  was  deemed 
expedient  to  appoint  a Royal  Commission,  on  October  7,  1854,  to 
take  charge  of  and  appropriate  the  same,  for  the  purpose  herein- 
before mentioned.?  In  1866,  after  all  the  legitimate  claims  upon  this 
fund  had  been  provided  for,  and  a largo  surplus  still  remaining,  it 
became  necessary  to  apply  to  Parliament  for  authority  to  expend 
this  money  for  other  purposes,  of  a like  nature,  in  connection  with 
the  army  and  navy.1’  Whereupon  an  Act  was  passed,  making  the 
fund  permanently  available  : (1)  for  the  purpose  for  which  it  was 
originally  collected  ; (2)  for  the  education,  training,  and  advance- 
ment of  children  of  soldiers,  seamen,  or  marinos,  who  had  lost,  or 
might  hereafter  lose  their  lives  in  battle,  Ac.,  in  any  other  war ; and 
(3)  to  defray  the  salaries  of  a secretary  and  clerks,  to  whom  might 
bo  awarded  suitable  retiring  allowances,  ‘ the  same,  with  other  ex- 
penses, to  be  paid  out  of  the  Patriotic  Fund.’ r 

In  1867,  another  Act.  was  passed,  confirming  the  previous  dispo- 
sition of  the  Patriotic  Fund,  and  authorising  its  extension  so  as  to 
confer  similar  benefits  upon  the  children  of  any  soldiers  or  seamen, 

Ac.,  who  had  died,  or  may  hereafter  die,  while  in  the  service  of  the 
crown.  Also  providing  for  the  appointment  of  official  trnsteos  in 
whom  the  property  of  the  Fund  might  be  vested;  and  for  a regular 
audit  of  the  accounts  of  moneys  expended.' 

Within  the  limits  of  their  prescribed  functions,  and  internal 
subject  to  the  provisions  of  any  act  of  parliament  defining  codings, 
the  same,  royal  commissions  have  ‘ the  absolute  power 
of  regulating  the  proceedings  of  their  own  tribunal,  and 
of  admitting  or  excluding  what  persons  they  please  ’ from 
attendance  during  their  sittings.  But  it  must  be  under- 
stood that  they  are  liable  to  have  their  proceedings 
questioned  in  either  House  of  Parliament.1 

All  the  expenses  attending  a lioyal  Commission  are 


» For  a copy  of  the  commission,  ' Act  2ft  & 30  Viet.  c.  120. 

and  of  the  First  and  Second  Reports  • Act  30  & 81  Viet  c.  08  • Hans, 

of  the  Commissioners,  see  Commons’  Deb.  vol.  clxxxviii.  p.  1255. 

Papers,  1857-8,  vol.  xix.  p.  557.  ‘ Hans.  Deb.  vol.  clxxxviii.  p.  1437. 

' Hans.  Deb.  vol.  clxxxiii.  p.  1684. 
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Expense*,  defrayed  by  the  Treasury,  out  of  moneys  annually  voted 
by  Parliament  for  such  purposes."  But  it  is  not  usual 
for  commissioners  to  incur  any  extraordinary  expenditure 
without  the  previous  sanction  of  the  Home  Office,  by 
whom  the  application  would  naturally  be  referred  to  the 
Treasury/ 

The  expenses  attending  certain  permanent  public 
commissions  form  a very  considerable  item  in  the 
Civil  Service  estimates.  It  has  been  a growing  opinion 
for  several  years  that  these  ought  not  to  be  a public 
charge,  but  that  the  offices  in  question,  so  long  as  it  may 
be  necessary  that  they  should  continue  in  operation, 
should  be  self-supporting. 

On  April  24,  1868,  on  motion  of  an  independent  member,  it  was 
resolved,  by  the  House  of  Commons,  that  the  expenses  of  the  Copy- 
hold,  Inclosnre,  and  Tithe  Commission,  Inclosnre  and  Drainage 
Acts,  and  Charity  Commission  onght  not  to  be  borne  by  the  pnblic. 
The  Resolution  was  only  carried  by  a majority  of  one,  ministers 
voting  against  it,  although  the  government  would  have  readily  as- 
serted to  it,  if  the  word  1 entirely  ’ had  been  added  before  the  word 
‘ borne.’  w 

.Secretary.  As  a check  upon  the  proceedings  of  commissions, 
in  pecuniary  matters,  it  is  required  that  the  secretary, 
even  of  a statutory  commission,  should  be  appointed 
either  by  or  with  the  direct  approval  of  the  executive 
government.  He  is  often  nominated  in  the  commission 
itself.  Unless  special  qualifications  occasion  another 
choice,  it  is  not  uncommon  to  select  the  secretary 
of  a commission  from  amongst  the  subordinate  officers 
of  the  Treasury.* 

A Royal  Commission  continues  in  existence  until  it 
has  completed  its  labours,  unless  its  duration  be  expressly 
limited  by  the  terms  of  the  Letters  Patent  or  Act  of 
Parliament,  under  which  it  was  appointed ; or  unless  it 


“ See  Civil  Service  Estimate*,  * Hans.  Deb.  vol.  cxci.  pp.  1280- 
1807-8,  Class  VII.  pp.  3-9.  1296. 

’ Hans.  Deb.  vol.  clxxxiv.  p.  1070.  * Ibid.  vol.  clxxxviii.  pp.  430,  527. 
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be  sooner  revoked  and  discharged  by  the  crown/  When 
the  whole,  or  any  particular  portion  of  the  enquiry,  has 
been  brought  to  a close,  the  commissioners  present  their 
report  to  the  crown  through  the  Secretary  of  State  for 
the  Home  Department.  This  report  is  usually  transmitted 
to  Parliament  by  command,  or  communicated  upon  an 
address. 

But  a motion  in  the  House  of  Commons,  on  May  17,  1836,  for  an 
address  to  the  crown  to  direct  a certain  commission  to  report  forth- 
with upon  a particular  portion  of  the  enquiry  entrusted  to  it,  was 
declared  by  ministers  to  be  a very  unusual  course,  and  an  attempt 
to  ‘ take  out  of  the  hands  of  the  crown  the  direction  of  a commission 
appointed  by  it.’  After  a short  debate,  the  motion  was  withdrawn.* 

For  royal  commissioners  are  not  directly  amenable 
to  Parliament,  but  only  to  the  crown.*  And  Parliament 
ought  not  to  interfere  with  their  proceedings,  unless 
it  could  be  shown  that  they  were  acting  unfairly,  or 
were  incompetent,  or  were  otherwise  unworthy  of  the 
confidence  of  the  government,  or  of  Parliament,  when 
either  House  might  address  the  crown  for  their  removal 
from  office/ 

On  March  24,  1868,  Mr.  Disraeli  declined  to  lay  before  the  House 
Reports  of  the  Assistant  Boundary  Commissioners,  on  the  ground 
that  they  were  * essentially  confidential  documents,  supplied  for  the 
information  of  the  Boundary  Commissioners,  who  form  their  opinion 
upon  them,  and  who  are  responsible  for  the  opinion  they  give  to 
this  House.’0  Accordingly,  a reference  to  these  Reports  by  one  who 
had  perused  them  was  declared  to  be  out  of  order.d  But  afterwards 
ministers  consented  to  produce  them.* 


i The  Criminal  Law  Commission, 
appointed  in  1833,  was  revoked  on 
February  22, 1846  (Commons' Papers, 
1864-6,  vol.  xliii.  p.  406).  The  West 
Indian  Encumbered  Estates  Commis- 
sion was  appointed  under  the  author- 
ity of  the  Act  17  Sc.  18  Viet.  c.  117, 
which  limited  its  duration  to  six  years. 
By  subsequent  statutes,  it  has  been 
prolonged  to  August  1869.  (Civil 
Service  Estimates,  1868-9,  Class  VII. 
No.  1.)  The  Oaths  Commission,  ap- 
pointed on  May  17, 1806,  was  revoked, 
and  a new  one  issued  on  July  16, 1866, 


The  Commission  on  Popular  Educa- 
tion in  England  was  required  by  its 
letters  patent  of  June  30,  1868,  to 
complete  its  enquiry  ‘ within  the  space 
of  two  years.’  But  on  June  8,  1859, 
it  was  extended  for  another  year. 
Com.  Papers,  1861,  voL  xxi.  part  i. 

p.  6. 

* Mirror  of  Pari,  1836,  p.  1621. 

* Ilans.  Deb.  vol.  clviii.  p.  2083. 
b Ibid.  vol.  clviii.  p.  902,  903 

• Ibid.  vol.  cxci.  p.  14*1. 

11  Ibid.  vol.  cxcii.  p.  1261. 

• Ibid.  p.  1336. 
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There  is  another  species  of  commission,  of  a less  pro- 
minent and  important  character,  but  which  is  nevertheless 
of  great  utility  in  furthering  the  work  of  administration, 
viz. : what  is  usually  termed  a departmental  committee, 
appointed  by  a Treasury  Minute/  or  by  the  authority  of  a 
secretary  of  state,  for  the  purpose  of  instituting  enquiries 
into  matters  of  official  concern,  and  suggesting  improve- 
ments or  remedies  for  obvious  defects  or  deficiencies  in 
existing  administrative  arrangements.*  Such  committees 
are  generally  composed  of  two  or  more  permanent  and 
experienced  officers,  belonging  to  the  particular  depart- 
ments concerned  in  the  proposed  investigation,  with 
whom  is  frequently  associated  a Lord  of  the  Treasury,  or 
some  other  subordinate  member  of  the  administration. 

On  May  8,  18(58,  a motion  was  made  in  the  House  of  Commons, 
to  resolve,  that  ‘ two  members  of  this  House,  and  another  civil 
engineer,  should  be  added  to  the  committee  appointed  [by  the  Secre- 
tary of  State  for  War]  to  consider  the  question  of  the  fortifications 
for  the  defence  of  the  United  Kingdom  and  of  the  colonies,  and  that 
arrangements  shall  be  made  to  stop,  as  far  as  possible,  all  further 
outlay  until  that  committee  shall  have  reported  to  this  House.’ 
After  a long  debate,  during  which  it  was  objected  that  the  appoint- 
ment of  members  of  the  House  of  Commons  on  a departmental  com- 
mittee, ‘ would  have  the  effect  of  taking  away,  in  a great  measure, 
the  responsibility  in  the  matter  which  ought  to  rest  solely  on  the 
executive  government,'  the  motion  was  withdrawn.  Another  mo- 
tion to  suspend  the  said  works  until  the  report  of  this  departmental 
committee  shall  have  been  communicated  to  the  House,  was  then 
put  and  negatived.1* 

If  a political  officer  be  included  in  a departmental 
committee,  and  a change  of  ministry  should  occur  before 
its  labours  are  completed,  the  committee  would  neces- 
sarily become  defunct.  Although,  if  the  committee  were 
prepared  with  a report,  they  might  be  permitted  to  pre- 


' For  copy  of  the  Treasury  Minute, 
of  April  12, 1863,  appointing  a Com- 
mittee of  Enquiry  into  the  organisa- 
tion of  the  permanent  Civil  Service, 
sec  Commons'  Papers,  1H64-6,  vol. 
xxx.  p.  375. 

* See  Mr.  Gladstone’s  observations 


on  the  utility  of  an  official  committee 
of  practical  men,  as  a means  of  break- 
ing ground  upon  a question  of  ad- 
ministrative reform,  liana.  Deb.  vol. 
cxciii.  p.  320. 

h Hans.  Deb.  vol.  cxci.  pp.  2021- 
2064. 
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sent  an  informal  and  unofficial  statement,  or  draft  report, 
to  the  new  administration,  setting  forth  what  they  had 
intended  to  embody  in  their  report,  which  would  receive 
the  careful  consideration  of  the  government.1 

The  remuneration  of  persons  not  already  in  official  Expense*, 
employ,  who  are  appointed  to  serve  on  a departmental 
committee,  should  be  authorised  and  prescribed  in  the 
Treasury  Minute,  and  charged  to  the  account  of  civil 
contingencies.1  It  would  thus  come  under  the  review  of 
the  House  of  Commons,  when  a vote  is  submitted  in 
supply  to  make  good  advances  out  of  this  fund.k 

Reports  from  departmental  committees  are  usually  re-  Reports, 
garded  as  confidential  documents,  and  are  very  seldom 
communicated  to  Parliament.1 

Thns,  on  June  8,  1808,  the  Home  Secretary  declined  to  lay  before 
the  House  of  Commons  the  report  and  evidence  taken  by  a com- 
mittee appointed  by  him  to  enquire  into  the  management  of  the 
Metropolitan  Police,  ‘ for  the  reason  that  the  witnesses  were  informed 
that  their  evidence  would  not  be  made  public.’  Immediately  after- 
wards, the  Secretary  for  War  declined  to  lay  upon  the  table  the 
report  of  the  committee  on  Obstructions  for  the  Defence  of  Har- 
bours, &c .,  ‘ as  it  contained  matter  which  it  would  be  inexpedient 
to  make  public.’ m 

2.  The  Parliamentary  Duties  ok  Particular  Ministers. 

We  next  proceed  to  consider  the  duties  which  are 
appropriately  assigned  to  particular  members  of  the  Ad- 
ministration in  connection  with  Parliament.  Our  obser- 
vations on  this  head  will  chiefly  apply  to  the  House  of 
Commons,  that  being  the  chamber  wherein  the  most 
arduous  labours  and  responsibilities  are  exacted  from 
ministers  of  the  crown. 

But  first  let  us  briefly  notice  the  places  assigned  by 


1 Hans.  Dob.  voL  clxxxviii.  p.  1909. 
Commona'  Papers,  1867,  vol.  xxxix. 
p.  425. 

J Commons'  Papers,  1854-6,  vol. 
xxx.  p.  370. 

k See  ante,  vol.  i.  p.  661.  Civil 


Service  Estimates,  1867-8,  Class  VII. 

p.  20. 

1 Ilans.  Deb.  vol.  clxx.  p.  198 ; 
Mirror  of  Pari.  1840,  p.  1120;  and 
see  ante,  vol.  i.  p.  280. 

" Hans.  Deb.  vol.  cxcii.  p.  1222. 
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usage  in  the  Houses  of  Parliament  to  the  leaders  of  the 
respective  parties  of  the  Government  and  of  the  Oppo- 
sition. 

In  the  House  of  Lords  the  members  of  the  administra- 
tion sit  on  the  front  bench,  on  the  right  of  the  woolsack  ; 
and  the  peers  who  usually  vote  with  them  occupy  the 
other  benches  on  that  side  of  the  House.  The  peers  in 
opposition  are  ranged  on  the  left  side  of  the  chamber ; 
while  those  who  desire  to  maintain  a political  neutrality 
usually  sit  upon  the  cross  benches,  which  are  placed 
between  the  table  and  the  bar." 

In  the  House  of  Commons,  the  front  bench,  on  the 
right  hand  of  the  chair,  is  reserved  for  members  holding 
office  under  the  crown  ; and  the  front  bench  opposite  is 
ordinarily  occupied  by  Privy  Councillors  and  other 
members  who  have  held  office  under  the  crown.0  The 
accommodation  provided  for  members  who  desire  to 
occupy  a neutral  position  between  contending  parties  is 
very  inadequate.p 

On  the  opening  of  a new  parliament,  the  four  members 
for  the  City  of  London  claim,  by  ancient  usage,  and  gene- 
rally exercise,  the  right  of  sitting  on  the  Privy  Councillor’s 
bench ; at  other  times  that  bench  is  left  for  the  ministers 
of  the  crown,  who  are  supposed  by  their  avocations  to 
be  prevented  from  coming  down  to  take  places  for  them- 
selves. But  though  the  reservation  of  the  Treasury  bench 
to  the  use  of  Privy  Councillors  is  traceable  at  least  as  far 
back  as  the  reign  of  Charles  I.,  it  is  only  as  a matter  of 
courtesy  and  not  of  right.  Mr.  Holies,  an  eminent 
member  of  Parliament  in  1628,  and  William  Cobbett,  at 
the  opening  of  the  first  Reform  Parliament  in  1833,  are 
memorable  examples  of  private  members  asserting  the 
right,  on  particular  occasions,  of  sitting  on  the  front 
bench  ‘ above  the  Privy  Councillors.’’  In  Walpole’s  time 

■ May,  Pari.  Prac.  od.  1850,  p.  204.  1859,  p.  205.  Ilatsell,  Prec.  toI.  ii. 

° Rule,  H.  of  C.  No.  00.  p.  04.  Knight,  Popular  Hist,  of  Eng. 

T Hans.  Deb.  vol.  clxxxii.  p.  918.  vol.  viii.  p.  317. 

’ Ibid.  pp.  920,  924.  May,  ed. 
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(1741)  it  was  customary  for  the  leaders  of  adverse  parties 
being  Privy  Councillors  to  sit  upon  that  bench  together  ;r 
but  since  the  accession  of  George  HI.  it  has  been  usual 
to  concede  to  ministers  of  the  crown  of  every  grade, 
including  even  the  officers  of  the  royal  household,'  the 
undisturbed  possession  of  the  Treasury  bench. 


(a.)  The  Leader  of  the  Government  in  the  House  of  Lords. 

In  the  House  of  Lords,  as  well  as  in  the  Commons,  there 
is  always  a minister  specially  entrusted  with  the  lead 
and  management  of  public  business  on  behalf  of  the 
executive  government.  When  the  Prime  Minister  is  a 
peer,  he  will  generally  undertake  this  duty  himself. 
Otherwise,  it  is  confided  to  the  minister  who,  in  virtue  of 
his  position  and  qualifications,  is  considered  by  the  Prime 
Minister  as  being  the  most  capable  of  filling  it  with 
advantage."  By  whomsoever  undertaken,  the  leader- 
ship of  the  House  of  Lords  is  a charge  which  confers 
‘ great  importance  ’ upon  its  possessor,  as  well  as  4 great 
influence  in  the  general  administration  and  patronage  of 
the  government.’*  It  naturally  calls  for  the  exercise  of 
the  highest  qualities  of  a statesman,  inasmuch  as  4 the 
fixed  character  of  our  Constitution  renders  it  the  interest, 
not  to  say  the  paramount  duty,  of  every  minister  so  to 
shape  his  course  as,  if  possible,  to  keep  the  two  Houses 
of  Parliament  in  harmony,  and  not  to  throw  himself 
absolutely  and  entirely  into  the  hands  of  one  branch  of 
the  legislature,  regardless  of  the  wishes  and  feelings  of 
the  other.’0 


’ Mahon,  Hist,  of  Eng.  vol,  iii.  p. 
102  n.  Ministers,  in  the  early  days 
of  George  III.,  used  always  to  attend 
the  sittings  of  the  House  in  full  court 
dress.  Donne,  Corresp.Geo.  ni.yol.ii. 
p.  432  ; Edinb.  Rev.  vol.  xcix.  p.  63  n. 
• lions.  Deb.  vol.  clxxxvi.  p.  226. 
u It  was  customary,  until  the  early 
part  of  this  century,  that  when  the 
Prime  Minister  was  a commoner,  the 
lead  of  the  House  of  Lords  should  be 


given  to  the  Home  Secretary,  if  a 
peer.  As  such,  Lord  Hawkesbury 
was  Leader,  in  1807,  notwithstanding 
that  the  premier  (the  Duke  of  Port- 
land,) was  a peer.  Yonge,  Life  of 
Ld.  Liverpool,  vol.  i.  pp.  146,  193, 
228. 

1 Marquis  Wellesley,  Pari.  Deb. 
vol.  xxiii.  Appx.  p.  iv. 

* Earl  of  Derby,  Hans.  Deb.  voL 
cxxxiv.  p.  840. 
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(b.)  The  Leader  of  the  Government  in  the  House  of  Commons. 

If  the  Prime  Minister  be  a member  of  the  House  of 
Commons,  he  will  personally  undertake  the  leadership  of 
that  House.  For  this  is  an  office  of  too  elevated  and  in- 
fluential a character  to  be  conferred  upon  a subordinate. 
It  is,  in  fact,  ‘ the  crown  of  the  premiership  itself,  if 
united  with  it ; if  detached,  the  function  which  continually 
threatens  the  official  chieftaincy  with  eclipse.”  The  ex- 
treme importance  of  the  duties  of  this  office  towards  the 
most  popular  and  powerful  branch  of  the  legislature, 
places  it,  under  any  circumstances,  in  the  very  front  rank 
of  the  ministry.  The  Leader  of  the  House  of  Commons 
occupies  a post  second  only  in  dignity  and  responsibility 
to  that  of  chief  minister  of  the  crown  ; for  in  addition  to 
his  ministerial  functions,  he  is  the  proper  ‘ champion  of 
the  rights  and  privileges  of  the  House  of  Commons,  and 
the  trustee  of  its  honour.’ w 

The  position  and  duties  of  the  leadership  have  been 
thus  defined  by  one  of  the  ablest  occupants  of  the  office 
within  the  present  century : ‘ It  is  that  station  in  the 

House  of  Commons  which  points  out  him  who  holds  it  as 
the  representative  of  the  Government  in  that  House,  the 
possessor  of  the  chief  confidence  of  the  crown  and  of  the 
minister.  Its  prerogative  is,  that  in  all  doubtful  ques- 
tions, in  all  questions  which  have  not  been  previously 
settled  in  Cabinet,  and  which  may  require  instant  deci- 
sion, he  is  to  decide — upon  communication  with  his  col- 
leagues sitting  by  him  undoubtedly,  if  he  be  courteously 
inclined — but  he  is  to  decide,  with  or  without  communi- 
cation with  them,  and  with  or  against  their  consent.’1 

The  strength  and  efficiency  of  a government,  and  the 
activity  and  usefulness  of  the  House  itself,  largely  depend 
upon  the  character,  energy,  tact,  and  judgment  of  the 

' Edinb.  Review,  vol.  cxxvi.p.  505.  of  Wilberforce,  by  bis  Son9,  vol.  iv. 

* Mr.  Disraeli,  Ilans.  Deb.  vol.  pp.  38— 10.  Stapleton,  Canning  and 

clxxiv.  p.  1230.  bis  Times,  p.  208.  And  see  Yonge, 

* Mr.  Canning,  Letter  to  Wilber-  Life  of  Ld.  Liverpool,  vol.  i.  pp. 
force,  in  1812,  citing  examples,  Life  408-423. 


Digitized  by  Google 


THEIR  PARLIAMENTARY  FUNCTIONS.  363 

leader  of  the  House  of  Commons/  In  conjunction  with 
his  trusty  aids,  the  financial  and  parliamentary  Secretaries 
of  the  Treasury,  it  devolves  upon  him  to  control  the  con- 
duct of  business  in  that  chamber  so  as  best  to  promote 
the  public  interests and  out  of  the  House  to  contribute, 
as  far  as  possible,  to  the  maintenance  of  a good  under- 
standing amongst  members,  of  every  shade  of  political 
opinion,  by  a frank  cordiality  and  social  intercourse.* 

The  office  of  leader  or  manager  of  the  House  of  Com- 
mons is  coeval  with  the  existence  of  parliamentary  go- 
vernment It  was  first  filled  by  Charles  Montague,  Chan- 
cellor of  the  Exchequer  in  William  IH.’s  first  party 
ministry,  who  for  four  years  (1694-1698)  exercised  an 
authority  in  the  House  of  Commons  which  Macaulay 
says  ‘ was  unprecedented  and  unrivalled.’ b Under  the 
discordant  and  vacillating  Cabinets  that  immediately  fol- 
lowed, there  was  no  opportunity  for  the  leader  of  the 
Commons  to  assert  his  true  position.  But  in  1715,  in 
the  hands  of  Sir  Bobert  Walpole,  the  office  began  to  re- 
assume its  original  importance.0  It  has  since  been  held 
and  adorned  by  most  of  the  eminent  statesmen  who  have 
shed  lustre  upon  our  annals  from  that  period  until  now. 

On  account  of  the  dignity  and  influence  belonging  to 
this  office,  it  is  usually  held  in  conjunction  with  that  of 
First  Lord  of  the  Treasury,  or  Chancellor  of  the  Ex- 
chequer, or  with  both  combined.  When  the  Prime 
Minister  is  a peer,  the  leadership  of  the  House  of  Com- 
mons is  most  suitably  conferred  upon  the  Chancellor  of 
the  Exchequer.  Formerly,  it  used  to  be  given,  by 
preference,  to  a Secretary  of  State,  but  according  to 
recent  precedent,  it  may  be  associated  with  any  Cabinet 
office,  provided  it  be  one  of  the  highest  grade.  Within  the 
present  century,  it  has  been  held  by  Lord  Castlereagh  and 

7 Edinburgh  Review,  voL  cviii.  b Macaulay,  Hist,  of  Eng.  vol.  iv. 
pp.  279,  280.  p.  732 ; voL  V.  pp.  167,  106. 

. 1 See  ante,  pp.  324,  333.  • Mahon,  Hist,  of  Eng.  vol.  i.  pp. 

* Mr.  Disraeli,  liana.  Deb.  voL  165,  198 ; and  see  ante,  p.  120. 
clxxxvi.  p.  1593. 
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by  Mr.  Canning”  in  connection  with  the  office  of  Foreign 
Secretary ; by  Sir  E.  Peel  and  by  Lord  John  Eussell 
with  that  of  Home  Secretary;  and  again  by  Lord 
John  Eussell  in  conjunction  with  the  Presidency  of  the 
Council.4  But  in  1855,  in  view  of  the  increasing  labour 
and  responsibility  attaching  to  the  office,  it  was  agreed 
between  Lord  Palmerston  and  the  Earl  of  Derby,  that  it 
was  no  longer  possible  to  combine  the  lead  of  the  House 
of  Commons  with  the  duties  of  an  extensive  and  laborious 
department."  Since  then  the  leadership  has  been  held 
by  Lord  Palmerston,  as  Premier  and  First  Lord  of  the 
Treasury,  by  Mr.  Gladstone  and  by  Mr.  Disraeli  as 
Chancellors  of  the  Exchequer.  . In  1868,  when,  upon  the 
resignation  of  the  Earl  of  Derby,  Mr.  Disraeli  became 
First  Lord  of  the  Treasury,  he  assigned  the  office  of 
Chancellor  of  the  Exchequer  to  Mr.  Hunt,  but  retained 
in  his  own  hands  the  lead  of  the  House  of  Commons. 

On  February  24,  1853,  upon  the  occasion  of  Lord  John  Russell, 
who  was  the  leader  of  the  House  of  Commons  and  Foreign  Secretary, 
resigning  the  seals  of  the  Foreign  Office,  and  continuing  to  hold  the 
leadership  without  any  departmental  office,  a private  member  of  the 
House  of  Commons  gave  notice  of  his  intention  to  move  a resolution 
that  ‘ considering  the  great  increase  which  has  taken  place  of  late 
years  in  the  business  of  this  House,  and  the  corresponding  increase 
in  the  amount  of  labour  and  responsibility  which  devolve  upon  the 
leader  of  this  House,  rendering  it  next  to  a physical  impossibility 
that  he  should  conduct  the  business  of  this  House  and  at  the  same 
time  satisfactorily  discharge  the  duties  of  one  of  the  great  depart- 
ments of  the  state,  it  is  desirable  that  a salary  should  be  attached 
to  the  leadership  of  the  House  of  Commons  (an  office  second  to 
none  in  the  Government),  commensurate  with  its  duties  and  re- 
sponsibilities, whenever  it  is  held  unconnected  with  any  salaried 
office.’ f During  this  session,  however,  no  such  motion  was  made, 
Lord  John  Russell  continuing,  meanwhile,  to  lead  the  House  without 
office.  But  on  February  9,  1854,  the  same  member  moved  for  the 
appointment  of  a select  committee,  ‘to  consider  the  duties  of  the 

,e  In  1812,  Mr.  Canning  claimed  a Lord  Liverpool,  vol.  L pp.  408-423, 
right  to  the  I-eadership,  in  connection  vol.  iii.  p.  191. 
with  the  office  of  Foreign  Secretary,  d Hans.  Deb.  vol.  exxx.  pp.  380, 

over  that  of  the  Chancellor  of  the  385  ; ibid.  vol.  cxxxvi.  p.  037. 

Exchequer,  hut  was  overruled  on  ' Ibid.  vol.  cxxxvi.  p.  1344. 

personal  grounds.  See  Yonge,  Life  of  * Ibid.  vol.  exxiv.  p.  640. 
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member  leading  the  Government  in  this  House,  and  the 'expediency 
of  attaching  office  and  salary  thereto.’  The  mover  urged  the 
increasing  importance  of  the  office,  and  the  peculiar  experience  and 
ability  required  to  fill  it:  also,  that  the  leader  must  be  present  in 
the  House  early  and  late,  and  must  make  himself  master  of  every 
question  introduced,  whether  by  Government  or  by  private  members. 
In  reply,  it  was  objected  on  the  part  of  ministers,  that  it  was  wrong 
in  principle  ‘ to  attach  a salary  to  an  office  that  did  not  exist,  and 
the  duties  of  which  could  not  be  defined  : ’ and  that  ‘ it  was  clearly 
incompatible  with  constitutional  practice  that  a salary  should  bo 
given  to  any  person  except  for  the  discharge  of  official  duties  as  a 
member  of  tho  Government.’*  It  was  asserted,  moreover,  that  the 
precedent  established  by  Lord  John  Russell  was  ‘ very  inconvenient 
if  not  unconstitutional.’  There  were  certainly  instances  of  Cabinet 
Ministers  ‘ sitting  in  the  House  of  Lords,  without  holding  at  the 
time  any  particular  offices.  In  the  House  of  Commons,  however, 
there  was  one  such  instance  only,  until  the  case  of  tho  noble  lord ; 
and  there  was  none  in  which  he  had  acted,  like  the  noble  lord,  as 
the  organ  of  the  Government.’  Were  this  practice  to  be  followed, 
it  would  permit  the  crown  to  ‘ select  its  ministerial  advisers  from 
members  of  that  House,  without  requiring  that  the  persons  so 
selected  shonld  go  back  to  their  constituents  for  re-election : ’ and 
‘ the  country  would  be  deprived  of  the  means  of  knowing  who,  in 
fact,  were  the  responsible  advisers  of  the  crown.’  For  there  being 
no  responsibility  which  enabled  the  Commons  to  question,  by  im- 
peachment, the  conduct  of  a minister,  unless  the  act  complained  of 
could  be  proved  by  an  official  signature  or  seal,  ministerial  responsi- 
bility, which  has  already  become  little  else  than  responsibility  to 
public  opinion  and  to  parliamentary  censure,  would  be  still  further 
weakened,  and  the  ‘ anomalies  of  the  constitution  ’ increased.11  Lord 
John  Russell  replied  to  these  arguments  by  declaring  ‘ that  it  is  not 
merely  the  business  which  a minister  transacts  by  virtue  of  his 
office,  but  any  advice  ho  has  given,  and  which  he  may  be  proved 
before  a committee  of  this  House,  or  at  the  bar  of  the  House 
of  Lords,  to  have  given  (in  the  capacity  of  a privy  councillor)  for 
which  he  is  responsible,  and  for  which  he  may  suffer  the  penalties 
which  may  ensue,’  equally  whether  he  holds  office  or  not,  because 
all  privy  councillors  are  responsible  for  any  advice  they  may  tender  to 


* To  the  same  effect,  a commit- 
tee of  the  House  of  Commons,  in 
1863,  on  Private  Hill  Legislation, 
reported  against  a proposal  to  ap- 
point salaried  Chairmen  of  Select 
Committees  on  Private  Business,  who 
would  sit  continuously  through  the 
Session,  on  the  ground  that  the  con- 
stitutional objection  to  having  Mem- 


bers of  Parliament,  who  are  returned 
to  perform  their  duties  to  their  con- 
stituents and  the  public,  paid  for 
serving  as  chairmen  would  outweigh 
the  undoubted  advantages  that  would 
accrue  therefrom.  Commons’  Papers, 
1803,  vol.  viii.  pp.  210,  302,  550. 

h Sir  C.  Wood  and  Mr.  Walpole, 
Ilans.  Dob.  vol.  exxx.  pp.  379-385. 
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the  sovereign.  Without  wishing  to  enter  into  any  question  personal 
to  himself,  Lord  John  Bussell  admitted  ‘that  the  organ  of  the 
Government  in  this  House  should,  generally  speaking,  hold  office.’ 
After  which  the  motion  was  withdrawn.1  On  June  9,  certain 
ministerial  changes  took  place,  and  Lord  John  Russell  was  appointed 
President  of  the  Council.!  Alter  his  re-election  he  continued  to  act 
as  leader  of  the  House  of  Commons. 


(c.)  Ministers  charged  with  the  moving  of  Estimates,  and 
submitting  the  Budget  in  the  House  of  Commons. 

Moving  of  As  a general  rule,  any  member  of  the  administration 
vote«'y  rePresents  a department  on  behalf  of  which  votes 

are  to  be  taken  in  Committee  of  Supply,  is  competent  to 
propose  such  votes.*  But  it  is  customary,  under  ordinary 
circumstances,  to  assign  this  duty  to  the  parliamentary 
secretary  of  the  particular  department. 

In  the  event  of  the  Secretary  of  State  for  War  and  the 
First  Lord  of  the  Admiralty  being  members  of  the  House 
of  Lords,  the  under  secretaries  of  these  departments  be- 
come their  official  representatives  in  the  Lower  House. 
Otherwise,  they  ought  not  to  move  the  estimates  for  their 
respective  departments,  except  in  the  presence  of  their 
official  superior — who  is  the  responsible  minister  to  afford 
the  necessary  explanations  upon  matters  of  importance 
to  parliament — unless  with  the  intention  of  merely  taking 
a vote  ‘ on  account,’  or  upon  a minor  question.1 

The  Civil  Service  Estimates  are  ordinarily  moved  by 
the  Financial  Secretary  to  the  Treasury,  in  presence  of  the 
Chancellor  of  the  Exchequer  and  other  ministers  for  whose 
departments  the  supply  is  required,  who  should  be  at 
hand  to  explain  or  defend  a vote  or  item  that  may  be 
objected  to.ra  Any  unusual  or  extraordinary  vote,  how- 
ever, would  be  proposed  by  the  Chancellor  of  Exchequer 


1 Hans.  Deb.  vol.  exxx.  pp.  380-  vol.  i.  p.  482,  where  tlio  exception* 
380.  to  this  rule  ere  stated. 

J Commons’  Journals,  vol.  cix.  p.  1 Hang.  Deb.  vol.  clxxxv.  p.  1818 j 
290.  ibid.  vol.  cxciii.  p.  635. 

k See  May,  ed.  1868,  p.  653 ; ante,  " Ibid.  vol.  clxxxi.  p.  1779. 
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himself or,  at  his  discretion,  by  the  First  Lord  of  the 
Treasury,  notwithstanding  that  the  Chancellor  of  the 
Exchequer  may  be  present.0 

On  March  4,  1867,  General  Peel,  Secretary  of  State  for  War,  Vote* 
having  differed  with  his  colleagues  upon  the  Reform  question,  retired  '’-v 

from  the  ministry,  and  was  replaced  by  Sir  John  Pakington,  on  muusler_ 
whose  behalf  a new  writ  was  issued  on  March  8.  On  March  7, 
however,  General  Peel  being  still  the  nominal  Secretary  for  War, 
with  the  consent  of  the  ministry  moved  the  Army  Estimates,  in 
committee  of  supply,  having  expressed  his  willingness  and  desire 
to  have  an  opportunity  of  explaining  to  the  House  ‘ those  estimates 
and  that  policy  which  he  had  recommended  to  his  colleagues,  aud 
which  they  had  adopted.’  No  objection  was  made  to  this  proceed- 
ing, and,  after  the  general  had  finished  his  statement,  the  vote  for 
the  number  of  men  was  taken .p 

On  March  14,  1867,  a question  of  procedure  arose  upon  the  Navy 
Estimates.  The  newly  appointed  First  Lord  of  the  Admiralty 
had  gone  for  re-election,  and  the  ex-First  Lord,  who  had  been 
appointed  Minister  for  War,  had  not  yet  resumed  his  place  in  the 
House,  accordingly  the  Secretary  of  the  Admiralty,  Lord  H.  Lennox, 
was  charged  with  the  moving  of  these  Estimates.  It  has  been  already 
stated  a that,  upon  the  opening  of  the  Army  or  Navy  Estimates,  and  By  a Secrc- 
on  mo  vine  the  first  vote  thereon,  it  is  usual  for  a discussion  to  take  *“7  ln  ,h® 

o Ab*16TlC6  Ol 

place  upon  the  whole  policy  of  the  estimates  j and  that  after  the  m*  chief, 
first  vote  has  been  agreed  to,  it  is  not  competent  for  any  member 
to  discuss  questions  of  general  policy.  Under  these  circumstances, 
it  was  objected  (by  Mr.  Gladstone  and  others)  that  while  the  Secre- 
tary of  the  Admiralty  was  perfectly  competent  to  move  the  esti- 
mates, and  make  the  general  statement  thereon  in  Committee  of 
Supply,  the  committeo  ought  not  to  bo  asked  to  agree  to  the  first 
vote  until  the  responsible  minister  was  present.  If  the  First  Lord 
had  been  a peer,  then  the  secretary  would  be  the  recognised  organ 
of  the  department  in  the  Commons.  But  when  the  First  Lord  sits 
in  the  House  of  Commons,  it  would  be  highly  inexpedient  to  discuss 
the  naval  policy  of  the  government  in  his  absence.  Whatever  argu- 
ments might  be  urged  against  that  policy  would  be  thrown  away 
upon  the  secretary,  who  is  the  mere  mouthpiece  of  his  chiof,  it  not 
being  ‘ his  business  to  announce  a policy,  or  to  give  an  opinion  ’ of 
his  own.  A simple  vote  ‘ on  account,’  or  a vote  on  a question  of 


" Hans.  T)eb.  vol.  clxxii.  p.  76 ; vol. 
clxxxi.  p.  1065. 

0 Ibid.  vol.  clxxi.  pp.  90.3-024. 
p Ibid.  vol.  clxxxv.  pp.  1310, 1448. 
In  1801 , Mr.  Pitt  opened  the  Budget 


in  Committee  of  Supply  under  some- 
what analogous  circumstances ; see 
ante,  vol.  i.  p.  81. 

1 See  ante,  vol.  i.  p.  482. 
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detail,  could  be  agreed  to,  upon  motion  of  the  secretary,  in  the 
absence  of  the  First  Lord,  without  any  irregularity ; but  no  discus- 
sion, or  vote,  upon  ‘ the  principle  of  the  estimates  ’ should  proceed 
under  such  circumstances.  It  was  finally  agreed  that  the  Secretary 
of  the  Admiralty  should  be  allowed,  * for  the  sake  of  the  public  con- 
venience,’ to  make  his  general  statement  in  Committee  of  Supply, 
after  which,  at  the  suggestion  of  Mr.  Gladstone,  and  with  the  con- 
sent of  the  Chancellor  of  the  Exchequer,  the  committee  reported 
progress  before  agreeing  to  the  first  vote.r  After  the  First  Lord 
had  resumed  his  seat  the  debate  was  renewed,  and  the  estimates 
were  agreed  to.* 

It  is  the  obvious  duty  of  the  Chancellor  of  the  Ex- 
chequer himself  to  submit  the  annual  financial  statement, 
usually  termed  ‘ the  Budget,’  to  the  House  of  Commons.1 

But  on  November  28,  1867,  the  Chancellor  of  the  Exchequer  (Mr. 
Disraeli)  being  absent  from  illness,  the  Secretary  of  the  Treasury 
undertook  to  submit,  in  Committee  of  Ways  and  Means,  a financial 
statement  and  resolution  in  respect  to  the  raising  of  funds  to  defray 
the  cost  of  the  Abyssinian  expedition,  for  which  the  House  had 
voted  a supply  of  2,000,000/.  No  objection  was  taken  to  this  pro- 
ceeding, and  Mr.  Gladstone  complimented  the  secretary  upon  the 
manner  in  which  he  had  discharged  the  duty.  Moreover,  on  ac- 
count of  the  temporary  nature  of  the  proposed  financial  arrange- 
ment, and  its  being  liable  to  alteration  when  the  annual  budget 
should  be  introduced,  it  was  unanimously  agreed  to  permit  it  to  be 
debated  at  once,  and  passed  the  same  day,  instead  of  adhering  to 
the  usual  practice  of  adjourning  to  a future  day  before  expressing 
opinions  or  deciding  upon  the  merits  of  a financial  statement." 

(d.)  Subordinate  Members  of  the  Ministry. 

The  most  prominent  and  useful  of  the  subordinate 
members  of  the  Administration  are  probably  the  two 
joint  Secretaries  of  the  Treasury.  But  it  is  unneces- 
sary to  dwell  upon  the  position  and  responsibility  of 
these  functionaries,  as  we  have  already  directed  atten- 
tion to  their  services,  as  the  confidential  assistants  of  the 
Leader  of  the  Government  in  the  control  of  the  House 
of  Commons, r as  well  as  to  the  official  duties  of  the 
Financial  Secretary  in  matters  of  supply ,w  Their  depart- 


' liana.  Deb.  vol.  clxxxv.  pp. 
1814-18-57. 

• Ibid.  vol.  clxxxvi.  p.  317. 

» May,  edit.  1868,  p.  560. 


“ Hans.  Deb.  vol.  cxc.  pp.  345, 
357,  .‘158. 

r See  ant*,  pp.  324,  303. 

" Ante | p.  366. 


Digitized  by  Google 


T11EIR  PARLIAMENTARY  FUNCTIONS. 


369 


mental  functions  will  be  more  appropriately  described  in 
another  chapter.* 

When  the  responsible  minister  of  a department  of  Position 
state  is  present,  it  is  not  usual  for  the  secretary  or  under-  dins“,0  r' 
secretary  to  answer  questions  upon  departmental  affairs/ 

An  under-secretary  or  other  subordinate  minister  must 
be  regarded  as  being  merely  the  mouthpiece  of  his  su- 
perior officer,  and  as  only  responsible  for  giving  effect  to 
the  instructions  of  his  chief,  and  for  his  personal  good 
conduct.  The  political  head  of  the  department  is  alone 
responsible  to  parliament.  ‘ All  subordinate  officers  are 
really  bond  fide  subordinates,  and  have  no  authority  to 
speak  for  themselves  in  any  single  thing.’  * This  applies 
even  to  an  under-secretary  who  represents  his  department 
in  one  House  whilst  his  chief  sits  in  the  other,  though  an 
under-secretary  or  vice-president  who  is  in  this  position, 
and  is  required  to  take  a prominent  part  in  the  conduct  of 
public  affairs,  is  nat  urally  supposed  to  have  a share  in  the 
government  of  the  department,  and  cannot  absolve  him- 
self from  a certain  modified  responsibility  in  regard  to  the 
same,  notwithstanding  that  a much  greater  degree  of  re- 
sponsibility attaches  to  the  departmental  chief,  whose 
directions  the  subordinate  officer  is  obliged  to  carry  out, 
and  whose  authority  is  supreme.* 

On  March  21,  1867,  on  motion  by  a private  member  of  the  House 
of  Commons  for  leave  to  introduce  a bill  to  repeal  the  Ecclesiastical 
Titles  Act,  there  being  no  Cabinet  ministers  present,  but  merely 
the  Solicitor- General  for  Ireland  representing  the  Government,  the 
leaders  of  Opposition  intimated  that  1 they  understood  his  position 
better  than  to  expect  him  to  express  any  opinion  upon  a question 
like  this.’  And  for  his  own  part,  ‘ all  that  he  could  say  was,  that 
ho  had  no  special  communication  with  the  Government  on  the 
subject.’  b 


* Pori,  p.  461.  * See  Rep.  Com.  on  Education, 

» Hans.  Deb.  vol.  clxxxviii.  p.  Commons’  Papers,  1866,  vol.  vi. ; 

1520.  Evid.  689,  695,  1890,  &c.  2410, 

* Rep.  Com.  on  Foreign  Trade,  2901,  &c. 

Commons’  Papers,  1861,  vol.  vii. ; 11  Hans.  Deb.  vol.  clxxxvi.  pp. 

Evid.  1771,  2234.  363-370. 
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(e.)  The  Law  Officers  of  the  Croum. 

The  legal  business  of  the  crown  in  the  House  of 
Lords  is  conducted  by  the  Lord  Chancellor,  who  is  ex- 
officio  Speaker  of  the  House  and  a prominent  and  influen- 
tial member  of  the  Cabinet  in  every  administration.  He 
is  chiefly  responsible  for  the  administration  of  justice 
throughout  the  kingdom,  in  connection  with  the  Home 
Secretary.  And  he  usually  takes  an  active  part  in  further- 
ing the  measures  of  Government  in  the  House  of  Lords.0 

The  common  law  judges,  also,  it  may  be  observed 
(not  being  of  the  peerage),  may  be  specially  summoned 
to  attend  as  assistants  in  the  House  of  Lords,  and  their 
opinion  may  be  asked  by  the  House,  not  only  in  relation 
to  points  of  law  and  equity  when  their  lordships  are 
sitting  as  a court  of  judicature,  but  also  upon  public  bills 
pending  in  Parliament,  and  as  to  the  strict  legal  construc- 
tion of  existing  statutes.  But  they  will  decline  to  answer 
any  question  which  they  consider  should  not  have  been 
propounded  to  them — or  which  involves  points  likely  to 
come  before  them  in  the  courts  below.d 

The  Home  Secretary  is  generally  a member  of  the 
House  of  Commons,  and  is  answerable  therein  for  all 
matters  relating  to  the  administration  of  justice,  and 
especially  for  the  exercise  of  the  prerogative  of  mercy, 
which  is  administered  through  him.® 

The  law  officers  of  the  crown  who  are  now  considered 
eligible  to  sit  in  the  House  of  Commons,  arc  the  Attorney- 
General,  the  Solicitor-General,  and  the  Judge  Advocate- 
General;  together  with  the  Lord  Advocate,  and  the 
Solicitor-General  for  Scotland,  and  the  Attorney  and 
Solicitor-Generals  for  Ireland.'  None  of  these  func- 


* See  pod,  p.  680.  . 1122 ; ibid.  vol.  exliv.  pp.  2033,  2050. 

11  See  cases  cited,  Marijueen,  House  * See  ante,  vol.  i.  p.  344. 

of  Lords,  pp.  40-01.  Mirror  of  I’arl.  r See  Return  on  Offices  of  Profit  , 

1831-2,  p.  442.  See  also  ibid.  1840,  Commons'  Papers,  1867,  vol.  IvL 
p.  2370 ; Hans.  Deb.  vol.  lxv.  p.  p.  10. 
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tionaries  are  ever  included  in  the  Cabinet.  Their  con- 
tinuous presence  in  the  House  of  Commons,  though  very 
desirable  and  most  serviceable,  is  not  therefore  essential 
or  obligatory.® 

It  is  an  acknowledged  principle  that  the  House  of 
Commons  ought  not  to  proceed  to  make  any  alterations 
in  the  administration  of  law  and  equity,  except  with  the 
sanction  and  authority  of  the  law  officers  of  the  crown.h 
This  sanction  cannot  be  effectually  given  unless  by  the 
presence  of  those  functionaries  in  Parliament,  when 
questions  of  legal  reform  are  under  consideration,  in  order 
that  they  may  advise  as  to  the  proper  method  of  accom- 
plishing the  same.  Wherefore,  it  has  been  the  uniform 
practice,  from  a period  anterior  to  the  Revolution  of  1688, 
to  require  the  presence  of  the  Attorney  and  Solicitor- 
Generals  of  England  in  the  House  of  Commons,1  to  assist 
in  framing  laws,  and  in  carrying  on  the  government  of 
the  crown  in  Parliament. 

In  1826,  when  Mr.  Canning  was  leading  the  House  of 
Commons  in  the  ministry  of  Lord  Liverpool,  he  wrote  to 
the  Premier  representing  that  there  were  three  legal 
offices,  usually  parliamentary,  ‘ which  have  been,  for  the 
first  time,  suffered  to  go  out  of  parliament  by  the  present 
government,  and  which,  if  not  restored  in  the  next  House 
of  Commons,  will  be  considered  as  lost  by  desuetude,’ 
viz. : ‘ the  Master  of  the  Rolls,  the  Judge  Advocate,  and 
the  King’s  Advocate;  all  important  in  the  highest  degree 
to  the  well  carrying  on  of  the  king’s  business  in  the  House 
of  Commons,  and  all  within  my  memory,  and  till  of  very 
late  years  useful  and  efficient  supporters  of  the  adminis- 
tration.’ After  pointing  out  the  important  services  that 
could  be  rendered  by  these  officers,  he  concluded  by  a 
protest  to  his  chief  ‘ against  all  these  defalcations  from  the 
constitutional  and  accustomed  support  of  the  government 


' See  ante,  p.  230.  1340. 

h Air.  Roebuck  and  Mr.  Walpole,  1 See  ante,  p.  80,  p.  COO. 
in  Ilium.  Deb.  vol.  clxii.  pp.  1338, 
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in  the  House  of  Commons.’ 1 Since  this  letter  was 
written,  the  King’s  Advocate-General,  though  still  holding 
office  during  pleasure,  has  ceased  to  be  accounted  as  a 
political  functionary,  and  is  therefore  not  regarded  as 
being  eligible  for  the  House  of  Commons.11  He  is  in  a 
similar  position  in  this  respect  to  the  Master  of  the  Rolls, 
who,  as  we  have  seen,  though  not  legally  disqualified,  is 
no  longer  required  or  expected  to  find  a seat  in  Parlia- 
ment.1 It  therefore  rests  with  the  Attorney  and  Solicitor- 
Generals,  and  the  other  officers  above  enumerated,  to 
represent  the  legal  element  of  the  administration  in  the 
popular  chamber. 

It  is  customary  for  members  to  address  questions  to 
the  law  officers  of  the  crown  in  the  House  of  Commons, 
for  information  upon  legal  points,  arising  out  of  measures 
before  Parliament,  or  relating  to  matters  of  public  interest. 
But  it  is  not  imperative  upon  these  functionaries  to  reply 
to  such  questions.  They  are  the  legal  advisers  of  the 
Government,  and  in  that  capacity  are  confidential  officers, 
and  ‘ nothing  could  be  more  inconvenient  ’ than  that  they 
should  be  liable  to  be  interrogated  by  all  members  wTho 
might  desire  to  be  enlightened  on  a point  of  law.®  But 
within  reasonable  limits,  and  according  to  the  discretion 
of  the  law  officers  themselves,  the  practice  is  attended 
with  considerable  advantage  to  members,  and  to  the 
public  generally. 

On  March  30,  1854,  the  Attorney-General  was  invited  by  the 
leader  of  the  House  of  Commons  (Lord  John  Russell)  to  reply  to  a 
question  pnt  by  a private  member  upon  a point  of  international  law, 
‘so  far  as  he  thought  it  consistent  with  his  duty  to  do  so,’  it  being 
1 obvious  that  it  would  bo  very  improper  for  members  of  the  govern- 
ment to  give  answers  to  questions  which  might  become  the  subject 
of  controversy  in  the  courts  of  law.’  Whereupon  the  Attorney- 
General  gave  the  information  required.0 

J Stapleton,  Canning  and  his  Times,  tomey-General),  linns.  Deb.  vol. 
p.  61 1.  clxxxv.  p.  1334.  And  see  ibid.  vol. 

k See  pmt,  p.  703.  clxxxvii.  p.  1493.  Mirror  of  Pari. 

1 See  mUe,  p.  268.  1 S3 1-2,  p.  3523. 

“ Sir  Roundell  Palmer  (ex- At-  “ I Ians.  Deb.  vol.  cxxxii.  pp.  62-65. 
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Accordingly,  it  is  not  unusual  for  the  several  law 
officers  of  the  crown  above  mentioned  to  reply  to  the 
enquiries  of  members  in  the  House  of  Commons  for  in- 
formation upon  points  of  law  arising  in  debate0 — or 
with  a view  to  determine  the  necessity  for  additional  legis- 
lation upon  a particular  subject11— or  to  explain  the  legal 
effect  of  certain  provisions  in  a Bill  before  the  House  q 
— or  in  regard  to  a legal  question  of  interest  to  the 
whole  community'— or  as  to  the  legality  of  the  conduct 
of  public  functionaries  in  particular  cases.' 

The  House  should  not  require  from  crown  law  officers 
an  opinion  on  matters  of  policy,  but  should  simply  ask 
for  information  as  to  matters  of  fact.1  Neither  should  they 
be  called  upon  to  define  beforehand  a point  which  is 
determinable  by  a judge  and  jury,"  or  which  is  about 
to  be  brought  before  a legal  tribunal/  Finally,  it  should 
be  understood  that  legal  information  given  to  the  House 
by  the  crown  officers  merely  expresses  their  ‘ individual 
opinion,’*  and  that  it  cannot  be  received  as  conclusive 
authority,  however  much  it  may  be  entitled  to  respectful 
consideration/ 

On  July  3,  1808,  an  Irish  member  moved  in  the  House  of  Com. 
mons  the  adoption  of  an  abstract  resolution  to  declare  that  a writ  of 
error  should  be  issued  in  criminal  cases  as  a matter  of  right  and 
not  of  grace.  The  motion  was  aimed  at  the  Attorney-General  for 
Ireland,  by  whom  the  contrary  doctrino  had  been  asserted  upon  a 
recent  occasion ; and  the  mover  severely  censured  that  officer  for 
his  assumed  erroneous  construction  of  the  law.  The  Irish  Attorney- 
General  vindicated  his  conduct  upon  the  legal  question,  and  being 
sustained  by  the  Attorney-General  for  England  the  motion  was 
withdrawn.* 

The  Lord-Advocate  is  charged  with  the  conduct  of  the 
legal  business  of  the  crown  in  the  House  of  Commons 


° linns.  I)eh.  vol.  clxxxv.  p.  1140. 
» Ibid.  vol.  clxxxvi.  p.  902. 

» Ibid.  vol.  clxxxviii.  p.  608. 

' Mirror  of  Pari.  1830,  p.  4212. 

• Mirror  of  Pari.  1833,  p.  3748; 
ibid.  1834,  p.  3399. 

* Hans.  Deb.  vol.  clxxxv.  p.  1331. 


• Ibid.  vol.  clxxxviii.  pp.  542,  543. 
' Ibid.  vol.  clxxxii.  p.  288. 

• Ibid.  vol.  exc.  pp.  126,  127,  515. 

• Mirror  of  Pari.  1839,  p.  4205. 

r Hans.  Deb.  vol.  cxciii.  pp.  055- 
000. 
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relating  to  Scotland.  He  is  sometimes  assisted  by  the 
Solicitor-General  for  Scotland  ; but  it  rarely  happens  that 
both  these  officers  have  seats  in  Parliament  together.  The 
Home  Secretary,  as  a Cabinet  minister,  is  directly  respon- 
sible to  Parliament  for  all  Scottish  affairs,  but  he  is 
advised  and  assisted  by  the  Lord  Advocate,  who  acts 
to  a partial  extent  as  an  under-secretary  of  state  for  that 
part  of  the  United  Kingdom.* 

There  has  been  for  several  years  past  a growing  desire 
for  some  change  in  the  position  and  number  of  the 
members  of  the  administration  on  behalf  of  Scotland. 
These  consist,  at  present,  of  the  Lord  Advocate,  and  of 
a junior  Lord  of  the  Treasury,*  with  the  help  of  the 
Solicitor-General  for  Scotland,  when  he  may  happen  to 
be  a member  of  the  House.  During  the  last  half  century 
the  progress  of  Scotland  in  wealth  and  population  has 
been  most  remarkable,  and  unparalleled  in  any  country 
of  the  Old  World.6  Under  such  circumstances  it  is 
natural  that  additional  facilities  for  transacting  Scottish 
business  in  the  House  of  Commons  should  be  required. 

On  Juno  15,  1858,  a motion  was  made  in  the  House  in  favour  of 
the  appointment  of  a Secretary  of  State  for  Scotland,  to  perform 
the  political  duties  at  present  assigned  to  the  Lord  Advocate. 
Being  opposed  by  the  leading  members  of  the  Government  and  of 
the  Opposition  the  motion  was  negatived.0  On  June  3,  1864,  a 
motion  was  made  for  the  appointment  of  a select  committee  to 
enquire  how  far  the  number  of  the  members  of  the  administration 
charged  with  the  conduct  of  Scottish  affairs,  and  having  seats  in 
Parliament,  is  commensurate  with  the  requirements  of  that  part  of 
the  United  Kingdom.  This  motion  obtained  few  supporters,  and 
after  a brief  discussion  was  withdrawn.11 

The  Lord  Advocate  appointed  by  the  Derby  ministry  in  July 
1866,  having  failed  to  get  re-elected,  resigned  office.  His  successor, 


* See  post,  p.  710. 

* See  post,  p.  460. 

b Hans.  Deb.  vol.  excii.  p.  438. 
See  a debate  in  the  House  of  Lords, 
on  April  6,  1854,  upon  a motion  in 
favour  of  the  appointment  of  an  ad- 
ditional Secretary  of  State  for  Scot- 
land, a larger  representation  in  the 


House  of  Commons,  and  the  restora- 
tion of  the  ancient  Palace  of  Holv- 
rood.  After  a short  debate,  the 
previous  question  was  put  thereon, 
and  negatived.  Ibid.  vol.  cxxxii. 
pp.  490-5*22. 

' Ibid.  vol.  cl.  pp.  2118-2150. 

* Ibid.  vol.  clxxv.  pp.  1168-1199. 
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however,  was  unable  to  get  a seat  in  the  House  until  December  1807. 
Meanwhile  great  inconvenience  was  occasioned.'  On  March  22, 
1807,  a Scotch  member  enquired  of  the  Home  Secretary  whether 
any  changes  were  contemplated  in  the  management  of  Scotch  busi- 
ness in  the  House  ; adding  that  there  was  a growing  feeling  in 
Scotland  in  favour  of  the  appointment  of  an  under  secretary  of 
state  in  the  home  department  to  perform  the  political  functions  of 
the  Lord  Advocate,  leaving  to  the  latter  the  professional  duties. 
In  reply,  the  Home  Secretary  (Mr.  Walpole)  admitted  that  both  in 
nnd  out  of  the  Ilouso  there  was  an  increasing  desire  ‘ that  somo 
civilian  in  the  shape  of  an  assistant  or  under-secretary  should  be 
tho  medium  of  communication  with  the  people  of  Scotland  instead 
of  tho  Lord  Advocate  ’ and  promised  that  the  matter  should  bo 
attentively  considered  by  the  Government.  Ho  also  confessed  that 
ho  was  unable  to  conduct  Scotch  legislation  without  tho  aid  of  tho 
Lord  Advocate  ; although  for  the  present  the  Scotch  members  could 
avail  themselves  of  the  services  of  the  Scotch  Lord  of  the  Treasury 
on  all  such  subjects,  whilst  out  of  the  House  the  Lord  Advocate 
would  continuo  to  communicate  with  them.f  On  June  20,  however, 
Mr.  Gathorne  Hardy,  who  had  succeeded  Mr.  Walpole  as  Home 
Secrotary,  intimated  that  1 he  did  not  think  there  was  a sufficiency 
of  business  to  render  necessary  the  appointment  of  a distinct  under- 
secretary of  state  for  this  particular  purpose.’  Agreeing  that  ‘ it 
was  a great  misfortune  ’ that  the  Lord  Advocate  should  bo  without 
a seat,  ‘ he  hoped  that  at  some  time  Scotland  would  do  him  tho 
justice  to  give  him  one.’  Until  then,  the  Scotch  Lord  of  tho  Trea- 
sury would  do  his  best  to  compensate  for  his  absence.*  Early  in 
the  following  session,  one  of  the  members  for  tho  English  borough 
of  Thetford  retired,  and  the  Lord  Advocate  was  elected  in  his  stead.1* 

It  has  long  been  the  practice  for  Scottish  members  in 
the  House  of  Commons  to  meet  together,  occasionally, 
during  a session,  to  discuss,  in  a friendly  and  confidential 
way,  all  questions  pending  in  Parliament,  which  affect  the 
interests  of  Scotland.  They  are  thus  enabled  to  discover 
points  of  difference,  and  to  arrive  at  a mutual  agreement 
upon  such  measures.  They  then  communicate  their 
views,  in  an  informal  manner,  to  the  Lord  Advocate, 
who,  without  pledging  himself  to  any  particular  course, 
is  generally  materially  influenced  by  the  opinions  thus 

' See  ante,  p.  237.  ‘ Ibid.  vol.  clxxxviii.  p.  167. 

' Hans.  Deb.  vol.  clxxxvi.  pp.  307,  b Dod,  I’arl.  Comp.  1808,  p.  134. 
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expressed.  Sometimes,  the  Lord  Advocate  will  himself 
convene  and  preside  at  a meeting  of  the  Scotch  members, 
for  a similar  purpose.  It  is  indisputable  that  the  harmony 
and  success  of  legislation  for  Scotland  has  been  materially 
promoted  by  these  conferences.1 

III.  The  responsibility  of  Ministers  of  the  Crown  to 
Parliament. 

1.  In  matters  of  complaint  against  particular  Ministers. 

Notwithstanding  the  modern  rule  of  parliamentary 
government,  whereby  responsibility  is  attached  to  the 
whole  administration  for  the  acts  of  the  several  members 
of  which  the  same  is  composed,  the  ancient  rule  that 
‘ the  constitution  of  this  country  always  selects  for  re- 
sponsibility the  individual  minister  who  does  any  parti- 
cular act’1  continues  to  hold  good,  and  is  directly  ap- 
plicable in  cases  of  personal  misconduct,  for  which  the 
collective  administration  decline  to  be  answerable. 

The  growth  of  the  principle  of  collective  ministerial 
responsibility  was,  as  we  have  seen,  very  gradual,  and  its 
entire  acceptance  as  a constitutional  dogma  of  but 
recent  date.*  So  lately  as  in  the  year  1806,  Mr.  Fox, 
•when  Secretary  of  State,  repudiated  the  notion  of  con- 
sidering the  whole  Cabinet  to  be  responsible  for  every 
ministerial  act,  claiming  that  there  was  a greater  security 
against  wrong  doing  in  holding  each  particular  minister 
directly  if  not  exclusively  responsible  to  Parliament  and 
to  the  country  for  the  management  of  his  own  departs 
ment.  But  the  fallacy  of  this  position  was  exposed  by 
Lord  Castlereagh,  who  showed  that  the  proceedings  of 
the  House  of  Commons  in  regard  to  the  Partition  Treaties, 
in  1698,  proved  that  even  at  that  early  period  all  the 
prominent  members  of  the  ministry  were  equally  held 

1 See  Hans.  Deb.  vol.  fclxxv.  pp.  J Earl  Grey,  in  Pari.  Deb.  vol. 
1173,  1179,  1197,  1490.  Ibid.  vol.  xviii.  p.  1075. 
clxxviii.  p.  1671 ; vol.  cLxxix.  p.  * See  ante,  p.  109. 

1 199 ; vol.  clxxxi.  pp.  610,  512. 
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accountable  for  a particular  act  of  public  policy,  and 
not  merely  the  minister  who  had  been  instrumental  in 
giving  effect  to  the  same.1  The  true  doctrine  on  this 
subject  was  afterwards  enunciated  by  the  Earl  of  Derby, 
in  the  following  terms : ‘ The  essence  of  responsible 
government  is,  that  mutual  bond  of  responsibility  one 
for  another,  wherein  a government,  acting  by  party,  go 
together,  frame  their  measures  in  concert,  and  where  if 
one  member  falls  to  the  ground,  the  others,  almost  as  a 
matter  of  course,  fall  with  him.’m 

But  the  application  of  this  principle  would  be  often 
partial  and  insufficient  for  the  ends  of  justice,  were  it  not 
for  the  exception  implied  in  Lord  Derby’s  definition,  and 
which  admits  of  a definite  and  unqualified  responsibility 
being  exclusively  attached  to  a minister  of  the  crown,  who 
is  proved  to  have  done  anything  which  renders  him  per- 
sonally liable  to  the  censure  of  Parliament,  or  to  punish- 
ment by  legal  process."  While  the  general  responsibility 
of  the  whole  administration  would  not  suffice  to  screen 
such  an  one  from  the  consequences  of  his  own  misdeeds, 
neither  would  it  necessarily  follow  that  his  colleagues 
should  be  made  accountable  for  the  wrongful  acts  of  a 
minister  in  a matter  which  peculiarly  concerned  his  own 
department,  unless  they  voluntarily  assumed  a share  of 
the  responsibility,  or  were  proved  to  have  been  implicated 
therein. 

The  following  are  the  leading  cases  of  complaints  in 
Parliament  in  reference  to  the  misconduct  of  particular 
ministers.  In  none  of  these  cases,  did  the  administration 
interpose  to  prevent  enquiry;  nor  did  they  venture  to 


1 Pari.  Deb.  vol.  vi.  pp.  310-327. 
And  see  the  debates  in  the  House  of 
Commons  on  July  9,  1782,  when  a 

Particular  act  of  the  late  ministry 
aving  been  questioned,  Mr.  Fox 
himself  said  that  he  had  been  one  of 
that  ministry,  ‘ and  although  he  was 
not  the  person  in  whose  department 
it  lay  to  advise  the  king  on  the  sub- 


ject, still  he  held  himself  responsible 
to  Parliament  for  the  advice  that  was 
given.'  Pari.  Hist.  voL  xxiii.  p.  159. 
See  also  Edinb.  Review,  vol.  cviii.  p. 
303.  And  ante,  vol.  i.  p.  42. 

m Hans.  Deb.  vol.  cxxxiv.  p.  834. 

“ As  to  illegal  or  oppressive  acta 
by  individual  ministers,  see  ante, 
vol.  L p.  299. 
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assume  responsibility  for  the  acts  alleged  to  have  been 
committed ; wherefore  the  censure  of  Parliament  was  con- 
fined, or,  as  the  case  might  be,  its  investigations  limited 
upon  each  occasion,  to  the  conduct  of  the  individual 
minister,  without  any  attempt  being  made  to  affix  any 
portion  of  the  blame  upon  his  colleagues. 

In  1805,  Lord  Melville,  who  was  then  First  Lord  of  tlic  Admi- 
ralty, was  impenchod  by  the  House  of  Commons  for  certain  irregu- 
larities committed  while  holding  the  office  of  Treasurer  of  the  Navy. 
After  the  criminatory  vote  had  been  agreed  to  by  the  House,  Lord 
Melville  resigned  his  ministerial  offico.  It  was  nevertheless  deemed 
expedient  to  erase  his  name  from  the  list  of  Privy  Councillors ; 
although  ho  was  afterwards  acquitted  of  tho  charges  preferred 
against  him.0 

On  May  14,  1806,  resolutions  were  moved  in  the  House  of  Com- 
mons, charging  the  Earl  of  St.  Vincent  with  negligence,  misconduct, 
and  dereliction  of  duty,  whilst  he  held  the  office  of  First  Lord  of 
the  Admiralty,  which  he  had  resigned  two  years  previously.  The 
charges  were  discussed  on  their  merits,  and  it  appearing  that  they 
were  quite  unfonnded,  they  were  negatived  without  a division. 
Whereupon  Mr.  Secretary  Fox  proposed  a vote  of  thanks  to  Earl 
St.  Vincent  for  his  naval  administration,  which  was  agreed  to.P 

In  1809,  H.R.H.  the  Duke  of  York  was  charged  with  conniving 
at  the  corrupt  sale  of  military  commissions,  and  though  exculpated 
after  enquiry  by  the  House  of  Commons,  he  resigned  his  office.1* 

In  1810,  tho  Earl  of  Chatham,  who  commanded  the  unfortunate 
Walcheren  Expedition,  and  who  was  also  a Cabinet  minister,  was 
censured  by  the  House  of  CommonB  for  having  irregularly  and  un- 
constitutionally reported  directly  to  the  king,  in  regard  to  that 
expedition,  instead  of  transmitting  his  report  through  the  proper 
channel.' 

In  1825,  Lord  Chancellor  Eldon’s  delays  in  adjudicating  upon 
cases  before  the  Court  of  Chancery  gave  riso  to  a motion  in  tho 
House  of  Commons  for  a return  of  the  causes  pending  ‘ during  tho 
lost  eighteen  years,  wherein  judgment  has  not  yet  been  given,’ 
which  was  allowed  to  pass,  though  it  gave  great  offence  to  tho 
Chancellor,  who  ‘almost  came  to  a determination,’  after  disposing 
of  these  arrears,  to  resign  his  office.  This  investigation  led  to  the 
introduction,  by  ministers,  of  a Bill  to  expedite  proceedings  in 
Chancery,  and  stimulated  Lord  Eldon  to  greater  activity,  without 
occasioning  any  ministerial  difficulties.* 

° State  Trials,  vol.  xxix.  pp.  549-  ' Ante , vol.  i.  p.  171. 

1481.  * Campbell,  Chancellors,  vol,  vii. 

p Pari.  Deb.  vol.  vii.  pp.  158  214.  pp.  419-429. 

’ See  ante,  vol.  i.  p.  409. 
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In  1844,  Sir  James  Graham,  tho  Homo  Secretary,  complained  to 
the  House  of  Commons  of  remarks  made  by  a member  of  the  House 
in  a speech  delivered  at  Leeds,  which  reflected  injuriously  upon  his 
personal  conduct  as  a member  of  Parliament  and  of  the  Government. 
Upon  the  advice  of  Sir  Robert  Peel,  the  Leader  of  tho  House,  the 
complaint  was  fully  investigated,  after  which,  resolutions,  declaring 
that  the  charges  were  unfounded  and  calumnious,  were  agreed  to 
by  the  House.1 

During  a debate  in  the  House  of  Commons  on  March  11,  1845, 
on  the  affairs  of  New  Zealand,  a charge;  was  preferred  against  Lord 
Stanley,  the  Secretary  of  State  for  the  Colonies,  by  a member,  con- 
nected with  and  representing  tho  Now  Zealand  Company,  to  the 
effect  that  his  lordship,  after  agreeing  to  a certain  arrangement 
with  tho  Company,  in  1843,  and  undertaking  to  give  Instructions 
to  tho  Governor  of  New  Zealand  in  accordance  therewith,  had 
afterwards  transmitted  secret  Instructions  to  tho  Governor  which 
were  entirely  inconsistent  with  his  previous  engagement  to  tho 
Company."  It  was  agreed  that  an  opportunity  should  be  afforded 
to  the  Colonial  Secretary  of  rebutting  this  accusation.  Accordingly, 
on  March  18,  tho  Under-Secretary  for  the  Colonies  (Lord  Stanley 
being  a peer),  on  a motion  for  papers,  entered  into  full  explanations 
in  vindication  of  his  chief.  Prom  the  debate  which  ensued  it 
was  evident  that  the  Houso  acquitted  the  Colonial  Secretary  ‘ of 
any  intention  to  deceive,  or  of  any  actual  deception.’  T 

On  February  29,  1864,  tho  attention  of  tho  Houso  was  called  to 
a recent  trial  in  Paris  of  certain  Italians  for  a conspiracy  to  assassi- 
nate the  Emperor  of  the  French,  at  which  the  name  of  Mr.  Stansfeld, 
a member  of  the  House,  and  the  Civil  Lord  of  the  Admiralty,  was 
mentioned  as  having  been  in  personal  communication  with  some  of 
the  conspirators.  Mr.  Stansfeld  warmly  rebutted  the  implication, 
and  expressed  his  abhorrence  of  the  crime."  Nevertheless,  on 
March  17  it  was  moved  to  resolve  ‘That  tho  statement  of  the 
Procureur-G6neral  on  the  trial  of  Greco,  implicating  a member  of 
this  House  and  of  her  Majesty’s  Government,  in  the  plot  for  the 
assassination  of  our  ally  the  Emperor  of  the  French,  deserves  tho 
serious  consideration  of  this  House.’  After  much  debate,  tho 
motion  was  negatived  by  a majority  of  ten.x  But  tliis  having  been 


* Com.  Journals,  vol.  xeix.  pp. 

235,  239.  Hans.  Deb.  vol.  lxxiv.  pp. 

236,  299-308. 

* Hans.  Deb.  vol.  lxxviii.  p.  045. 

' Ibid.  pp.  806.  1094-1137. 

* Ibid.  vol.  clxxiii.  p.  1255,  and 
see  ibid.  p.  1031. 

* Ibid.  vol.  clxxiv.  pp.  250-283. 
Mr.  Stansfeld  was  present  in  the 


House  during  this  debate,  and  voted 
against  the  motion.  This  proceeding 
was  afterwards  commented  upon, 
but  the  Speaker  decided  that  it  was 
no  infringement  of  the  rule  forbidding 
the  vote  of  a member  upon  a question 
in  which  he  was  peculiarly  interested. 
Ibid.  p.  340. 
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evidently  a party  vote,  it  was  generally  supposed  that  Mr.  Stansfeld, 
considering  the  position  wherein  by  an  act  of  indiscretion  he  had 
placed  the  House  and  the  Government,  should  have  resigned.  It 
appeared,  however,  that  at  the  outset  of  the  enquiry  he  had  placed 
his  office  at  the  disposal  of  the  crown,  but  that  the  Premier  (Lord 
Palmerston)  had  refused  to  accept  of  his  resignation.  This  occa- 
sioned another  debate.*  At  the  next  sitting  of  the  House,  Mr. 
Stansfeld  announced  that,  having  become  convinced  that  he  had 
ceased  to  bring  strength  to  the  Government,  and  fearing  that  ho 
might  prove  a source  of  difficulty  and  a cause  of  embarrassment  to 
them,  he  had  resigned  his  office.  He  then  proceeded  to  give  satis- 
factory explanations  as  to  his  former  conduct.  He  was  followed  by 
Lord  Palmerston,  who  spoke  in  high  praise  of  Mr  Stansfeld,  and 
declared  that  his  resignation,  which  was  much  regretted,  had  been 
entirely  voluntary.  The  matter  was  then  dropped.' 

Com-  In  the  following  cases,  the  ministry  assumed  entire 

covered  responsibility  for  the  proceedings  complained  of ; and  the 
tivoCr!a"  cluestion  was  accordingly  dealt  with  by  the  House  as  one 
ponsi-  of  confidence  in  the  administration. 

bility. 

On  September  4,  1835,  Mr.  Hume  submitted  to  the  Houso  of 
Commons  a series  of  resolutions,  condemnatory  of  the  terms  upon 
which  the  late  West  Indian  Compensation  Loan  had  been  con- 
tracted by  Mr.  Spring  Rico,  the  Chancellor  of  the  Exchequer ; 
whereby,  as  ho  alleged,  a serious  loss  had  been  sustained  by  the 
public.  The  Chancellor  of  the  Exchequer  rose  immediately  and 
entered  into  an  elaborate  defence  of  the  transaction ; admitting, 
however,  that  it  was  one  ‘ on  which  the  House  ought  to  look  with 
extreme  attention,  if  not  with  some  jealousy,’  that  he  had  no  right  to 
complain  of  the  present  motion ; and  that  if  it  were  substantiated, 
it  should  be  followed  up  by  an  address  to  the  king  to  remove  him 
as  well  from  the  office  he  held  as  from  his  councils  for  ever.  He 
concluded  his  defence  by  moving,  ‘ That  the  terms  on  which  the 
said  loan  liad  been  contracted  were  such  as  to  afford  the  most 
satisfactory  proof  of  the  public  credit  of  the  British  Empire.’ 
Having  undertaken  to  refer  Mr.  Hume’s  resolutions  to  an  eminent 


r Hans.  Deb.  vol.  clxxiv.  p.  322. 

* Ibid.  pp.  396-401.  See  also  the 
circumstances,  already  stated,  attend- 
ing the  resignation  by  Mr.  Lowe,  in 
1804,  of  the  Vice-presidency  of  the 
Education  Committee  of  the  Privy- 
Council,  in  vindication  of  his  ‘ per- 
sonal honour,’  which  he  considered 
to  have  been  impugned  by  a resolu- 


tion of  the  House  of  Commons  {ante, 
vol.  i.  p.  207).  Also,  the  resignation 
of  Lord  Chancellor  Westbury,  in 
1800,  upon  the  passing  of  a resolution 
by  the  House  of  Commons,  which 
imputed  to  him  ‘ a laxity  of  practice 
and  a want  of  caution  with  regard  to 
the  public  interests  ’ in  his  capacity 
of  Lord  Chancellor.  Ibid.  p.  420. 
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accountant  and  calculator,  tlie  Chancellor  of  the  Exchequer’s 
amendment  was  agreed  to  without  a division.* 

On  March  G,  1838,  Sir  William  Molesworth  moved,  in  the  House 
of  Commons,  an  address  to  the  queen  to  declare  that  (Lord  Glenelg) 
the  present  Secretary  of  State  for  the  Colonies  did  not  enjoy  the 
confidence  of  the  House  or  of  the  country,  being  deficient  in  the 
qualities  of  ‘ diligence,  forethought,  judgment,  activity,  and  firmness.’ 
Ministers  at  onco  met  this  motion  by  asking  the  House  to  consider 
it,  with  them,  as  an  attack  ou  the  Government  generally  ; for  ‘ in 
this  country,  the  Government  is  not  an  administration  of  separate 
and  distinct  departments  ; but,  as  is  well  known,  the  measures  of 
each  department  are  submitted  to  the  consideration  of  the  Cabinet, 
and  the  Cabinet  is  responsible  in  its  individual  capacity  for  the 
policy  of  each  department,  though  the  execution  of  the  measures 
may  rest  with  the  departments  themselvos.b  After  a long  debate 
on  the  colonial  policy  of  the  Government,  the  motion  was  negatived 
on  division.' 

In  the  sessions  of  1844  and  18-15,  complaints  were  made  to  the 
House  of  Commons  by  Mr.  T.  S.  Duncombe  against  Sir  James 
Graham,  the  Home  Secretary,  for  an  alleged  arbitrary  and  illegal 
exercise  of  power  in  cansing  certain  letters  to  be  opened  at  the  Post 
Offico.  Committees  of  secrecy  were  appointed  by  both  Houses 
(that  of  the  Commons  being  pro|)osed  by  Sir  James  Graham  himself) 
to  enquire  into  the  matter,  but  it  appeared  by  their  reports  that 
nothing  had  been  done  by  the  Home  Secretary  abusively,  or  without 
legal  warrant.  Attempts  were  then  made  in  both  Houses  to  obtain 
the  consent  of  Parliament  to  an  amendment  of  the  law,  so  as  to 
prohibit  the  continuance  of  the  practice.  Hut  ministers,  while 
consenting  to  enquiry,  justified  the  conduct  of  the  Home  Secretary, 
and  assumed  entire  responsibility  for  the  same.d 

On  June  17,  1850,  a resolution,  proposed  by  Lord  Stanley,  was 
agreed  to  by  the  Houso  of  Lords,  censuring  the  policy  of  tho 
Government  in  relation  to  Greece.  Tliis  resolution  was  es|>ecially 
aimed  at  tho  conduct  of  Lord  Palmerston,  the  Foreign  Secretary. 
It  was  met  by  a countor-resolution,  agreed  to  by  the  House  of 
Commons  after  a protracted  debate,  approving  of  that  policy.  The 
defence  was  principally  undertaken  by  Lord  Palmerston,  whose 
speech  on  this  occasion  is  said  to  have  been  one  of  the  finest  ever 
delivered  in  Parliament.*  Of  this  dehate,  Mr.  Disraeli  (as  a leader 


* Mirror  of  Pari.  1835,  pp.  25)4(5- 
2052. 

6 Lord  Palmerston,  Mirror  of  Pari. 
1838,  p.  2420. 

• Ibid.  pp.  2415,  2530;  see  Sir  R. 
Peel’s  comments  on  this  case,  ibid. 
1830,  p.  1722,  and  Hans.  l)cb.  vol.  cl. 
p.  582. 

J Hans.  JDeb.  vol.  lxxv.  pp.  802, 


974,  1234;  vol.  lxxvi.  p.  311;  vol. 
lxxvii.  pp.  (858,  834,  932;  vol.  Ixxix. 

f.  307;  vol.  lxxx.  p.  1033;  Commons’ 
’apers,  1844,  vol.  xiv.  pp.  601,  505  ; 
and  see  Hroom,  Const  Law,  p.  010; 
May,  Const.  Hist.  vol.  ii.  p.  294. 

' Ilans.  T)eb.  vol.  cxi.  p.  1332;  vol. 
cxii.  pp.  107,  380,  739. 
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of  the  Opposition)  afterwards  remarked  that  he  approved  of  the 
manner  in  which  it  had  been  conducted,  for  although  the  motion 
‘ involved  a direct  impugnment  of  the  policy  of  the  department  over 
which  Lord  Palmerston  presided,’  he  repudiated  the  idea  that  ‘ the 
transactions  of  the  particular  minister  could  be  dissociated  from  the 
policy  of  the  complete  Cabinet.'1 

On  February  19,  1852,  a vote  of  censure  was  moved  in  the  House 
of  Commons  directed  against  the  conduct  of  Lord  Clarendon,  the 
Lord-Lieutenant  of  Ireland,  in  paying  a newspaper  editor  ont  of  the 
public  funds,  for  writing  in  defence  of  the  Government  during  a 
timo  of  disaffection  in  Ireland.  The  motion  was  as  follows  : 1 That, 
in  the  opinion  of  this  House,  the  transactions  which  appear  recently 
to  have  taken  place  between  the  Irish  Government  and  the  editor  of 
a Dublin  newspaper  are  of  a nature  to  weaken  the  authority  of  the 
executive,  and  to  reflect  discredit  on  the  administration  of  public 
affairs.’  The  Premier  (Lord  John  Russell)  defended  his  colleague, 
and  alleged  that  such  practices,  though  never  resorted  to  in  England, 
had  taken  place  in  Ireland  under  different  administrations,  and 
under  existing  circumstances  in  that  country  were  not  unjustifiable. 
The  motion  was  negatived  on  a division.® 

In  the  following  cases,  the  ministry  were  relieved  from 
the  responsibility  they  would  otherwise  have  incurred  for 
the  conduct  of  a colleague  upon  a particular  occasion,  by 
the  resignation  of  the  minister  whose  proceedings  had 
been  questioned,  and  by  their  own  disavowal  of  the 
act  complained  of. 

In  June  1855,  during  the  progress  of  the  war  with  Russia,  Lord 
John  Russell,  being  then  Secretary  of  State  for  the  Colonies,  wns 
sent  by  the  Government  on  a special  mission  to  Vienna.  He  thero 
entered  into  engagements  for  a treaty  of  peace  between  the  con- 
tending powers,  which  he  brought  home  and  laid  before  the  Cabinet. 
His  colleagues,  however,  did  not  approve  of  the  treaty,  and  the 
matter  dropped.  The  war  proceeded,  and  Lord  John  Russell,  not- 
withstanding his  disapproval  of  it,  continued  in  the  Cabinet.  These 
facts  having  leaked  out,  Lord  John  Russell  was  questioned  in  the 
House  of  Commons  on  the  subject,  when  he  justified  his  own  conduct 
and  position,  but  not  to  the  satisfaction  of  the  House.  Whoreupon 
Sir  E.  B.  Lytton  notified  his  intention  to  move  a vote  of  censure 
upon  his  lordship,  as  follows : ‘ That  the  conduct  of  our  minister 
in  the  recent  negotiations  at  Vienna  has,  in  the  opinion  of  this 


f linns  I)ub.  vol.  cxix.  p.  137. 
* Ibid.  vol.  cxix.  pp.  704-824. 
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House,  shaken  the  confidence  of  this  country  in  those  to  whom  its 
afTairs  are  entrusted.’ h It  being  probable  that  this  motion  would 
pass,  which  would  have  placed  the  Cabinet  as  well  as  Lord  John 
Russell  in  an  awkward  predicament,  his  lordship  forestalled  the 
action  of  the  House  by  announcing,  on  July  16,  his  resignation  of 
offico.  It  was  hinted  that  his  colleagues  had  urged  his  retirement, 
although  Lord  Palmerston  undertook  to  assumo  the  responsibility  of 
defending  him  if  he  chose  to  remain.  At  all  events,  his  resignation 
had  no  sooner  been  notified  to  the  House,  than  Lord  Palmerston 
gave  assurances  that  the  projected  treaty  had  been  abandoned,  and 
declared  that  the  Government  were  united  in  a determination  to 
prosecute  the  war  with  vigour.  The  hostile  motion  was  then 
withdrawn.1 

In  May  1858,  tho  Earl  of  Ellenborough,  being  then  President  of 
the  Board  of  Control,  wrote  a despatch  to  Lord  Canning,  Governor- 
General  of  Lidia,  disapproving  of  a proclamation  about  to  be  issued 
by  him  to  the  natives  of  India,  in  regard  to  their  conduct  during 
the  Indian  mutiny,  on  account  of  its  undue  severity.  This  despatch 
was  of  a secret  and  confidential  nature,  yet  Lord  Ellenborough 
caused  it  to  be  communicated  to  both  Houses  of  Parliament  pre- 
maturely, and  without  the  sanction  of  the  Premier  (tho  Earl  of 
Derby)  or  of  any  other  members  of  the  Cabinet.  Opinions  adverse 
to  the  despatch  having  been  generally  expressed  in  Parliament,  his 
lordship  promptly  assumed  entire  responsibility  for  it ; and  trans- 
mitted to  the  queen  direct  (and  not,  as  is  customary,  through  tho 
Premier)  his  resignation  of  office  ; notifying  his  colleagues  after- 
wards of  the  step  he  had  taken.  Shortly  after  this  occurrence,  on 
May  14,  the  Earl  of  Shaftesbury  submitted  to  the  House  of  Lords 
resolutions  disapproving  of  the  despatch,  and  censuring  its  premature 
publication.  In  moving  these  resolutions,  Lord  Shaftesbury  urged 
that  the  ministry  were  bound  by  the  act  of  their  colleague,  and 
ought  to  have  resigned  as  a body,  and  not  permitted  Lord  Ellen- 
borough to  be  the  sole  sufferer  for  an  act  which  must  be  regarded, 
constitutionally,  as  proceeding  from  the  Cabinet  collectively.  In 
reply,  it  was  contended  by  tho  Premier  and  by  the  Lord  Chancellor 
that  1 the  responsibility  of  a Cabinet  for  the  acts  of  each  of  its 
membors  must  cease  when  a particular  member  of  a Cabinet  assumes 
to  himself  tho  blame  of  any  acts,  and  quits  the  Cabinet  in  con- 
sequence ; ’ and  that  while  by  ‘ remaining  in  office  and  acting 
together,  all  the  members  take  upon  thomselves  a retrospective 
responsibility  for  what  any  colleague  has  done,’  that  responsibility 
ceases  if  they  disavow  and  disapprove  of  the  particular  net  upon  tho 
first  occasion  that  it  is  publicly  called  in  question.  This  doctrine, 

11  Annual  Register,  1856,  p.  164.  044,  1204;  and  see  ibid,  voL  cl.  p. 

1 Hans.  Deb.  voL  cxxxix.  pp.  889-  059. 


Digitized  by  Google 


384 


THE  MINISTERS  OF  TIIE  CROWN. 


Past,  mis- 
conduct of 
ministers, 
how  dealt 
with. 


Lord  Derby  showed,  was  confirmed  by  the  above-mentioned  case  of 
Lord  John  Russell,  in  1855.  As  regarded  the  substance  of  Lord 
Ellenborough’s  despatch,  the  Premier  declared  that  he  adopted  it, 
adhered  to  it,  and  stood  by  it ; but  regretted  and  disapproved  of  its 
premature  publication.  He  alleged,  moreover,  that  the  severe  ex- 
pressions made  use  of  in  the  despatch  wore  chiefly  attributable  to 
the  fact  that  certain  information  in  reference  to  the  intended  pro- 
clamation, which  had  been  communicated  by  Lord  Canning  to  the 
ex-President  of  the  Board  of  Control  (Mr.  Vernon  Smith),  with  the 
idea  that  he  was  still  in  office,  had  been  withheld  from  the  new 
Government.  At  the  close  of  this  dobate,  the  previous  question  was 
put  on  the  proposed  resolutions,  and  negatived.!  On  the  same  day, 
a similar  vote  of  censure  was  moved  in  the  House  of  Commons,  but 
condemning  in  more  explicit  terms  the  writing  of  the  despatch,  as 
well  as  its  premature  publication.  An  amendment  was  proposed 
thereto,  to  resolve  that  the  House  would  abstain  from  expressing 
any  opinion  on  Lord  Canning's  proclamation  uutil  it  had  further 
information  on  the  subject.  After  four  nights'  debate,  the  resolution 
and  amendment  were  both  withdrawn  ; the  ministry  having  rested 
their  defence  on  similar  grounds  to  those  taken  in  the  House  of 
Lords.11  In  the  course  of  the  debate,  Mr.  Vernon  Smith  (ex- 
President  of  the  Board  of  Control)  was  induced,  after  repeated 
refusals,  to  communicate  to  the  House,  through  Lord  Palmerston, 
the  extracts  on  public  affairs  from  letters  received  by  him  since  his 
resignation  of  office,  from  Lord  Canning.1 

The  extent  to  which  the  responsibility  of  a minister  of 
the  crown  for  misbehaviour  in  office  remains  in  operation 
after  his  retirement  from  the  Cabinet,  and  the  appropriate 
proceedings  to  bring  such  an  offender  within  the  reach  of 
parliamentary  censure  and  punishment,  were  the  subjects 
of  discussion  in  the  House  of  Commons  in  1855,  after  the 
report  of  the  Sebastopol  Committee,  which  exposed  a 
grievous  amount  of  mismanagement  on  the  part  of  certain 
ministers  who  held  office  during  the  early  stages  of  the 
Russian  war.  The  following  conclusions  were  arrived  at 
upon  that  occasion,  viz.  : that  a new  ministry  should  not 
be  held  accountable  for  the  misconduct  of  one  of  their 
number  under  a previous  administration ; and  that  the 


J Ilane.  Deb.  vol.  cl.  pp.  670-670.  this  case,  in  Smith,  Pari.  Remem- 
k Ibid.  pp.  674-1000.  brancer,  1857-8,  p.  77. 

1 Ibid.  p.  025;  see  comments  upon 
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only  available  methods  of  procedure  against  an  ex-minister 
of  the  crown,  were  by  parliamentary  impeachment ; or, 
by  addressing  the  crown  to  remove  his  name  from  the 
list  of  the  privy  council,  or  otherwise  to  proceed  against 
him  by  due  process  of  law.* 

Eesponsibility  to  Parliament  permits  of  and  ensures  a 
greater  degree  of  vigilance  over  the  acts  of  public  men 
than  was  attainable  under  prerogative  government.  Con- 
sequently, it  tends  to  prevent  the  commission  of  political 
crimes,  such  as  disgraced  our  history  in  former  periods, 
and  which  compelled  a recourse  to  the  extreme  measure  of 
impeachment.  On  the  other  hand,  it  has  substituted  the 
milder  punishments  of  censure  and  deprivation  from  office 
for  such  ministers  as  have  justly  incurred  the  displeasure 
of  Parliament  by  their  incapacity  or  misgovernment.  Im- 
peachments, however,  though  rarely  necessary  under  our 
modern  political  system,  may  still  be  resorted  to  on  suitable 
occasions.5  Since  Walpole’s  downfall — when  the  last 
attempt  was  ineffectually  made  to  impeach  a minister  of 
the  crown  for  political  offences 0 — it  has  been  the  salutary 
practice,  although  not  strictly  according  to  the  theory  of 
our  constitution,  to  consider  the  loss  of  office  and  the  public 
disapprobation  as  punishments  sufficient  for  errors  in  the 
administration  not  imputable  to  personal  corruption.11  But 
should  any  case  of  administrative  abuse — either  by  a res- 
ponsible minister  of  the  crown,  or  by  any  other  high 
public  functionary — hereafter  occur,  of  sufficient  gravity  to 


* See  ante , vol.  i.  pp.  884-836.  The 
last  impeachment  in  England  was  in 
1805,  in  the  case  of  Lord  Melville, 
for  alleged  malversation  in  office,  see 
ante,  p.  378.  After  the  resignation  of 
Mr.  Pitt,  in  1801,  a motion  waa  made 
in  the  House  of  Commons  for  an 
address  to  the  king,  to  thank  his 
Majesty  ‘ for  having  been  pleased  to 
remove  the  Rt.  Hon.  W.  Pitt  from 
his  councils;’  but  an  amendment  was 
proposed,  to  substitute  resolutions 
expressing  a high  sense  of  the  value 
VOL.  II. 


of  Mr.  Pitt's  public  services,  and  of 
the  wisdom,  energy,  and  firmness  of 
the  government  during  his  adminis- 
tration. This  amendment  was  agreed 
to  by  the  House.  Com.  Joura.  vol. 
lvii.  p.  419. 

b See  May,  Const.  Hist.  vol.  i.  p. 
464;  May,  Prac.  of  Pari.  ch.  xxiil; 
and  see  Sir  W.  Molesworth’s  speech, 
Mirror  of  Pari.  1886,  p.  1306. 

* See  ante,  p.  126. 

d Macaulay,  Essays,  vol.  i.  on  Ifal- 
lam’s  Const.  History,  p.  204. 
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justify  a proceeding  of  such  peculiar  solemnity,  it  would 
be  appropriate  to  have  recourse  to  this  ancient  remedy 
for  the  investigation  and  redress  of  political  offences.' 

In  the  event  of  the  head  of  a responsible  department  of 
state  absenting  himself,  from  whatever  cause,  from  the 
fulfilment  of  his  official  duties,  it  would  be  proper  to 
take  notice  of  the  matter,  in  Parliament,  and,  if  necessary, 
to  invite  action  thereon. 

When,  in  February,  1855,  Lord  John  Russell  was  sent  as  pleni- 
potentiary to  Vienna,  to  discuss  with  the  representatives  of  other 
powers  the  terms  on  which  a treaty  of  peace  with  Russia  might  be 
concluded,  he  was  not  a member  of  the  administration  ; but,  upon 
the  reconstruction  of  the  cabinet,  on  February  22,  a telegram  was 
transmitted  to  his  lordship  at  Vienna,  offering  him  the  seals  of  the 
Colonial  Office,  which  he  immediately  accepted/  On  March  9,  the 
Earl  of  Derby  took  notice,  in  the  Houso  of  Lords,  of  ‘ the  very  great 
inconvenience  and  injury  to  the  public  service’  occasioned  by  the 
absence  from  the  country,  and  from  his  official  duties,  of  the  Colonial 
Secretary  ; more  especially  as  no  Under-Secretary  had  been  yet 
appointed  to  represent  the  department  in  the  House  of  Commons. 
Earl  Granville  (the  President  of  the  Council)  replied,  that  for  the 
preseut  the  Homo  Secretary  (Sir  George  Grey)  would  also  take 
chargo  of  the  Colonial  department,  being  ‘ formally  and  technically  ’ 
competent,  as  a Secretary  of  State,  to  control  any  branch  of  the 
Secretariat.*  On  March  12,  Sir  John  Pakington  called  attention,  in 
the  House  of  Commons,  to  the  same  matter.  He  characterised  the  ab- 
sence of  the  Colonial  Secretary  on  a special  mission  as  ‘ most  unusual 
and  extremely  unsatisfactory  ; ’ the  only  precedent  for  it  being  when 
a Foreign  Secretary  had  gone  abroad  to  conduct  negotiations,  which, 
however,  were  closely  connected  with  his  particular  department. 
Lord  Palmerston  (the  prime  minister)  defended  the  arrangement ; 
alleging  that  it  would  be  of  brief  duration,  and  that,  meanwhile,  the 
colonial  business  would  not  be  neglected.11  On  March  30,  Sir  John 
Pakington  again  mooted  the  matter,  intimating  that  it  was  under- 
stood that  Sir  G.  Grey  had  been  obliged  to  relinquish  the  additional 
duties  laid  upon  him,  and  that  they  had  been  assumed  by  the  Premier 
himself.  He  gave  notice  that  if,  after  the  Easter  holidays,  the 


' The  expediency  of  proceeding  by 
impeachment  against  Governor  Eyre 
was  mooted  in  the  House  of  Commons 
in  18(56.  Hans.  Deb.  voL  clxxxiv.  p. 
1838. 

' Annual  Register,  1855,  p.  63; 


Appx.  pp.  208,  209. 

* Ilans.  Deb.  vol.  cxxxvii.  p.  336 ; 
and  see  poet,  p.  493. 

h Hans.  l)eb.  vol.  cxxxvii.  pp.  419- 
425. 


Digitized  by  Coogle 


THEIR  RESPONSIBILITY  TO  PARLIAMENT. 


387 


interests  of  the  Colonial  Office  were  not  better  attended  to,  he  Bhould 
take  the  sense  of  the  House  upon  the  question.  Sir  G.  Grey  ad- 
mitted that  the  facts  hnd  been  correctly  stated,  and  that  the  present 
arrangements  could  not  be  sanctioned  for  any  length  of  timo ; but 
declared  that  the  prime  minister  was  constitutionally  competent  to 
take  temporary  charge  of  any  department.1  Parliament  was  after- 
wards informed  that  Lord  John  Russell  would  probably  be  at  his 
post  by  April  28.  In  point  of  fact,  he  resumed  his  seat  in  the  House 
of  Commons  on  April  30,  when  no  further  reference  was  made  to 
his  absence.! 


2.  In  regard  to  the  administration  collectively. 


The  responsibility  of  the  ministers  of  the  crown  to  Minis- 
Parliament,  as  it  is  now  understood,  is  practically  a re- 
sponsibility  to  the  House  of  Commons.  For,  notwithstand-  ability, 
ing  the  weight  and  authority  which  is  properly  attached 
to  the  opinion  of  the  House  of  Lords  upon  affairs  of  state, 
the  fate  of  a minister  does  not  depend  upon  a vote  in  that 
House.*  ‘ The  Lords  may  sometimes  thwart  a ministry, 
reject  or  mutilate  its  measures,  and  even  condemn  its 
policy ; but  they  are  powerless  to  overthrow  a ministry 
supported  by  the  Commons,  or  to  uphold  a ministry 
which  the  Commons  have  condemned.’1  But  the  verdict 
of  the  House  of  Commons  itself  derives  its  strength  and 
efficacy  from  its  being  a true  reflex  of  the  intelligent  will 
of  the  whole  community.  Until  a vote  of  the  Commons 
has  been  ratified  by  the  constituent  body,  it  will  seldom  be 
regarded  as  conclusively  determining  upon  the  existence 


' Pnd.  pp.  1405,  1415. 
j Pnd.  pp.  1503,  1785,  1701,  1951. 
k See  ante,  vol.  i.  pp.  27-31 ; lions. 
Deb.  vol.  clxxxviii.  p.  133. 

1 May,  Const  Hist.  vol.  i.  p.  407. 
Hut  when  the  second  reading  of  the 
Reform  Bill  was  negatived  in  the 
House  of  Lords,  by  a majority  of  41, 
on  the  morning  of  October  8, 1831,  it 
appears  that  the  propriety  of  resign- 
ing was  seriously  discussed  by  the 
administration,  and  that  they  were 
only  deterred  from  that  step  by  the 
anxiety  of  the  king  that  they  should 
retain  office,  and  by  a resolution  of 

c 


the  House  of  Commons,  passed  on 
October  10,  declaring  their  unabated 
confidence  in  ministers,  and  their 
adherence  to  the  principles  of  the  Re- 
form Bill.  (Roebuck,  Hist,  of  Whig 
Ministry,  vol.  iL  p.  217;  Mirror  of 
Pari.  1831,  pp.  2880,  2910.)  A 
second  defeat  on  the  Bill,  in  the 
Houso  of  Lords,  in  the  following 
session,  actually  produced  a resigna- 
tion of  the  ministry,  but  being  sus- 
tained by  the  Commons,  no  other 
administration  could  be  formed,  and 
they  were  speedily  recalled  to  office. 
See  ante,  vol.  i.  p.  120. 
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of  a ministry.  When,  in  1848,  Sir  Robert  Peel  was  first 
informed  of  the  overthrow  of  royalty  in  France,  and  the 
proclamation  of  a republic,  he  shrewdly  remarked: — 
‘ This  comes  of  trying  to  carry  on  a government  by  means 
of  a mere  majority  of  a chamber,  without  regard  to  the 
opinion  out  of  doors.’”1 

The  prerogative  of  the  crown,  in  the  choice,  nomi- 
nation, and  dismissal  of  ministers,  and  the  circumstances 
under  which  Parliament  may  lawfully  interfere  therewith, 
have  already  engaged  our  attention  in  a former  chapter ; 
wherein  it  has  also  been  shown,  that  the  lack  of  a 
majority  in  the  House  of  Commons,  favourable  to  the 
choice  of  the  sovereign,  however  undesirable,  and  even 
objectionable,  as  a general  rule,  does  not  operate  as  a 
positive  restraint  or  limitation  upon  that  choice  in  the 
first  instance.”  The  recognition  of  this  principle  serves 
not  only  to  secure  for  the  sovereign  a legitimate  share 
in  the  direction  of  the  government,  but  is  otherwise 
valuable.  For  it  will  sometimes  happen  that  a ministry, 
though  in  possession  of  the  general  confidence  of  Parlia- 
ment, loses  for  a time  its  popularity ; and  until  it  shall 
have  become  capable  of  again  administering  the  govern- 
ment in  harmony  with  the  House  of  Commons,  it  is 
necessary  and  advisable  that  it  should  relinquish  the 
helm  of  the  state  into  other  hands.  The  new  administra- 
tion, selected  by  the  crown  from  an  opposite  political 
party,  has  meamvhile  an  opportunity  of  vindicating  the 
choice  of  the  sovereign,  and  of  winning,  in  its  turn,  the 
favour  of  Parliament — without  which  it  must  speedily  fall 
— by  skilful  administration  and  by  an  acceptable  policy.” 
This  is,  in  itself,  a public  advantage,  for  a long  unbroken 
tenure  of  power  on  the  part  of  any  ministry  has  a natural 
tendency  to  lieget  corrupting  influences,  and  to  create 
an  injurious  sense  of  irresponsibility. p 

" Cobdon,  Political  Writings  vol.  cepting  office  without  a majority  in 
ii.  p.  232,  «.  the  House  of  Commons,  see  mite,  vol. 

n See  ante,  vol.  i.  pp.  211-214.  i.  pp.  212-214  ; also,  Hans.  Deb.  vol. 

° See  Edinb.  Rev.  vol.  exxvi.  cxci.  p.  1704. 
p.  562.  For  cases  of  ministers  ac-  p Edinb.  Rev.  vol.  cx.  p.  61. 
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It  is  of  the  utmost  importance  that  there  should  be  a 
complete  understanding  between  the  members  of  a newly- 
appointed  administration  and  the  Houses  of  Parliament. 
It  is,  therefore,  customary  upon  the  formation  of  a new 
ministry,  for  explanations  to  be  immediately  given  in 
both  Houses,  if  they  are  then  in  session,  and  if  not,  as 
soon  as  possible  after  they  have  met.q  This  course  was 
pursued  in  1782,  upon  the  reconstruction  of  the  Whig 
ministry  under  Lord  Shelburne,  consequent  upon  the 
death  of  the  late  premier,  Lord  Rockingham,  when  the 
principles  which  formed  the  basis  whereon  the  new 
ministry  was  formed  were  communicated  to  the  Lords 
and  Commons  on  July  9 and  10/  In  like  manner,  when 
Sir  R.  Peel  resigned  on  the  Corn  Law  question,  in  1845, 
and,  after  an  ineffectual  attempt  by  Lord  John  Russell  to 
form  a ministry,  resumed  office,  with  enlarged  powers, 
these  events  having  occurred  during  a recess,  upon  the 
re-assembling  of  Parliament  ministerial  explanations  were 
given  in  both  Houses  ; voluntarily,  by  Sir  R.  Peel,  in  the 
Commons,  and  in  compliance  with  a formal  request,  by 
the  Duke  of  Wellington,  in  the  Lords.’  Until,  however, 
the  re-appointment  of  the  Palmerston  administration,  in 
1859,  it  was  accounted  sufficient  if  the  ministerial  state- 
ment was  made  by  the  Premier  in  his  own  chamber, 
without  it  being  needful  to  repeat  it  in  the  other  House/ 
But,  owing  to  complaints,  in  1858,  of  the  irregularity  of 
this  course,”  it  has  since  been  the  usual,  though  not  the 
invariable  practice,  for  ministerial  statements  upon  a 
change  of  ministry  to  be  addressed,  simultaneously,  if 
possible,  to  both  Houses,  the  consent  of  the  crown  to 
such  disclosures  having  been  duly  obtained/ 

' Mirror  of  Pari.  18.15,  p.  01.  ’ See  Hans.  Deb.  vol.  cliv.  pp.  457, 

' Pari.  Hist.  vol.  xxiii.  pp.  152-189;  478.  When  Earl  Russell  succeeded 
and  aee  ante,  vol.  i.  p.  75.  to  the  premiership  upon  the  death  of 

■ liana.  Deb.  vol.  lxxxiii.  pp.  68,  Lord  Palmerston,  in  1800,  no  minis- 
105,  1003.  terial  statement  was  made  to  either 

1 See  Lord  John  Russell.  Ilans.  House,  upon  the  meetingof  Parliament. 
Deb.  vol.  exxiv.  p.  17.  When  the  Earl  of  Derby  took  office 

“ See  particulars  of  this  case  below,  in  July,  1866,  be  made  his  statement 
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But  the  House  ‘ has  no  right  to  ask  for  more  than  a 
general  exposition  of  the  main  principles  on  which  a 
government  is  formed.  It  has  no  right  to  enquire  into 
all  the  conditions  which  may  have  taken  place  between 
the  several  members  of  the  government.’  Any  conditions, 
however,  which  have  been  ‘ specially  referred  to  ’ in  de- 
bate by  new  ministers  as  the  ‘ stipulations  and  conditions  ’ 
upon  which  they  agreed  to  accept  office,  may  be  suitably 
enquired  into  by  other  members." 

When  Lord  John  Russell  was  appointed  prime  minister  in  1846, 
upon  the  resignation  of  Sir  Robert  Peel,  the  Whig  party  being  then 
in  a considerable  minority  in  the  House  of  Commons,  Mr.  T.  S. 
Dnncombe  enquired  what  wore  the  principles  on  which  the  new 
government  was  formed,  and  the  policy  they  intended  to  pursue  ? 
observing  that,  ‘ according  to  all  parliamentary  nsage,  when  a new 
man  became  prime  minister,  he  had  felt  it  a duty  due  from  him  to 
the  country  and  to  the  people  to  explain  to  Parliament  on  the  first 
occasion  the  principles  on  which  his  government  would  be  con- 
ducted.’ Lord  John  Russell  questioned  the  necessity  for  any  such 
explanation  ; observing,  that  he  had  been  a member  of  the  House  for 
more  than  thirty  years,  proclaiming  and  declaring  his  opinions  on 
almost  every  occasion,  so  that  they  could  now  be  no  secret  to  the 
House.  Nevertheless,  in  reply  to  enquiries  that  had  been  made  in 
regard  to  his  intended  policy  on  certain  great  public  questions,  he 
admitted  that  he  was  bound,  as  far  as  he  could,  to  state  his  opinion 
as  to  the  mode  in  which  the  government  should  be  conducted  in 
respect  to  those  particular  questions  ; and  he  did  so  at  considerable 
length,  refraining,  however,  from  pledging  himself  to  any  particular 
course  with  regard  to  some  of  those  questions.* 

On  February  27,  1852,  when  the  Earl  of  Derby  took  office,  he 
explained  the  general  principles  upon  which  his  administration 
would  be  conducted.  But  afterwards,  in  reply  to  an  enquiry  as  to 
the  intended  policy  of  ministers  in  reference  to  the  corn  laws,  Lord 
Derby  claimed  the  right  of  abstaining  from  any  positive  declara- 
tions on  the  subject  until  after  the  election  of  a new  House  of 
Commons,  when  ministers  would  adopt  a policy  in  accordance  with 
the  general  opinions  of  the  country  therein  expressed.*  Upon  the 


in  the  House  of  Lords  (Hans.  Deb. 
vol.  clxxxiv.  p.  720),  and  it  was  not 
repeated  to  the  Commons.  But  when 
Mr.  Disraeli  replaced  Lord  Derby,  ns 
Premier,  a ministerial  statement  was 
addressed  to  each  House  on  March  5, 
1868.  Ibid.  vol.  cxc.  pp.  1104,  1110. 


w Mr.  Disraeli,  confirmed  by  Mr. 
Gladstone.  Hans.  Deb.  vol.  cxxxviii. 
p.  2039. 

* Ibid.  vol.  lxxxvii.  pp.  1108-1185. 
1 Ibid.  vol.  cxix.  pp.  889-900,  998- 
1014. 
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return  of  Earl  Derby  to  power,  in  1866,  the  new  ministers  a pain 
claimed  the  right  of  refraining  from  an  explicit  statement  of  certain 
parts  of  their  intended  policy  until  the  subject  matter  thereof  should 
be  brought  before  Parliament  in  the  ordinary  manner,  i.e.  by  the 
introduction  of  a bill  for  the  settlement  of  the  particular  question.* 
On  March  1,  1858,  upon  the  re-appointment  of  the  Earl  of  Derby 
as  premier,  ho  stated  in  tho  Houso  of  Lords  the  general  princi- 
ples upon  which  ho  would  carry  on  the  government.*  No  similar 
statement  was  made  in  the  Commons.  Accordingly,  on  March  12, 
after  the  new  ministers  had  been  re-elected,  Mr.  Osborne  expressed 
his  surprise  that  no  account  had  been  given  to  that  House  of  the 
policy  intended  to  be  pursued  by  ministers.  He  trusted  that  when 
the  new  Chancellor  of  the  Exchequer  asked  a vote  in  Supply,  he 
would  be  prepared  to  give  the  House  some  programme  of  his  in- 
tended measures,  and  that,  tho  House  would  grant  no  supplies  until 
he  had  done  so.  The  House  then  went  into  committee  on  the  Navy 
Estimates,  when  Sir  J.  Pakington  (First  Lord  of  the  Admiralty)  de- 
precated the  observations  just  made,  and  said  that  the  Premier  had 
given  the  required  information  ‘ in  another  place,’  and  the  Chancellor 
of  the  Exchequer  (Mr.  Disraeli)  and  other  ministers,  in  their  ad- 
dresses to  their  constituents : any  repetition  of  these  statements 
would,  bo  thought,  be  a waste  of  time.b  On  March  15,  Mr.  Osborne 
again  adverted  to  the  unusual  course  taken  by  ministers  in  omitting 
any  explanations  of  their  intended  policy  to  the  House,  and  expressed 
astonishment  at  being  referred  to  statements  made  elsewhere  on  the 
subject.  He  also  characterised  Lord  Derby’s  explanations  in  the 
House  of  Lords  as  being  vague  and  incomplete.  In  reply,  Mr. 
Disraeli  denied  that  it  was  an  essential  or  invariable  practice  for 
ministers  to  offer  to  the  House  a formal  programme  of  tho  measures 
they  intend  to  bring  forward,  or  of  the  principles  they  profess.  Ho 
showed  that  according  to  precedent,  when  the  Premier  was  a peer, 
it  was  unnecessary  to  repeat  in  the  Commons  any  statement  he 
might  have  addressed  to  the  Lords.  And  he  declined  to  give  the 
House  any  additional  information  upon  the  policy  of  the  government 
beyond  that  which  had  already  been  communicated  elsewhere. 
Lord  John  Bussell  reiterated  his  conviction  that  it  was  unnecessary 
for  a minister  on  taking  office  to  make  a declaration  of  his  policy, 
and  urged  upon  tho  House  their  duty  to  abstain  from  an  attempt  to 
embarrass  the  Queen’s  ministers  upon  their  first  appointment,  and 
to  judge  of  them  by  their  measures.  After  a few  remarks  from 
other  members  the  matter  was  dropped.0 


* I bill.  vol.  clxxxiv.  pp.  907-909.  11  Ibid.  pp.  100,  107,  111. 

* Ibid.  vol.  cxlix.  p.  22.  ' Ibid.  pp.  182-222. 
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The  most  eminent  authorities  agree  that  when  a cabi- 
net is  reconstructed,  it  is  as  necessary  to  enter  into  ex- 
planations as  when  a total  change  of  government  takes 
place ; and  particularly  in  order  to  avoid  the  imputation 
of  intrigue.'1  But  the  practice  in  this  respect  is  of  recent 
origin,"  and  has  not  been  uniform.  Up  to  the  year  1854, 
repeated  instances  occurred  of  partial  changes  in  an  exist- 
ing administration  in  relation  to  which  no  information 
was  communicated  to  Parliament;'  while,  on  other  and 
similar  occasions  prior  to  that  time,  such  information  was 
freely  given.  It  is  now  afforded,  as  a matter  of  course,  to 
both  Houses.* 

When  Mr.  Gladstone  retired  from  the  cabinet,  before  the  begin- 
ning of  the  session  of  1845,  owing  to  a difference  with  his  colleagues 
in  regard  to  a proposed  increase  of  the  Maynooth  grant,  he  availed 
himself  of  the  debate  on  the  address  at  the  opening  of  Parliament  to 
explain  the  cause  of  his  resignation.  He  said  that  he  ‘ freely  and 
entirely  recognised  the  claim  of  the  House  to  be  correctly  informed 
of  the  motives  which  lead  members  either  to  accept  office  under  the 
crown,  or  to  undertake  the  scarcely  less  grave  responsibility  of 
quitting  it;  and,  therefore,  could  not  refuse  to  give  some  account  of 
what  had  recently  occurred  with  respect  to  himself.’1* 

When  Lord  John  Russell  resigned  his  position  in  Lord  Aberdeen’s 
ministry,  in  1855,  he  notified  the  House  of  Commons,  through  a 
friend,  that  ho  ‘would  take  an  early  occasion  of  stating  the  grounds’ 
of  his  resignation.  Next  day  he  gave  this  information.1  And  when, 
shortly  afterwards,  the  ministry  itself  was  broken  up,  and  ineffec- 
tual attempts  were  made,  both  by  the  Earl  of  Derby  and  by  Lord 
John  Russell,  to  form  another,  explanations  were  given,  in  both 
Houses,  by  these  noblemen,  as  well  as  by  the  Duko  of  Newcastle, 
ex-Secretary  for  War.f 


d Mr.  Disraeli.  Mirror  of  Pari. 
1840,  pp.  24,  70. 

' See,  in  regard  to  Mr.  Pitt’s  resig- 
nation in  1801,  ante , vol.  i.  pp.  80,  82. 

* See  Mirror  of  Pari.  1 8.89,  pp.  623 1 , 
6238;  aid.  1840,  p.  23;  Hans.  Deb. 
vol.  exxx.  p.  94 ; ibid.  vol.  cxxxii.  p. 
80;  vol.  cxxxiv.  p.  921. 

* See  Mirror  of  Pari.  1839.  p.  114 ; 
Hans.  Deb.  vol.  cxxxiv.  p.  336 ; ibid. 
vol.  clxxxv.  pp.  1284,  1323,  1339. 
But  when,  in  1807,  three  Dukes  were 
appointed  to  fill  up  vacancies  in  Lord 


Derby's  ministry,  occasioned  by  re- 
signations the  causes  of  which  had 
been  fully  explained  to  both  Houses, 
no  further  explanations  were  made 
on  behalf  of  the  newly-appointed 
ministers.  The  bare  fact  was  stated 
to  the  Commons,  but  nothing  seems 
to  have  been  said  about  it  in  the 
Lor.ls,  Ibid.  p.  1675. 
h Ibid.  vol.  lxxvii.  p.  77. 

1 Ibid.  vol.  cxxxvi.  pp.  941,  900. 

J See  mite,  voL  i.  p.  149. 
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On  the  foregoing  occasion,  Lord  Derby  observed  that 
he  thought  it  was 4 the  duty  of  every  public  man,  whether 
he  accepts  or  whether  he  abstains  from  accepting  office, 
to  be  prepared  to  give  at  the  proper  time  a full  explana- 
tion, both  to  his  own  friends  and  to  the  country,  of  the 
motives  which  may  have  induced  him  so  to  accept  or 
abstain.’  Such  explanations,  however,  4 should  never  be 
given  until  a government  is  actually  formed,  and  the 
state  of  affairs  is  decided.’* 

After  what  has  been  already  stated,  it  will  be  obvious, 
that  upon  the  resignation  of  a ministry,  or  of  any  promi- 
nent minister,  explanations  should  be  given  of  the  causes 
thereof,  when  the  fact  is  announced  to  Parliament ; 1 pro- 
vided that  the  permission  of  the  sovereign  to  disclose  the 
same  has  been  first  obtained.1”  But  when  a single  mem- 
ber of  a cabinet  retires,  until  he  has  made  his  own  state- 
ment in  the  House  to  which  he  belongs,  the  government 
cannot  explain  the  grounds  of  his  withdrawTal  to  the 
other  House." 

All  ministerial  explanations  in  the  House  of  Commons 
are  subject  to  the  rule  which  provides  that 4 by  the  in- 
dulgence of  the  House,  a member  may  explain  matters 
of  a personal  nature,  although  there  be  no  question  before 
the  House  ; but  such  matters  may  not  be  debated.’0  Any 
debate,  therefore,  following  upon  a ministerial  explanation, 
would  be  irregular ; and  no  speech  at  such  an  occasion 
should  be  concluded  by  a formal  motion,  w ith  a view  to 
bring  on  a general  debate." 


1 Hans.  Dob.  vol.  cxxxvi.  p.  1259. 
This  rule  has  not  been  held  to  apply 
to  the  subordinate  office  of  a junior 
Lord  of  the  Treasury.  Upon  the  re- 
signation of  one  of  these  functionaries, 
in  1801,  the  Premier  (Lord  Palmer- 
ston) declined  to  state  the  reason  for 
his  retirement.  Ibid.  vol.  clxiv.  p. 
197. 

1 Ibid.  vol.  cxxiii.  p.  1698;  vol. 
clxxxv.  pp.  1312, 1323. 

“ See  ante,  p.  60. 

" Hans.  Deb.  vol.  cxxxvi.  pp.  939, 


943,  9ti0 ; and  see  an/e,  vol.  i.  p.  149, 
n,  a delay  in  announcing  the  resigna- 
tion of  a whole  ministry  to  the  Com- 
mons, because  the  Premier,  by  whom 
the  formal  statement  should  first  be 
made,  was  a peer,  and  the  Lords  had 
adjourned  over  the  day. 

0 Rules,  Orders,  &c.,  No.  155. 

p The  Speaker,  and  Mr.  Disraeli. 
Ilans.  Deb.  vol.  clxxiv.  pp.  1215, 1210. 
But  upon  May  4,  1808,  on  a formal 
motion  to  adjourn,  a debate  took 
place  after  a ministerial  statement  by 
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On  May  5,  1868,  however,  Mr.  Gladstone,  on  a formal  motion  for 
the  adjournment  of  the  House,  asked  Mr.  Disraeli  (the  Premier),  to 
explain  an  apparent  discrepancy  between  a statement  he  had  made 
to  the  House  on  the  day  previous,  and  one  addressed  to  the  House 
of  Lords  on  the  same  subject  by  another  minister.  In  reply,  Mr. 
Disraeli  gave  a clearer  statement  of  his  intended  meaning,  which 
led  to  some  debate  and  further  explanations  from  Mr.  Disraeli,  when 
the  matter  dropped.’ 

In  the  House  of  Lords,  the  practice  on  such  occasions 
is  less  strict/ 

During  the  progress  of  ministerial  negotiations,  it  is,  as 
a general  rule,  inexpedient  and  objectionable  to  make 
enquiries  in  Parliament  as  to  whether  particular  individuals 
have  been  charged  to  form  a ministry — or  invited  to  form 
part  of  a ministry — and  upon  what  conditions.  Such 
questions  are  inconvenient,  as  tending  to  the  premature 
disclosure  of  confidential  matters/  But  when  difficulties 
and  delays  have  arisen  in  the  formation  of  a ministry, 
and  it  is  in  contemplation  to  address  the  crown  on  the 
subject,  it  is  not  unprecedented  to  permit  enquiries  of  this 
kind,  ‘ as  tending  to  explain  the  conduct  and  clear  the 
characters  of  public  men.’  It  is,  nevertheless,  optional 
with  those  to  whom  such  questions  are  put,  whether  they 
will  answer  them  or  not/ 

We  have  already  pointed  out  the  reasons  which  would 
justify  a sovereign  in  dismissing  his  ministers  :u  likewise 
the  circumstances  that  would  naturally  lead  to  the  resig- 
nation or  reconstruction  of  a ministry/  It  now  remains 
to  explain  the  nature  and  extent  of  the  control  over  the 
ministers  of  the  crown  which  is  constitutionally  exercised 
by  the  House  of  Commons. 

As  it  is  essential  that  the  ministers  of  the  crown  should 
possess  the  confidence  of  the  popular  chamber,  so  the 


Mr.  Disraeli.  Ibid.  vol.  cxci.  pp. 
1094-1717. 

’ Ibid.  pp.  1787-1810. 

' See  ante,  vol.  i.  p.  100;  Ilans. 
Deb.  vol.  cxci.  p.  1087. 

* Lord  Brougham.  Mirror  of  Pari. 


18.14,  p.  2715. 

‘ See  l’arl.  Deb.  vol.  xxiii.  pp. 
318-310.  Mirror  of  Pari.  May  11, 
1832,  p.  2001. 

" Ante,  vol.  i.  pp.  07,  211. 

* Ante,  pp.  190.  219. 
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loss  of  that  confidence  will  necessitate  their  retirement 
from  office.  The  withdrawal  of  the  confidence  of  the 
House  of  Commons  from  a ministry  may  lie  shown  cither 
(1)  by  a direct  vote  of  want  of  confidence,  or  of  censure  for 
certain  specified  acts  or  omissions  ; or  (2)  by  the  rejection 
of  some  legislative  measure  proposed  by  ministers,  the 
acceptance  of  which  by  Parliament  they  have  declared  to 
be  of  vital  importance ; or,  on  the  other  hand,  by  the 
determination  of  Parliament  to  enact  a particular  law 
contrary  to  the  advice  and  consent  of  the  administration. 

The  direct  vote  of  want  of  confidence,  as  a procedure 
for  the  removal  of  an  obnoxious  or  an  incapable  ministry, 
is  of  comparatively  recent  origin  :w  and  for  its  present 
accepted  form,  whereby  the  House  declares  that  it  has  no 
confidence  in  an  administration,  without  assigning  their 
reasons  for  such  declaration,1  no  precedent  exists  anterior 
to  1841. 

The  assault  upon  Sir  Robert  Walpole,  which  was  made  simulta- 
neously in  both  Houses  of  Parliament,  on  February  13,  1741,  and 
which,  thongh  unsuccessful  at  the  time,  was  the  proximate  cause  of 
his  downfall,  was  substantially  intended  as  a vote  of  want  of  confi- 
dence. The  motion  was  for  an  address  to  the  king,  praying  him  to 
remove  Sir  Robert  Walpole,  tho  then  chief  minister,  ‘from  his  pre- 
sence and  counsels  for  ever,’  without  alleging  any  particular  offence 
ho  had  committed.  For  this  omission,  Sir  Robert  declared  the 
motion  to  be  ‘ one  of  the  greatest  encroachments  that  was  ever  made 
upon  the  prerogative  of  the  crown.’  The  motion  was  negatived  by  a 
large  majority,  but  a few  months  afterwnrds  a general  election  took 
place,  and  defeats  in  the  new  House  of  Commons  speedily  compelled 
Sir  Rol>ert  Walpole  to  resign  his  office.* 

In  1779,  a proposed  amendment  to  tho  Address  in  the  House  of 


• Something  very  like  a vote  of 
want  of  confidence  was  introduced  in 
Grand  Committee,  on  November  23, 
10!  12,  but  it  was  not  followed  up,  and 
‘ came  to  nothing.’  (Pari.  Hist.  vol. 
v.  pp.  733,  770.)  see  Lord  John 
Russell’s  animadversions  upon  the 
hesitancy  of  Pitt  to  propose  a vote  of 
want  of  confidence  in  toe  Addington 
ministry,  in  1803-4,  lest  it  should  be 
deemed  an  encroachment  upon  the 


royal  prerogative,  notwithstanding 
his  conviction  of  the  weakness  and 
incompetence  of  ministers.  Life  of 
Fox,  voL  iii.  p.  310. 

* For  a vindication  of  the  propriety 
of  this  method,  see  Massey,  Hist,  of 
Eng.  vol.  iii.  p.  235. 

* Pari.  Hist.  vol.  xi.  pp.  1047-1388. 
Mahon.  Hist,  of  Eng.  vol.  iii.  pp. 
101-113,  153. 


Vote  of 
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Lords,  setting  forth  the  necessity  for  ‘ new  councils  and  new  coun- 
sellors,’ was  characterised  by  Lord  Chancellor  Thurlow  as  ‘an 
outrage  on  tlio  constitution,’  on  the  ground  that  it  was  an  attempt 
to  condemn  ministers  ‘ by  a side-wind,  without  notice,  nnd  without 
evidence.’  Lord  Camden  very  properly  rebuked  the  Chancellor  for 
this  speech ; but  the  amendment  was  negatived.* 

In  1782,  after  repeated  attempts  in  the  House  of  Commons  to 
overthrow  Lord  North’s  administration,  a direct  vote  of  want  of 
confidence  was  moved.  It  was  embodied  in  a long  resolution, 
enumerating  causes  of  dissatisfaction  connected  with  the  loss  of  the 
American  Colonies,  and  the  continuance  of  the  war,  for  which  the 
House  ‘ can  have  no  further  confidence  ’ in  the  existing  ministry. 
This  motion  was  negatived  by  a majority  of  nine  only,  in  a full 
House.  Whereupon  notice  was  given,  that  it  would  be  followed  by 
another,  to  the  same  effect,  unless  the  Government  retired.  Bnt  on 
the  day  appointed  for  the  intended  motion,  Lord  North  announced 
his  resignation.  This  was  the  first  example  of  a change  of  ministry 
as  the  immediate  result  of  a vote  of  the  House  of  Commons.* 

When  the  great  attack  was  made  upon  the  newly  appointed 
ministry  of  Mr.  Pitt,  in  1784,  several  resolutions,  partaking  more 
or  less  of  the  nature  of  votes  of  want  of  confidence,  were  passed 
by  the  House  of  Commons.  But  the  minister  gallantly  struggled 
on  against  a powerful  majority  until  the  time  was  ripe  for  an  appeal 
to  the  country,  when  he  obtained  a reversal  of  the  verdict  against 
him  by  a dissolution  of  Parliament.  The  adverse  motions  against 
Mr.  Pitt  embodied,  in  every  instance,  reasons  of  complaint,  although 
Mr.  Fox,  who  then  led  the  Opposition,  declared  that  ‘ it  had  always 
been  his  opinion  that  the  House  could  advise  the  removal  of  ministers 
without  giving  their  reasons.’ b 

Thonceforward,  we  find  repeated  instances,  in  both  Houses  of 
Parliament,  of  motions  to  express  a want  of  confidence  in  the 
ministry,  none  of  which  were  successful — all  of  them,  however, 
setting  forth,  with  more  or  less  detail,  the  grounds  of  objection  and 
the  causes  of  complaint” — until  we  come  to  the  memorable  case 
of  1841. 

On  May  27,  1841,  after  Lord  Melbourne's  ministry  had  sustained 
numerous  defeats  in  both  Houses  of  Parliament,  and  particularly  a 
defeat  in  the  House  of  Commons  upon  tho  important  question  of 


* Pari.  Hist.  vol.  xx.  pp.  1087, 

1002. 

• Ibid.  vol.  xxii.  pp.  1170,  1214; 
ante,  vol.  i.  p.  73. 

b Pari.  Hist.  vol.  xxiv.  pp.  239- 
733,  and  especially  p.  007 

c For  example,  in  1707,  in  both 
Houses,  soe  Adolphus,  Hist,  of  Eng. 


vol.  vi.  pp.  691  -594.  In  the  Lords : — 
March 22, 1 708,  Pari.  Hist.  vol.  xxxiii. 
p.  1317 ; June  2,  1803,  ibid.  vol. 
xxxvi.  p.  1571.  In  the  Commons : — 
December  4,  1800,  ibid  vol.  xxxv. 
p.  710;  June  3,  1803,  ibid.  vol. 
xxxvi.  p.  1535. 
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tho  Sugar  duties,  and  had  declared  their  intention  of  proceeding 
with  the  public  business,  Sir  Robert  Peel  moved  to  resolve  that 
1 Her  Majesty’s  ministers  do  not  sufficiently  possess  the  confidence 
of  the  House  of  Commons  to  enable  them  to  carry  through  the 
House  measures  which  they  deem  of  essential  importance  to  tho 
public  welfare  ; and  that  their  continuance  in  office  under  such  cir- 
cumstances is  at  variance  with  the  Bpirit  of  the  constitution.’ 
After  a protracted  debate,  this  motion  was  agreed  to  by  a majority 
of  one.  Whereupon,  as  soon  as  the  necessary  business  could  be 
completed,  a dissolution  of  Parliament  took  place.  Upon  the  meet- 
ing  of  the  new  Parliament,  amendments  were  agreed  to,  in  both 
Houses,  to  the  Address,  to  substitute  threo  paragraphs  in  lieu  of 
others  in  the  Address  which  had  been  moved  on  behalf  of  ministers. 

1 Tho  corner-stone  of  the  amendment  ’ was  to  declare  that  it  was 
1 essential  ’ that  ‘ the  government  should  possoss  the  confidence  of 
this  House  and  of  tho  country,  and  respectfully  to  represent  to  her 
Majesty  that  that  confidence  is  not  reposed  in  the  present  advisers 
of  her  Majesty.’  Exception  was  taken  to  this  motion,  by  Lord 
John  Russell,  that  in  announcing  its  opinion  in  regard  to  the 
ministers  of  the  crown,  the  House  ‘ is  bound  to  state  the  reason  of 
its  proceeding,’  and  that  ‘ motions  of  this  description  havo  always 
been  founded  on  facts  evidently  sufficient  to  justify  the  intervention 
of  the  House.’ d Nevertheless,  the  adverso  amendments  being  car- 
ried in  both  Houses,  by  largo  majorities,  the  Queen  responded  with 
an  assurance  that  she  would  take  ‘ immediate  measures  for  the 
formation  of  a new  administration.’” 

Again,  on  June  7,  1859, — upon  the  meeting  of  a new  Parliament 
after  a dissolution  to  take  the  sense  of  the  country  in  regard  to 
Earl  Derby’s  administration,  which  had  been  defeated  in  the  House 
of  Commons  on  the  question  of  Reform,— an  amendment  was  pro- 
posed to  the  Address  in  answer  to  the  Speech,  in  the  House  of 
Commons,  to  add  certain  words  to  submit  to  her  Majesty  that  it  is 
essential  that  her  Majesty’s  government  should  possess  the  con- 
fidence of  this  House  and  of  the  country  ; and  respectfully  to  repre- 
sent that  such  confidence  is  not  reposed  in  tho  present  advisers  of 
her  Majesty.  This  amendment  being  agreed  to,  the  ministry 
resigned  office/ 

The  House  of  Commons  is  constitutionally  competent 
to  express,  at  any  time,  either  its  partial  disapprobation 
of  a ministry,  or  its  general  want  of  confidence  in  the 


d Mirror  of  Pari.  2nd.  Scss.  1841,  this  case,  seo  ante,  vol.  i.  pp.  131-13$). 
pp.  212,  213.  ' See  ante,  vol.  i.  pp.  154-158. 

• For  a more  detailed  narrative  of 


Modern 
form  of 
such  votes. 
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policy  and  proceedings  of  the  administration.  The 
latter,  however,  is  a right  which  should  be  sparingly 
exercised,  and  reserved  for  great  occasions.  A vote  of 
want  of  confidence,  though  justifiable  under  certain 
circumstances,  is  open  to  serious  objection  if  it  be  hastily 
or  unreasonably  entertained  for  mere  party  purposes.* 
Moreover,  no  person  has  a right  to  bring  forward  a 
resolution  of  want  of  confidence,  or  a vote  of  censure,  in 
respect  to  any  ministry,  unless  he  is  prepared  to  assume 
the  consequences  of  such  a proceeding,  and  the  res- 
ponsibility of  placing  the  government  in  a minority. 
Those  consequences  would  naturally  be  either  a disso- 
lution of  Parliament,  or  that  the  sovereign  would  call 
upon  the  promoters  of  the  successful  attack  to  assist  in 
the  formation  of  a new  ministry.1* 

A vote  of  censure  upon  a particular  act  or  policy  of 
the  administration — like  a vote  of  want  of  confidence — 
is  a matter  of  vital  concern.  When  passed  by  the  House 
of  Lords,  such  a vote,  though  not  necessarily  fatal,  is,  as 
we  have  seen,  of  very  great  importance,  and  can  only  be 
counterbalanced  by  the  distinct  approval  of  the  same 
policy  by  the  other  House.1  The  formal  censure  of  a 
ministry,  for  any  act  or  omission  in  the  exercise  of  their 
administrative  functions,  by  the  House  of  Commons,  will 
ordinarily  lead  to  their  retirement  from  office,  or  to  a 
dissolution  of  Parliament,1  unless  the  act  complained  of 
be  disavowed,  when  the  retirement  of  the  minister  who 
was  especially  responsible  for  it  will  propitiate  the  House, 
and  satisfy  its  sense  of  justice.11 


• Mr.  Disraeli,  Hans.  Deb.  vol. 
cxxxv.  p.  226.  Sir  G.  C.  I^wi. 
(('banc,  of  Exch.),  ibid-  vol.  cxxxviii. 
p.  2129.  Ileum,  Govt,  of  Enp.  p.  219. 
Stanhope,  Life  of  Pitt,  vol.  1.  p.  ICO. 
And  see  ante,  vol.  i.  p.  212. 

h Upon  this  principle  the  leaders 
of  the  Conservative  party  united 
with  the  government  in  opposing  a 
hostile  motion  submitted  to  the  House 
of  Commons  on  June  3,  1802,  and 


which  the  Premier  (Lord  Palmerston) 
declared  that  he  should  regard  as 
equivalent  to  a vote  of  want  of  con- 
fidence. Hans.  Deb.  vol.  clxvii.  pp. 
349,  380.  See  also  ibid.  vol.  cxci. 
p.  1002;  vol.  cxcii.  pp.  648,  797, 1035. 

1 See  ante,  vol.  t.  p.  28;  Heam, 
Govt,  of  Eng.  p.  160. 

1 Ante,  vol.  t.  p.  133. 
k See  ibid.  pp.  267,  426  ; ante, 
p.  382. 
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Thus  : tho  Coalition  ministry  resigned,  in  1782,  on  account  of  a 
vote  of  censure  by  the  House  of  Commons  upon  the  terms  of  peace 
with  America;1  the  Aberdeen  ministry  resigned,  in  1855,  becauso 
of  the  appointment  by  the  House  of  Commons  of  a select  committeo 
to  enquiro  into  the  state  of  the  army  before  Sebastopol,  which  was 
regarded,  by  the  government  as  condemnatory  of  their  conduct  of 
the  war  ;m  the  Palmerston  ministry  appealed  to  tho  country,  in 
1857,  against  a vote  of  censure  by  tho  House  of  Commons,  in  relation 
to  certain  proceedings  in  China.0  Being  sustained  upon  this  occasion 
by  the  new  Parliament,  the  ministry  were  again  subjected  to  a vote 
of  censure,  in  1858,  in  consequence  of  an  objectionable  correspon- 
dence with  the  French  government  in  regard  to  the  law  for  the 
punishment  of  conspiracy  to  murder.0 

On  the  other  hand,  Sir  Robert  Peel  persevered  in  retaining 
office,  in  1835,  notwithstanding  a vote  of  censure  which  was  carried 
against  ministers  in  the  House  of  Commons,  by  the  insertion  of  a 
paragraph  in  the  Address  in  answer  to  the  Speech  at  the  opening  of 
Parliament,  condemning  tho  ‘ unnecessary  dissolution  ’ of  tho  pro- 
ceding  Parliament.  But  Sir  R.  Peel  justified  this  course  upon  tho 
ground  that  no  minister  who  is  obstructed  by  a powerful  Opposition, 
upon  the  first  formation  of  his  government,  is  bound  to  resign  after 
liis  first  defeat ; and  that  inasmuch  as  tho  constitution  has  conferred 
upon  the  sovereign  tho  sole  right  of  nominating  his  ministers,  they 
were  entitled  to  a fair  trial,  and  should  be  judged  of  by  their  policy 
and  conduct  in  office.? 

Want  of  confidence  in  an  administration  is  not  necessa- 
rily expressed  only  by  a vote  of  censure,  or  by  a distinct 
resolution  to  that  effect  ; it  may  be  unequivocally 
declared  in  other  ways,  as  by  the  refusal  of  the  House  to 
follow  the  lead  of  ministers  upon  any  particular  occasion. 
In  such  cases,  however,  it  must  rest  with  the  ministry  to 
determine  upon  what  policy  or  proceeding  they  will  take 
their  stand ; and  what  extent  of  deviation  from  the 
course  they  have  advised  Parliament  to  pursue  will  be 
regarded  as  a withdrawal  of  the  confidence  heretofore 
reposed  in  them  by  the  House.  It  is  in  the  power  of 
ministers  to  treat  any  motion  that  may  be  made  in  the 
House,  even  a motion  of  adjournment,  in  this  way  ; q and 

1 Ante,  vol.  i.  p.  76.  p Ibitl.  pp.  120,  135,  212. 

m Ibid.  p.  149.  ' Sir  Hugh  Cairns,  Hans.  Deb. 

“ Ibid.  p.  161.  vol.  clxxxii.  p.  1489 ; and  see  p.  1856. 

» Ibid.  p.  152. 


Defeat  of 
ministers 
in  Parlia- 
ment. 
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they  will  sometimes  meet  a motion  on  a question  of 
public  policy,  which  was  not  intended  to  be  a censure  on 
the  government,  with  a declaration  that  if  agreed  to  by 
the  House,  they  will  consider  it  as  equivalent  to  a vote  of 
want  of  confidence/ 

As  a general  principle,  the  confidence  of  the  House  of 
Commons  in  the  ministers  of  the  crown  should  not  be 
asserted  by  any  abstract  resolution,  but  should  rather 
be  inferred  from  the  support  given  by  the  House  to 
the  executive  government,  and  by  its  mode  of  dealing 
with  the  measures  proposed  for  its  consideration  by 
the  ministry.  There  are  undoubtedly  occasions  which 
would  justify  a government  in  asking  for  an  express 
declaration  of  confidence  from  the  House  of  Commons, 
either  in  reference  to  their  general  policy,  or  to  some 
particular  feature  of  it ; but  such  occasions  are  very 
rare.*  A direct  vote  of  confidence  may  suitably  be 
agreed  to  by  the  House  of  Commons,  when  the  policy  or 
conduct  of  ministers  has  been  assailed  elsewhere,  in  a 
manner  calculated,  unless  neutralised  by  the  action  of 
the  Commons,  to  impair  their  just  authority  and  in- 
fluence, or  to  lead  to  their  resignation  of  office/ 

On  May  3,  1867,  a motion  was  made  in  the  House  of  Commons, 
‘ That  her  Majesty’s  Government.,  in  refusing  the  use  of  Hyde  Park 
for  the  purpose  of  holding  a political  meeting,  have  asserted  the  legal 
right  of  the  crown,  and  deserve  the  support  of  this  House  in  so 
doing.’  Mr.  Gladstone,  while  admitting  the  duty  of  the  House  to 
respect  and  support  the  authority  of  the  crown  and  of  the  ministers 
in  the  administration  of  the  law,  considered  it  to  be  beyond  the 
duty  of  the  House  to  assume  responsibility  for  any  step  the  executive 
government  might  take  in  the  exercise  of  their  legal  powers,  so  as 
to  affirm  or  question  the  correctness  of  their  judgment.  He,  there- 
fore, advised  that  the  motion  should  be  withdrawn ; a request  which 
the  mover,  after  a short  debate,  complied  with." 


' Roe  ante,  vol.  i.  p.  470.  148  ; ante,  vol.  i.  pp.  28,  120. 

• .Sir  It.  Peel.  Mirror  of  Pari.  “ Hsus.  I>eb  vol.  clxxxvi.  pp. 

1 830,  pp.  1721,  17.11.  1906,  1073,  1087. 

• Hearn,  Govt  of  Eng.  pp.  145- 
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We  have  next  to  enquire,  how  far  the  inability  of  Minis- 
ministers  of  the  crown  to  control  the  course  of  legislation  dp"*atg  on 
on  public  questions  should  be  taken  as  an  indication  that  I!Uls- 
they  had  lost  the  confidence  of  the  House  of  Commons. 

It  has  been  already  shown  that  whereas,  by  modern 
constitutional  practice,  ministers  are  required  to  initiate 
Bills  upon  all  questions  affecting  the  public  welfare — it 
being  in  the  power  of  private  members  likewise  to  in- 
troduce similar  measures — it  is  customary  and  expedient 
that  considerable  latitude  should  be  granted  to  the  legis- 
lative chambers  in  amending  or  rejecting  the  ministerial 
measures,  without  it  beiug  assumed  by  any  such  proceed- 
ing that  they  have  withdrawn  their  confidence  in  the 
advisers  of  the  crown/ 

In  proof  of  this  position,  precedents  have  been  adduced, 
in  the  preceding  pages,  of  important  public  measures 
brought  in  by  ministers,  which  were  rejected  by  Parlia- 
ment,'' or  so  amended  as  to  lead  to  their  abandonment.11 
Also,  of  Bills  of  a constitutional  character  introduced  by 
private  members,  and  carried  through  one  House,  not- 
withstanding the  opposition  of  ministers/  But  we  find 
no  example  of  any  Bill  being  permitted  to  pass  through 
both  Houses  to  which  ministers  were  persistently  opposed/ 

Where  the  opinion  of  Parliament  has  been  unequivocally 
expressed  in  favour  of  a particular  Bill,  regardless  of 
objections  thereto  expressed  by  ministers,  it  has  been  the 
invariable  practice  for  ministers  either  to  relinquish  their 
opposition,  in  deference  to  that  opinion,  and  to  lend  their 
aid  to  carry  the  measure,  with  such  amendments  as  might 
be  necessary  to  conform  it  to  their  own  ideas  of  public 
policy,*  or  else  to  resign/  Every  successive  administration, 


T See  ante,  pp.  800-815. 
w See  ante,  vol.  i.  pp.  132,  133, 
623. 

• Ante,  p.  302.  Case  of  the  Irish 
Church  Appropriation  question,  May, 
Const.  Hist.  vol.  ii.  p.  480;  and  see 
Karl  Russell’.-  comments  on  this  case, 
Hans.  Deb.  vol.  cxci.  p.  1441. 

VOL.  II. 


r Ante,  pp.  302,  310. 

* See  ante,  pp.  305,  818. 

* See  ante,  pp.  303,  311. 

11  Resignation  of  the  Russell  min- 
istry in  1851,  on  a franchise  Bill, 
and  in  1852,  on  a militia  Bill  being 
carried  against  them ; ante,  vol.  f. 


p.  145. 
D D 
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under  parliamentary  government,  has  thus  been  enabled 
to  maintain — with  more  or  less  adherence  to  their  party 
principles,  or  to  their  political  programme — the  con- 
stitutional control  over  the  proceedings  of  Parliament  in 
matters  of  legislation  which  appertains  to  their  office : a 
control  which  the  majority  ordinarily  possessed  by  minis- 
ters of  the  crown  in  the  legislative  chambers  enables  them 
to  exercise  without  infringing  upon  the  independence  of 
Parliament. 

If,  however,  a Bill  is  introduced,  or  an  amendment 
carried,  in  either  House,  to  which  ministers  are  unable  to 
agree,  and  they  are  unwilling  to  permit  it  to  pass  that 
House  upon  the  chance  of  its  being  rejected  by  the  other, 
a ministerial  crisis  must  ensue ; and  ministers  will  either 
request  the  House  to  re-consider  its  vote,  unless  they  are 
prepared  to  take  the  consequences  of  defeating  the  ministry 
upon  a vital  question,0  or  they  will  at  once  appeal  to  the 
country,  or  retire  from  office.*1 

A mere  defeat,  or  even  repeated  defeats,  in  the  House 
of  Commons,  upon  isolated  questions,  would  not  neces- 
sarily require  the  resignation  of  a ministry  which  retains 
the  general  confidence  of  Parliament.'  But  if  ministers 
declare  that  they  regard  the  passing  of  a particular 
measure,  in  a certain  shape,  as  a matter  of  vital  import- 
ance, the  rejection  of  their  advice  by  Parliament  is 
tantamount  to  a vote  of  want  of  confidence,  and  must 
occasion  their  resignation/  For  if  the  ministers  of  the 
crown  ‘ do  not  sufficiently  possess  the  confidence  of  the 
House  of  Commons  to  enable  them  to  carry  through  the 


« See  ante,  vol.  i.  p.  140;  Lord 
John  Russell,  Ilans.  Dob.  vol.  cxvi. 
pp.  032-834 : and  see  ibid.  vol.  cli. 
pp.  551-503;  vol.  cxcii.  pp.  465—494, 
022,  8-11. 

J See  ante,  vol.  i.  p.  145. 

• See  ante,  vol.  i.  (defeats  of  Sir 
It.  Feel’s  ministry)  pp.  125-127 ; 
(defeats  of  the  Melbourne  ministry) 
130  note',  132;  (defeats  of  the  Aber- 
deen ministry),  Hans.  Deb.  vol. 


cxxxiii.  p,  1075 ; ibid.  vol.  cxxxv.  p. 
227 ; (defeats  of  the  Derby  ministrv) 
ante,  vol.  i.  p.  155 ; and  upon  tLe 
general  doctrine,  see  Grey,  Pari. 
Govt.  Ed.  1804,  p.  113;  Edin. 
Rev.  vol.  xcv.  p.  228  ; Hearn, 
Govt,  of  Eng.  pp.  221-233,  and  ante, 
vol.  i.  p.  132. 

' See  ante,  vol.  i.  pp.  128,  143, 
152,  100. 
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House  measures  which  they  deem  of  essential  importance 
to  the  public  welfare,  their  continuance  in  office  under 
such  circumstances  is  at  variance  with  the  spirit  of  the 
constitution.’* 

Furthermore,  while,  as  we  have  already  noticed,  ques- 
tions of  finance  and  taxation  are  especially  within  the 
province  of  the  House  of  Commons  to  determine,  and 
they  should  be  free  to  act  in  relation  to  such  questions 
without  being  hampered  with  the  possible  effect  of  their 
votes  upon  the  stability  of  the  ministry, h yet,  as  regards 
the  estimates,  it  is  otherwise.  When  ministers  assume 
the  responsibility  of  stating  that  certain  expenditure  is 
necessary  for  the  support  of  the  civil  government,  and  the 
maintenance  of  the  public  credit,  at  home  and  abroad,  it 
is  evident  that  none  can  effectually  challenge  the  proposed 
expenditure,  to  any  material  extent,  unless  they  are  pre- 
pared to  take  the  responsibility  of  overthrowing  the 
ministry.  ‘ No  government  could  be  worthy  of  its  place 
if  it  permitted  its  estimates  to  be  seriously  resisted  by  the 
Opposition ; and  important  changes  can  be  made  therein 
only  under  circumstances  which  permit  of  the  raising  of 
the  question  of  a change  of  government’1 

After  the  defeat  of  ministers  upon  a vital  question,  in 
the  House  of  Commons,  there  is  but  one  alternative  to 
their  immediate  resignation  of  office,  namely,  a dissolution 
of  Parliament,  and  an  appeal  to  the  constituent  body.J 
This  alternative,  however,  is  not  constitutionally  available 
whenever  a majority  of  the  House  of  Commons  has  con- 
demned a ministry ; it  should  only  be  resorted  to  under 
certain  circumstances,  to  be  presently  explained.11 

While  the  decision  of  the  House  upon  any  question 


« Resol.  House  of  Commons,  June 
4,  1841  (ante,  vol.  i.  p.  131).  See 
also,  Mr.  Disraeli  and  Lord  John 
Russell's  observations,  lions.  Deb. 
vol.  ci.  pp.  704-707,  710. 
h Seo  ante,  vol.  i.  p.  SI  7. 

1 Mr.  Gladstone.  Hans.  Deb.  vol. 


cxci.  p.  1747. 

1 See  Russell’s  Life  of  Fox,  vol.  ii. 
pp.  64,  05 ; Gladstone,  Hans.  Deb. 
vol.  cxcii.  p.  1000. 

* See  putt,  p.  406 : Toulmin  Smith, 
Pari.  Remenib.  I860,  p.  74:  Edin. 
Rev.  vol.  cxxviii.  p.  676. 
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which  is  calculated  to  affect  the  relations  of  ministers 
towards  the  House  of  Commons  is  pending,  it  is  highly 
irregular  and  unconstitutional  to  refer  to  a dissolution  of 
Parliament  as  a probable  contingency,  with  a view  to 
influence  the  conduct  of  members  upon  the  particular 
occasion.  For  the  Houses  of  Parliament  should  always 
be  in  a position  to  exercise  an  unbiassed  judgment  upon 
every  question  brought  before  them,  fearing  neither  the 
crown  on  the  one  hand  nor  the  people  on  the  other.' 

But  after  an  appeal  to  the  country  has  been  determined 
upon,  the  dissolution  should  take  place  with  the  least  pos- 
sible delay ; that  is  to  say,  as  soon  as  the  necessary  business 
before  Parliament  has  been  disposed  of ; the  Opposition 
meanwhile  aiding  the  ministry  in  completing  the  same, and 
refraining  from  any  further  attempt  to  embarrass  them.” 

By  necessary  business  is  to  be  understood  such  mea- 
sures as  are  imperatively  required  for  the  public  service, 
or  as  may  be  proceeded  upon  by  common  consent.  ‘ It 
is  inconsistent  with  all  usage,  and  with  the  spirit  of  the 
constitution,  that  a government  should  be  enabled  to 
select  the  measures  which  it  thinks  proper  to  submit  to 
the  consideration  of  a condemned  Parliament,’  or,  ‘to 
exercise  its  own  discretion,  for  party  purposes,  as  to  what 
measures  it  will  bring  forward  or  what  it  will  withhold.’” 
Upon  the  same  principle,  it  is  customary,  when  Parliament 
is  about  to  be  dissolved  upon  the  occurrence  of  a minis- 
terial crisis,  to  restrict  the  grant  of  supplies  to  an  amount 
sufficient  to  defray  the  indispensable  requirements  of  the 
public  service,  until  the  new  Parliament  can  be  assembled.” 
In  1868,  however,  this  wholesome  constitutional  rule  was 
departed  from,  by  common  consent,  for  reasons  of  public 
convenience.1’ 


1 Sep  Hans.  Deb.  vol.  ix.  pp.  346- 
348,  435,  449,  588 ; Romillye  Rife, 
vol.  ii.  p.  194;  Mirror  of  Purl.  1841, 
p.  2113;  Mans.  l)t-b.  vol.  cl.  pp. 
1076,  1085;  vol.  cliii.  p.  1256;  and 
ante,  vol.  i.  p.  146. 
m See  ante,  vol.  i.  pp.  136,  140. 


" Sir  R.  Peel,  Mirror  of  Pari. 
1841,  pp.  2136,  2137 ; and  see  post, 
p.  410. 

0 See  ante,  vol.  i.  p.  486. 

T Hans.  Deb.  vol.  cxdi.  pp.  1126, 
1223,  1602. 
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And  here  it  may  be  suitable  to  notice  the  particular 
occasions  upon  which,  by  constitutional  usage,  a minister 
is  justified  in  advising  the  crown  to  exercise  its  preroga- 
tive of  dissolving  Parliament. 

Firstly,  a dissolution  may  properly  take  place  in  order 
to  take  the  sense  of  the  country  in  regard  to  the  dismissal 
of  ministers  by  the  sovereign,  as  in  1784, r in  1807,“  and 
in  1834. 1 

Secondly,  on  account  of  the  existence  of  disputes 
between  the  two  Houses  of  Parliament,  which  have  ren- 
dered it  impossible  for  them  to  work  together  in  harmony 
But  happily  there  have  been  no  cases  of  this  kind  since 
the  complete  establishment  of  parliamentary  government. 

Thirdly,  for  the  purpose  of  ascertaining  the  sentiments 
of  the  constituent  body  in  relation  to  some  important  act 
of  the  executive  government  ;T  or  some  question  of 
public  policy  upon  which  the  ministers  of  the  crown  and 
the  House  of  Commons  are  at  issue.w 

Fourthly,  whenever  there  is  reason  to  believe  that  the 
House  of  Commons  does  not  correctly  represent  the 
opinions  and  wishes  of  the  nation.  Upon  this  ground, 
ever  since  1784,*  ‘it  has  been  completely  established,  as 


’ See  ante,  vol.  i.  p.  77. 

• See  ante,  vol.  i.  p.  03.  . 

* Ibid.  p.  124. 

u liens.  Deb.  vol.  lxxxiii.  p.  34. 
As  in  H170,  because  of  the  refusal 
of  the  House  of  I.ords  to  proceed 
with  the  impeachment  of  Lord  Trea- 
surer Danby  (Parry’s  Paris,  p.  590)  ; 
in  1701,  because  of  dissensions  on 
account  of  the  impeachment  of 
Somers  and  other  ministers ; and  in 
1705,  on  account  of  disputes  in  the 
case  of  the  ‘Aylesbury  men.’  Hur- 
net's  Own  Tune,  a.d.  1701,  1705; 
State  Trials,  vol.  xiv.  p.  095. 

r As  in  1800,  after  the  failure  of 
the  negotiations  for  peace  with 
France,  and  to  strengthen  the  hands 
of  government  in  the  continued  prose- 
cution of  the  war.  Pari.  Deb.  vol. 
viii.  p.  27  ; but  see  Mirror  of  Pari. 
18:15,  p.  04. 


w As  in  1831  (see  ante,  vol.  i.  p. 
119);  in  1852  (ibid.  p.  140)  ;in  1*57 
(ibid,  p,  151)  ; in  1859  (ibid.  p.  154)  ; 
and  in  1808  upon  the  Irish  Church 
uestion.  Upon  this  occasion  Mr. 
lisraeli  claimed  a right  to  dissolve 
upon  other  grounds,  the  proprietv  of 
which  were  disputed  by  Mr.  Glad- 
stone. Hut  upon  the  question  et 
issue  between  ministers  and  the 
House  of  Commons,  Mr.  Gladstone 
admitted  that  a dissolution  would  be 
justiliable,  provided  that  there  was 
a rational  prospect  of  the  adverse 
vote  of  the  House  being  reversed  by 
the  country.  As  Mr.  Disraeli  enter- 
tained a strong  conviction  that  the 
country  would  support  him,  he  had 
clearly  a right  to  make  the  appeal. 
See  past,  p.  4 10. 

1 See  Russell,  Memorials  of  Fox, 
vol.  ii.  p.  245. 
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the  rule  of  the  constitution,  that  when  the  House  of  Com- 
mons refuses  its  confidence  to  the  ministers  of  the  crown, 
the  question  whether,  in  doing  so,  it  has  correctly  ex- 
pressed the  opinion  of  the  country,  may  properly  be 
tested  by  a dissolution ; and  that  the  House  of  Commons 
cannot  attempt  to  resist  this  exercise  of  the  prerogative, 
by  withholding  the  grants  of  money  necessary  for  carrying 
on  the  public  service  till  a new  Parliament  can  be  assem- 
bled, without  incurring  the  reproach  of  faction.’* 

The  prerogative  of  dissolution,  however,  should  be 
exercised  with  much  forbearance.  Frequent  or  abrupt 
dissolutions  of  Parliament  ‘ blunt  the  edge  of  a great 
instrument  given  to  the  crown  for  its  protection,’  and 
whenever  they  have  occurred,  have  always  proved 
injurious  to  the  State.1 

It  is  not  a legitimate  use  of  this  prerogative,  to  resort 
to  it  when  no  grave  political  question  is  directly  at  issue 
between  the  contending  parties,  and  merely  in  order  to 
maintain  in  power  the  particular  ministers  who  hold  the 
reins  of  government.*  The  dissolution  in  1834  has  been 
impeached  on  this  ground.  It  was  avowedly  done  for 
the  purpose  of  strengthening  the  newly  appointed 
ministers  in  the  House  of  Commons,  and  without  refer- 
ence to  any  great  question  of  state  policy.  Though 
Sir  Robert  Peel’s  arguments  in  defence  of  it  were  very 
plausible, b the  result  was  unfavourable  to  his  adminis- 
tration, and  the  dissolution  itself  was  condemned  by  the 
House  of  Commons.  The  king  was  obliged  to  recall  the 
ministers  whom  he  had  previously  dismissed,  and  it  is 


i Grey,  Pari.  Govt,  new  ed.  p<  79. 

* l’eel,  Memoirs,  vol.  ii.  pp.  44, 
294. 

* Sir  It.  Peel,  Hans.  Deb.  vol. 
lxxxvii.  p.  1042 ; Sir  It.  Peel  and 
Lord  John  Russell,  {hid.  vol.  cxix. 
p.  1070  ; ibid.  vol.  cl.  p.  1076,  and 
Peel's  Memoirs,  vol.  ii.  p.  296.  Upon 
this  principle  Lord  John  Russell  re- 


frained from  advising  a dissolution 
when  his  administration  was  defeated 
in  the  House  of  Commons,  in  1852 ; 
and  for  the  same  reason  he  declared 
that  the  dissolution  upon  the  defeat 
of  Lord  Palmerston's  government  in 
1867  was  not  j ustitiahlo.  Ilans.  Deb. 
vol.  el.  pp.  1070,  1077. 
b Peel’s  Memoirs,  vol.  ii.  pp.  43-48. 
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now  generally  admitted  that  this  dissolution  was  ill- 
advised,  and  therefore  au  objectionable  precedent.0 

Moreover,  no  minister  of  the  crown  should  advise  a 
dissolution  of  Parliament  unless  he  has  a reasonable 
prospect  of  securing  thereby  a majority  of  members  in 
the  new  House  of  Commons,  who  will  ‘honestly  and 
cordially  concur  with  him  in  great  political  principles ; ’ 
in  other  words,  unless  he  entertains  ‘ a moral  conviction  ’ 
that  a dissolution  will  procure  him  a Parliament  ‘ with  a 
decided  working  majority  of  supporters."1 

Nor  is  there  any  constitutional  principle  which  requires 
that  there  should  be  an  appeal  to  the  country  previous 
to  legislation  upon  great  public  questions,  even  though 
they  may  involve  organic  changes  in  the  constitution 
itself ; for,  by  the  true  theory  of  representation,  asserted 
by  the  highest  authorities  and  enforced  by  the  uniform 
practice  of  Parliament,  the  actual  House  of  Commons  is 
competent  to  decide  upon  any  measure  that  may  be 
necessary  for  the  well-being  of  the  nation.0 

Nevertheless,  after  the  passing  of  tho  Reform  Act  of  1867, 
whereby  the  area  of  representation  was  considerably  enlarged,  it 
was  objected,  with  great  force,  that  no  legislation  involving  now 
and  important  principles  ought  to  be  undertaken  by  tho  existing 
Parliament.  Under  such  circumstances,  to  permit  a Parliament 


' Mav,  Const.  Hist.  rol.  i.  pp.  120, 
127.  Rdin.  Rev.  vol.  cxv.  p.  200. 

4 Peel,  Memoirs,  vol.  ii.  pp.  21)4, 
207  ; see  also  Urey,  I’arl.  Govt  new 
ed.  p.  80 ; Hearn,  Govt,  of  Eng.  p. 
lod.  Upon  this  ground,  8ir  R.  Peel 
afterwards  declared  his  belief  that 
the  dissolution  by  the  Whips,  in 
1841,  was  unjustifiable  ; and  for  tho 
same  reason  he  refused  to  Bdvise  a 
dissolution  upon  bis  own  defeat,  in 
1846.  See  imte,  vol.  i.  p.  143. 

• Por  example,  the  Septennial 
Bill  of  1710  (see  Ilallam,  Const. 
Hist.  vol.  iii.  p.  310;  Mahon,  Hist, 
of  Eng.  vol.  i.  p.  301);  the  Unions 
between  England  and  Scotland,  and 
between  Great  Britain  nnd  Ireland 
(Pari.  Hist.  vol.  xxxv.  p.  857) , and 


the  repeal  of  the  Corn  laws,  in  18-10, 
by  a Parliament  elected  in  the  inter- 
est of  their  maintenance,  were  sever- 
ally enacted  without  an  intermediate 
dissolution,  and  the  arguments  of 
thoso  who,  upon  these  occasions, 
urged  the  necessity  for  a dissolution, 
were  declared  to  be  ‘ultra  demo- 
cratic,’ ‘ dangerous,’  and  ‘ unprece- 
dented,’ by  Whig  and  Tore  states- 
men alike.  Hans.  Deb.  vol.  lxxxiii. 
p.  33 ; vol.  lxxxiv.  p.  404 ; vol. 
lxxxv.  pp.  224-220;  Aid.  vol.  cxci. 
p.  030.  See  also  the  observations  of 
the  Earl  of  Carnarvon,  nnd  of  lx>rd 
Mnnck,  on  the  British  North  America 
Bill,  in  1807.  Ibid.  vol.  clxxxv.  pp. 
572,  580 ; and  Nova  Scotia  Assembly 
Journals,  1806,  Appx.  No.  10,  p 12. 
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elected  by  the  old,  extinct,  and  uprooted  constituency,  to  go  on 
making  laws,  dealing  with  taxation,  and  the  government  of  the 
country,  would,  it  was  urged,  be  quite  inconsistent  with  sound  con- 
stitutional principled 

A valuable  security  against  the  improper  exercise  of 
this  prerogative  is  that,  before  a dissolution  can  take 
place,  it  must  be  clearly  approved  of  by  the  sovereign, 
after  all  the  circumstances  shall  have  been  explained  to 
him,  and  he  shall  have  duly  considered  them.*  Upon 
such  an  occasion,  ‘ the  sovereign  ought  by  no  means  to 
be  a passive  instrument  in  the  hands  of  his  ministers  ; it 
is  not  merely  his  right,  but  his  duty,  to  exercise  his 
judgment  in  the  advice  they  may  tender  to  him.  And 
though  by  refusing  to  act  upon  that  advice  he  incurs  a 
serious  responsibility,  if  they  should  in  the  end  prove  to 
be  supported  by  public  opinion,  there  is  perhaps  no  case 
in  which  this  responsibility  may  be  more  safely  and  more 
usefully  incurred  than  when  the  ministers  ask  to  be 
allowed  to  appeal  to  the  people  from  a decision  pro- 
nounced against  them  by  the  House  of  Commons.’  For 
they  might  prefer  this  request  when  there  ‘ was  no  pro- 
bability of  the  vote  of  the  House  being  reversed  by  the 
nation,  and  when  the  measure  would  be  injurious  to 
the  public  interests.  In  such  cases  the  sovereign  ought 
clearly  to  refuse  to  allow  a dissolution.’11 

In  the  Session  of  18G8,  the  newly  appointed  ministry  of  Mr. 
Disraeli — after  snstaining  a minor  defeat  upon  a government  Bill  to 
transfer  certain  fines  and  fees  in  Ireland  to  the  Consolidated  Fund1 — 
were  defeated,  on  April  8 and  30,  upon  a vital  question  raised  by 
Mr.  Gladstone  in  regard  to  the  disestablishment  of  the  Irish  Church. 
On  the  ground  that  this  vote  had  1 altered  tho  relations  between  her 
Majesty’s  government  and  the  present  House  of  Commons,’  and  re- 
quired that  ministers  should  consider  their  position,  Mr.  Disraeli 
obtained  an  adjournment  of  the  House  from  Thursday  to  Monday.! 
On  Monday  (May  4)  both  Houses  were  informed  that  ministers  had 


' Sir  Hugh  Cairns,  Hans.  Deb. 
vol.  clxxxii.  p.  1482;  Mr.  Disraeli, 
ibid.  vol.  exc.  p.  1787 ; vol.  cxci.  p. 
897  ; Lord  Stanley,  ibid.  p.  501. 

* Wellington,  in  l'eel’s  Memoirs, 


vol.  ii.  p.  300. 

h Grey,  1’arl.  Govt,  new  ed.  p.  80. 
1 Hans.  Deb.  vol.  cxc.  pp.  1227- 
1234. 

! Ibid.  vol.  cxci.  p.  1079. 
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advised  the  Queen  to  dissolve  Parliament,  ‘ and  take  the  opinion  of 
the  country  as  to  the  conduct  of  her  ministers,  and  the  question  of 
the  Irish  Church  but  had  also  stated,  ‘ that  if  her  Majesty  were  of 
opinion  that  the  question  at  issue  could  be  more  satisfactorily  settled, 
or  tho  jqpt  interests  of  the  country  more  studied,  by  the  immediate 
retirement  ’ of  ministers,  they  would  resign  at  once.  * Her  Majesty 
was  pleased  to  express  her  pleasure  not  to  accept  the  resignation  of 
her  ministry,  and  her  readiness  to  dissolve  this  Parliament  as  soon 
as  the  state  of  public  business  would  permit.’  Whereupon  Mr. 
Disraeli  ‘ advised  her  Majesty  that,  although  the  present  con- 
stituency was  no  doubt  as  morally  competent  to  decide  upon  tho 
question  of  tho  disestablishment  of  the  Church  as  the  represen- 
tatives of  the  constituency  in  this  House,  still  it  was  tho  opinion  of 
ministers  that  every  effort  should  be  made  with  a view  tliat  tho 
appeal,  if  possible,  should  be  directed  to  tho  new  constituency 
which  the  wisdom  of  Parliament  created  last  year adding,  that  if 
ministers  had  the  cordial  co-operation  of  Parliament,  the  dissolution 
might  tako  place  in  the  autumn.k 

In  the  House  of  Lords,  Earl  Grey  denied  tho  right  of  ministers, 
on  being  defeated  in  the  Commons,  to  ask  tho  crown  for  a dissolu- 
tion of  Parliament,  unless  there  was  strong  reason  to  believe  that 
the  House  of  Commons  had  misrepresented  the  feeling  of  the 
country.  In  reply,  it  was  contended  by  Lord  Chancellor  Cairns 
that  tho  present  Parliament,  having  been  elected  under  a prime 
minister  whose  opinions  in  regard  to  the  Irish  Church  were  known 
to  have  been  adverse  to  those  recently  expressed  by  a majority  of 
the  House  of  Commons,  the  vote  of  the  House  on  that  question  pre- 
sented exactly  one  of  those  occasions  on  which  ministers  might 
fairly  advise  a dissolution.1 

In  the  House  of  Commons,  Mr.  Disraeli  asserted  that  ‘ practically 
it  had  beon  held  to  be  the  constitutional  right  of  a minister,  upon 
taking  office,  to  advise  the  crown  to  dissolve  a Parliament  elected 
under  the  influence  of  his  political  opponents ; ’ that  the  Earl  of 
Derby  had  waived  that  right  upon  his  appointment,  in  1866,  because 
‘the  Parliament  itself  was  then  but  recently  elected,  and  there  were 
other  reasons  of  gravity  and  principle  which  induced  him  to  ho]>e 
that  he  might  be  able  to  carry  on  affairs  with  the  present  Parlia- 
ment.’ At  the  close  of  1867,  Earl  Derby,  having  succeeded  in 
passing  the  Reform  Act,  might  have  claimed  the  right  ‘ to  take  the 
opinion  of  the  country  upon  the  conduct  of  ministers  in  carrying 
this  measure.’  But  he  was  deterred  from  doing  so  because  there 
were  certain  supplementary  measures  connected  with  the  settlement 
of  the  Reform  question  which  still  remained  to  be  enacted.  In  the 


k Hans.  Deb.  pp.  1080,  1705,  1794.  1 Ibid.  pp.  1087-1089. 
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present  session,  Lord  Derby  resigned,  and  was  replaced  in  the  pre- 
miership by  Mr.  Disraeli,  the  policy  of  ministers  continuing  un- 
changed. Under  these  circumstances,  Mr.  Disraeli  claimed  that 
the  original  right  to  advise  a dissolution  of  Parliament  had  de- 
volved upon  him.  He  added,  that  the  approval  generally  accorded 
to  the  administration  of  public  affairs  by  the  new  ministry  was 
such,  that  they  felt  free  to  appeal  to  the  country,  and  had  no  fear 
of  tho  result.  He  liad  accordingly  advised  a dissolution  upon  the 
question  whether  or  not  the  Church  in  Ireland  should  be  dis- 
established, having  ‘ a profound  conviction  that  the  opinion  of  the 
nation  does  not  agree  on  this  subject  with  the  vote  of  the  House  of 
Commons.’ m 

In  reply,  Mr.  Gladstone  denied  tho  right  of  a ministry  to  ‘ inflict  ’ 
a * penal  ’ dissolution  upon  the  country,  for  no  other  canse  than  its 
‘sitting  in  a Parliament  that  was  called  into  existence  before  tho 
ministry  itself.’  He  argned  that  there  were  two  conditions  necessary 
to  justify  an  appeal  to  the  country  by  a government  whose  existence 
is  menaced  by  an  adverse  vote  in  the  Commons.  ‘ The  6rst  of  them 
is,  that  there  Bhould  be  an  adequate  cause  of  public  policy ; and  tho 
second  of  them  is,  that  there  should  bo  a rational  prospect  of  a re- 
versal of  the  vote  of  tho  House.’  He  denied  the  propriety  of  a dis- 
solution merely  to  determine  the  question  whether  an  administration 
should  continue  in  office.  Admitting  the  right  to  dissolve  where 
it  was  doubtful  whether  the  country  would  ratify  the  vote  of  the 
House,  he  contended  that  the  large  majorities  (of  60  and  65)  against 
ministers  on  the  Irish  Church  question  were  ‘ a sufficient  evidence 
of  tho  judgment  of  the  country.’11 

Mr.  Gladstone,  moreover,  protested  against  a postponement  of  the 
dissolution— which,  according  to  precedent,  should  be  immediate — 
to  ‘ the  autumn ; ’ ministers  meanwhile  proposing  to  submit  to  the 
House  questions  of  great  constitutional  importance.  He  also  de- 
clared his  intention  of  following  up  his  resolutions  upon  the  Irish 
Church  with  a Bill  to  suspend  appointments  thorein  until  after  the 
meeting  of  the  new  Parliament.0 

Other  leading  members  took  part  in  the  debate,  and  vehemently 
opposed  the  contemplated  delay  in  the  dissolution  of  Parliament,  and 
the  continuance  of  ministers  in  office  for  eight  or  nine  months,  until 
a new  Parliament  could  pass  judgment  upon  them. 

Mr.  Disraeli,  in  reply,  stated  that  ministers  were  willing  to  abstain 
from  all  unavoidable  legislation,  and  to  limit  themselves  to  passing 
the  Scotch  and  Irish  Reform  Bills,  and  the  Boundary  Bills,  which 
would  permit  of  a dissolution  in  November,  with  an  appeal  to  ‘ tho 


m Hans.  Deb.  vol.  exei,  pp.  1095-  • lin'd,  pp.  1714-1717.  For  the 

1702.  proceedinint  upon  this  Bill,  see  mite, 

" Ibid.  pp.  1708-1715.  p.  310. 
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new  constituencies.’  But  he  repudiated  the  notion  that  the  adverse 
vote  on  the  Irish  Church  question — which  he  believed  to  have  been 
a conscientious  vote  on  a subject  of  great  importance — was  to  bo 
regarded  as  meant  1 in  any  way  whatever  to  imply  a general  want 
of  confidence  in  the  government.’  On  such  a matter  there  ought  to 
be  no  mistake  or  misunderstanding.  ‘ If  you  wish  to  pass  a vote  of 
want  of  confidence,  propose  one.  Let  the  case  be  fairly  argued,  let 
the  House  give  a deliberate  opinion,  and  let  the  country  judge.’  If 
the  Opposition  objected  to  the  course  proposed  by  ministers,  it  would 
be  their  duty  to  propose  a vote  of  this  description,  which,  if  carried, 
would  lead  to  an  immediate  dissolution.  The  reason  why  an  imme- 
diate dissolution  had  not  been  already  determined  upon  was,  as 
everyone  knew,  because  ministers  were  ‘ placed,  in  reference  to  that 
point,  in  circumstances  of  a peculiar  and  unprecedented  character,’ 
wherein  they  would  1 endeavour  to  arrive  at  some  understanding 
with  the  Houso  which,  while  it  would  facilitate  the  progress  of 
public  business,  would  be  of  the  greatest  advantage  to  the  country.’  p 
But  upon  this,  as  upon  later  occasions,  the  House  showed  an  evident 
disinclination  to  favour  the  introduction  of  a vote  of  want  of  confi- 
dence, and  no  attempt  was  made,  in  either  House,  during  the  re- 
mainder of  the  session,  to  force  tho  ministers  out  of  office  by  such  a 
method.1* 

Meanwhile,  the  Scotch  and  Irish  Reform  Bills,  and  the  Boundary 
Bills,  were  proceeded  upon,  and  ministers  were  obliged  to  permit 
very  extensive  and  important  amendments  to  be  made  in  these 
measures.  Upon  one  occasion,  however,  they  stood  firm,  and  re- 
fused to  be  responsible  for  certain  amendments  which  had  been 
carried  against  them  in  committee  on  the  Scotch  Reform  Bill.  A 
compromise  was  afterwards  agreed  upon,  and  the  Bill  allowed  to 
proceed.1. 

On  May  29,  Mr.  Disraeli  repeated  that  the  government  were  of 
opinion  that  they  should  expedite  the  dissolution  as  much  as  pos- 
sible, and  confine  their  legislation,  ‘ generally  speaking,  to  that  which 
was  necessary  in  other  words,  ‘ to  the  supplementary  Reform  Bills 
and  the  Estimates.’  Various  government  measures  would  accord- 
ingly be  dropped.  But  it  was  urged  that  there  were  * special 
reasons  ’ why  tho  Bribery  and  Corruption  Bill,  the  Telegraphs  Bill, 
and  the  Foreign  Cattle  Importation  Bill,  should  be  allowed  to  pro- 
ceed, either  wholly  or  partially ; although  it  was  admitted  that  it 


r lions.  Deb.  pp.  1742-1745, 1815. 
Next  day,  a discussion  arose  as  to  an 
apparent  discrepancy  between  tho 
terms  of  the  ministerial  statement  in 
the  I louse  of  Commons  and  that  given 
in  the  House  of  Lords,  a point  which 
has  been  noticed  in  a previous  page  ; 
see  ante,  p.  394. 


q See  ibid.  p.  1002 ; vol.  cxcii.  pp. 
648,  797,  1035,  1224;  vol.  exxiu. 

p.  1800. 

' Ibid.  pp.  435,  473,  485,  622,  841. 
See  also  the  summary  of  proceedings 
on  these  Bills,  in  the  Annual  Register 
for  1808. 
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would  be  * for  the  House  to  express  an  opinion  ’ on  this  subject. 
Mr.  Gladstone  concurred  in  these  arrangements,’  and  finally  all  the 
aforesaid  Bills  were  passed  through  both  Houses,  except  the  Foreign 
Cattle  Bill,  which  encountered  great  opposition,  and  was  withdrawn.* 
Some  difficulty  arose  on  account  of  ministers  proposing  to  take  the 
Votes  in  Supply  for  the  whole  year,  instead  of  for  a limited  period, 
and  until  the  meeting  of  the  new  Parliament,  agreeably  to  precedent 
in  similar  cases ; but  it  being  shown  that  the  course  proposed  was 
advisable  on  the  score  of  public  convenience,  the  Opposition  con- 
sented to  it,"  and  the  session  closed  without  further  strife. 

Reviewing  the  relations  of  ministers  towards  the  House  of 
Commons  during  the  whole  of  this  session,  it  is  evident  that  they 
were  most  unsatisfactory  and  objectionable.  It  would,  however,  bo 
unfair  to  impute  blame,  indiscriminately,  to  any  party  or  person, 
for  what  was  really  owing  to  a combination  of  circumstances,  which 
prevented  ministers  from  making  that  immediate  appeal  to  the 
country  from  the  adverse  vote  of  the  House  of  Commons  which  is 
ordinarily  required  by  constitutional  usage.  By  mutual  consent,  the 
ministers  and  the  House  of  Commons  agreed,  that  the  dissolution 
should  be  deferred  until  the  new  constituencies  were  organised. 
This  prolonged,  for  several  months,  the  unseemly  and  unconstitu- 
tional spectacle  of  a ministry  holding  office  by  sufferance,  and  unable 
to  exercise  any  effectual  control  over  the  proceedings  of  the  House 
of  Commons  ; a condition  of  things  which,  it  need  scarcely  be  said, 
was  palpably  at  variance  with  the  first  principles  of  parliamentary 
government.’ 


Parlia- 
mentary 
inter- 
ference in 
regard  to 
dissolu- 
tions. 


It  is  the  undoubted  right  of  either  House  of  Parlia- 
ment to  address  the  crown,  praying  that  Parliament  may 
not  be  dissolved,*  or  to  express  an  opinion  in  regard  to 
the  circumstances  under  which  this  prerogative  has  been 
exercised.*  But  modern  authorities  are  agreed  in  de- 
precating any  interference  by  Parliament  with  the  right 
of  the  crown  to  appeal  from  the  House  of  Commons  to 
the  country  whenever  it  may  be  deemed  expedient ; 
whether  the  House  may  think  such  an  appeal  to  be  more 
or  less  advisable/  By  general  consent,  the  alternatives 


* Hons.  Deb.  vol.  cxcii.  pp.  1065- 
1068. 

* Ibid.  vol.  cxciii.  p.  1775. 

u Ibid.  vol.  cxcii.  pp.  1126,  1223, 
1602. 

T See  anti,  vol.  i.  p.  2 ; Edin.  Rev., 
vol.  cxxviii.  p.  572. 


w See  ante,  vol.  i.  pp.  119,  157. 

* Ibid.  pp.  9.3,  126;  l’arl.  llist. 
vol.  xxiv.  p.  832;  May,  Const.  Hist, 
vol.  i.  p.  459. 

7 Lord  Palmerston,  ante,  vol.  i.  p. 
1 50.  y onge,  Life  of  Lord  Liverpool, 
vol.  i.  p.  222. 
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of  resignation  of  office,  or  of  dissolution  of  Parliament, 
are  now  left  to  the  discretion  and  responsibility  of 
ministers ; and  though,  when  they  have  elected  to  dis- 
solve, ministers  have  been  met  with  remonstrances,  there 
has  been  no  direct  attempt,  since  the  memorable  year  of 
1784,  to  interfere  with  the  prerogative  of  the  crown  to 
dissolve  Parliament  when  and  for  what  reason  it  thought 
fit.* 

A dissolution  of  Parliament  having  taken  place, 
ministers  are  not  limited  in  their  appeal  to  the  country 
to  the  question  in  dispute  between  themselves  and  the 
House  of  Commons,  but  are  at  liberty  to  raise  any  other 
issue,  or  rallying  cry  for  the  hustings,  which  they  may 
consider  to  be  consistent  with  their  policy  and  prin- 
ciples.* 

While  it  is  usual  for  the  ministers  of  the  crown  to 
appeal  to  the  constituent  bodies  in  regard  to  any  given 
line  of  policy,  or  public  measure,  upon  which  they  are 
desirous  of  eliciting  the  opinions  of  the  country — an 
appeal  which  is  responded  to  by  the  return  of  members 
more  or  less  pledged  as  to  the  course  they  will  pursue  upon 
the  particular  question — the  British  Constitution  rejects 
the  idea  that  a member  of  the  House  of  Commons  is,  in 
anywise,  a delegate.  Once  chosen  to  this  high  trust,  he 
should  be  at  liberty  to  act  upon  his  own  independent 
judgment,  as  belonging  to  a free  deliberative  assembly  ; 
and  though  he  is  bound  to  respect  any  engagement  that 
he  has  distinctly  made,  yet,  if  he  be  wise,  lie  will  be  ex- 
ceedingly chary  of  fettering  himself  with  pledges  and 
conditions,  and  will  always  bear  in  mind  his  paramount 
obligations  as  a member  of  the  great  council  of  the 
crown  which  is  convened  to  decide  upon  matters  of  state 
as  they  arise,  not  for  local  reasons,  or  in  accordance  with 

* I/ord  Derby,  ante,  vol.  i.  p.  154;  155;  Teel's  Memoirs,  vol.  ii.  pp.  202- 
May,  Const.  Hist.  vol.  i.  p.  400.  207. 

*"  See  ante , vol.  i.  pp.  138,  152, 


Tho  ‘ cry  ’ 
at  the 
elections. 


Pledges. 
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local  prejudices,  but  with  a view  to  promote  the  highest 
advantage  of  the  whole  community .b 

The  verdict  of  the  country  having  been  pronounced 
against  ministers  at  a general  election,  it  is,  nevertheless, 
competent  for  them  to  remain  in  office  until  the  new 
Parliament  has  met,  and  given  a definitive  and  final  de- 
cision upon  their  merits ; for  the  House  of  Commons  is 
the  legitimate  organ  of  the  people,  whose  opinions  cannot 
be  constitutionally  ascertained  except  through  their  re- 
presentatives in  Parliament.®  It  is  necessary,  however, 
and  according  to  precedent,  that  the  new  Parliament 
should  be  called  together  without  delay .d 

Under  such  circumstances,  it  is  usual  to  take  the 
earliest  opportunity  to  obtain  a decisive  vote  upon  the 
fate  of  the  ministry.  A suitable  occasion  is  afforded  by 
the  Address  in  answer  to  the  Speech  from  the  throne,  to 
which  an  amendment  may  be  moved,  to  declare  that  the 
advisers  of  the  crown  do  not  possess  the  confidence  of 
the  House.  This  motion,  if  agreed  to,  will  lead  to  an 
immediate  resignation  of  the  ministry.® 

Whenever  the  Houses  of  Parliament  are  notified  that 
the  ministers  of  the  crown  have  resigned,  or  have  been 
dismissed  from  their  offices,  and  that  the  administration 
is  dissolved,  it  is  customary  for  them  to  adjourn  over  to 
some  future  day,  until  a new  ministry  is  formed.  The 
motion  to  adjourn,  upon  such  an  occasion,  is  usually  and 
properly  made  by  one  of  the  ex-ministers,  at  the  request 
of  the  person  who  has  been  entrusted  with  the  formation 


b Upon  this  subject,  see  Lord 
Brougham's  excellent  canons  of  rep- 
resentative government,  in  his  Po- 
litical Philosophy,  part  iii.  ch.  xi. ; 
Grey,  ParL  Govt,  new  ed.  p.  77 ; 
Mill,  Itepres.  Govt.  p.  228 ; Park’s 
Lectures,  pp.  134— 138,  citing  a valu- 
able article  from  The  American 
Jurist,  No.  8 ; Hearn,  Govt,  of  Eng. 
p.  475;  Mav,  Const.  Hist.  vol.  i.  p. 
445;  and  Mr.  Gladstone’s  earnest 
protest  in  the  House  of  Commons 


against  any  ‘ circumstances  by  which 
the  business  of  governing  this  country 
is  taken  from  within  the  walls  of 
this  House  and  transferred  to  places 
beyond  them.’  Hans.  Deb.  vol. 
dxxxvii.  p.  710. 

• Hassell,  Life  of  Fox,  vol.  ii.  p. 
80;  Mirror  of  Pari.  1835,  p.  4/ ; 
ante,  vol.  i.  p.  138. 

• Ante,  vol.  i.  pp.  136,  147,  157. 

• Ibid.  pp.  138,  158. 
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of  a new  ministry.'  Any  further  adjournments  that  may 
be  necessary  before  the  new  arrangements  are  complete, 
should  be  proposed  in  a similar  way.*  For,  notwith- 
standing their  resignation,  the  out-going  ministers  are 
bound  to  conduct  the  ordinary  business  of  the  House, 
inasmuch  as  they  retain  the  seals  of  office,  and  continue 
in  full  possession  of  their  official  authority  and  functions 
until  their  successors  are  appointed.11 

Upon  this  point,  it  has  been  declared  by  Sir  Robert 
Peel,  that  ‘ though  the  members  of  an  administration  may 
have  tendered  their  resignations,  they  were  still  entitled 
to  make  any  appointments  which  the  exigencies  of  the 
public  service  might  require ; and  these  appointments 
they  were  undoubtedly  entitled  to  go  on  making  until 
they  were  actually  superseded  by  the  entrance  into  office 
of  their  successors.  It  was  always  the  practice  to  fill  up 
vacancies.  Peerages  promised  by  a minister’s  prede- 
cessors in  office  had  been  granted,  though  no  instrument 
had  been  signed  or  sealed  on  the  subject.  The  moment 
it  was  proved  that  those  peerages  had  really  been  agreed 
to  by  the  out-going  minister,  he  having  taken  the  plea- 
sure of  the  crown  on  the  point,  that  moment  the  ministers 
in  power  agreed  to  confirm  the  grant,  and  thus  respected 
the  engagements  of  their  predecessors.  Occurrences  of 
this  kind  constantly  took  place.’ 1 

Nevertheless,  the  political  power  of  filling  up  vacancies 
is  one  that  is  not  invariably  exercised  by  an  out-going 
minister.  In  1782,  George  IH.  interposed  to  prevent  it  ;J 
and  when  the  Russell  ministry  resigned  in  1852,  they  left 


' Hans.  Deb.  vol.  cxxiii.  pp.  1705, 

iroe. 

* Ibid.  p.  1717. 

h 1’arl.  Deb.  vol.  xvi.  p.  735.  See, 
in  reference  to  Mr.  l’itt's  position  in 
1801,  ante,  vol.  i.  p.  81  ; Stanhope, 
Life  of  l’itt,  vol.  iii.  p.  21)0;  see  also 
Mirror  of  l’arl.  November  10,  1830 
pp.  273,  630, 641 ; ibid.  1834,  p.  2720; 
and  see  Campbell's  Chancellors,  vol. 


vi.  p.  .100;  Campbell's  Chief  Justices, 
vol.  ii.  p.  389. 

1 Hans.  Deb.  vol.  lxxiv.  p.  82. 
William  IV.  created  two  or  three 
peers  after  the  Grey  ministry  had 
resigned,  acting  upou  the  advice  of 
Earl  Grey.  Corresp.  Will.  IV.  with 
Earl  Urey,  voL  ii.  pp.  397,  405. 

) Donne,  Corresp.  Geo.  III.  vol.  ii. 
p.  410. 


Appoint- 
ments  to 
office  by 
outgoing 
Ministers. 


Digitized  by  Google 


416 


THE  MINISTERS  OF  THE  CROWN. 


Proceed- 
ings when 
Ministers 
are  out  of 
Parlia- 
ment. 


several  vacancies  not  filled  up.k  But,  in  1806,  upon  the 
dissolution  of  the  second  Bussell  ministry,  an  office  was 
filled  up  by  that  government,  which  did  not  become 
vacant  until  two  days  after  their  resignation  had  been 
tendered  to  her  Majesty.1 

During  the  interval  between  the  resignation  of  a 
ministry  and  the  appointment  of  their  successors  in  office 
— an  interval  which  has  varied  in  duration,  within  the 
past  century,  from  one  to  thirty-seven  days® — and  likewise 
during  the  period  which  must  necessarily  elapse  from  the 
issue  of  new  writs  in  the  House  of  Commons  on  behalf  of 
the  incoming  ministers  and  their  re-election,  whatever 
may  be  the  abstract  right  of  Parliament  to  continue  its 
deliberations,”  it  is  not  customary  for  any  important  poli- 
tical question  to  be  discussed  in  either  House  of  Parlia- 
ment.0 It  is  usual  to  adjourn,  from  time  to  time,  over 
these  periods,  meeting  only  in  order  to  dispose  of  ‘ busi- 
ness which  is  absolutely  essential,  and  beyond  dispute.’ p 
If  the  Houses  continue  sitting,  as  a general  rule,  ‘no 
motion  on  which  a difference  of  opinion  would  be  likely 
to  arise  ’ should  be  submitted.11 

But  this  rule  admits  of  one  exception.  While  it  would 
not  be  regular  to  address  the  crown  to  ask  for  the  pro- 
duction of  papers  whilst  the  sovereign  was  without  any 
responsible  advisers/  and  no  answer  could  be  given  to 
any  such  address  until  the  sovereign  had  a responsible 
minister  through  whom  to  act ; ' yet,  if  a ministerial  in- 


k Commons  Papers,  1852-3,  vol. 
xxv.  pp.  344,  346 ; Hans.  Deb.  vol. 
exxvi.  p.  870. 

1 Ilans.  Deb.  vol.  clxxxiv.  p.  761. 
" See  ante , vol.  i.  pp.  102-100. 

" See  ibid.  p.  114. 

° Mirror  of  Pari.  Novemb.  1830, 
pp.  272,  337 ; Hans.  Deb.  voL  cxiv. 

p.  880. 

p Hans.  Deb.  vol.  cxix.  p.  014 ; 
ibid.  vol.  cxxxvi.  p.  1202  ; ibid.  vol. 
cxlviii.  pp.  1870-1802 ; ibid.  vol. 
clxxxiv.  pp.  602,  007,  722.  During 


a ministerial  interregnum  in  I860, 
the  royal  assent  was  given  by  com- 
mission to  several  Bills.  Ibid.  p.  004. 
With  regard  to  the  sitting  of  select 
committees  at  such  a time,  the  prac- 
tice has  not  been  uniform.  SeeMirror 
of  Pari.  1836,  p.  847 ; Hans.  Deb. 
vol.  clxxxiv.  p.  049. 

1 Mirror  of  Pari.  1841,  Sess.  2.  p. 
260;  Ilans.  Deb.  vol.  cxxiii.  p.  1709. 

' Mirror  of  Pari.  1 835.  p-  810. 

• I/ord  John  Bussell.  Hans.  Deb. 
vol.  exxv.  p.  724. 
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terregnum  should  continue  for  an  unreasonable  length  of 
time,  it  would  be  proper  for  the  House  of  Commons  to 
interpose,  and  by  an  address  to  the  crown,  endeavour  to 
put  an  end  to  so  injurious  and  inconvenient  a delay.1 
Such  addresses  have  been  passed,  or  proposed  to  be 
passed,  upon  several  occasions,  and  they  have  usually 
elicited  from  the  sovereign  a response  in  harmony  with 
the  constitutional  opinions  therein  expressed.“ 

Upon  the  occurrence  of  a change  of  ministry,  it  is  cus-  interviews 
tomary  for  the  out-going  ministers  to  explain  to  their  t’h'o'old1 
successors,  at  personal  interviews,  the  state  of  the  public  ^nA"tco” 
business  in  their  respective  departments.’  They  are  also 
bound  in  honour  to  communicate  to  the  proper  officers 
any  private  information  upon  public  affairs  that  may 
have  been  forwarded  to  them  upon  the  presumption  that 
they  were  still  in  office.” 

All  public  officers  are  required  to  leave  behind  them.  Custody  of 
when  they  retire  from  office,  whatever  public  documents  dl^Lnta 
may  have  come  into  their  possession  during  their  term  of 
office,  in  order  that  a complete  history  of  all  public  trans- 
actions may  be  preserved  in  the  archives  of  the  depart- 
ment. Private  letters,  however,  do  not  come  within  this 
rule,  even  though  they  may  exclusively  relate  to  affairs 
of  state.  But  no  ex-minister  is  at  liberty  to  quote  in 
Parliament  from  any  document  which  he  may  have  re- 
ceived while  in  office  unless  it  has  first  been  made  public 
by  being  laid  before  Parliament.1 

When  an  opposition  comes  into  office,  it  is  not  ex- 
pected to  ‘ abandon  its  own  engagements  and  adopt  those 


* Hans.  Deb.  vol.  cxxxvi.  p.  1300. 

" See  ante,  vol.  i.  p.  214;  May, 
Const.  Hist.  vol.  i.  p.  402. 

T liana.  Deb.  vol.  cxix.  p.  245; 
ibid.  vol.  cxxxv.  p.  1220;  vol.  clxxxiv. 
pp.  1344, 1600.  As  a proof  of  Lord 
Melbourne's  ‘ unselfish  regard  for  the 
public  interest,  nnd  genuine  affection 
tor  the  queen,'  it  lias  been  stated, 
that  upon  relinquishing  tho  premier- 
ship, in  1841,  1 be  thoughtfully  com- 
VOL.  II.  F. 


nmnicated  to  his  successful  rival 
(Sir  R.  Peel)  all  the  suggestions 
which  he  thought  likely  to  facilitate 
the  communications  of  tho  new  go- 
vernment with  her  nuyesrtv.’  Satur- 
day Review,  August  3,  1$07,  p.  152. 

■ Hans.  Deb.  vol.  cl.  pp.  404-400, 
620 : and  see  ante,  p.  384. 

* linns.  Deb.  vol.  clxix.  pp.  378, 
475  ; and  s oe  pod,  p.  507,  ami  vol.  i. 
p.  005. 

E 


Digitized  by  Google 


418 


THE  MINISTERS  OF  THE  CROWN. 


Tho  oppo- 
sition, 
when  in 
office. 


of  its  antagonists.’ 1 And  though,  as  we  have  seen,  it  is 
customary  for  in-coming  ministers  to  ratify  and  give 
effect  to  the  intentions  of  their  predecessors  in  the  distri- 
bution of  personal  honours  and  rewards,'  yet  they  are 
under  no  such  obligation  in  any  matter  which  involves  a 
question  of  public  policy.  If  they  disapprove  of  contem- 
plated arrangements,  agreed  upon  by  their  predecessors, 
but  not  fully  completed  when  the  change  of  ministry 
took  place,  they  are  justified  in  peremptorily  overruling 
such  arrangements ; and  they  may  properly  avail  them- 
selves of  any  technicality  to  refrain  from  the  formal  com- 
pletion of  a grant,  appointment,  or  commission,  issuable 
by  the  crown,  for  which  they  are  not  willing  to  become 
responsible.* 

It  has  never  been  the  usage  in  England  for  any  govern- 
ment, upon  acceding  to  office,  to  make  use  of  its  power 
and  influence  in  Parliament  to  bring  under  investigation 
the  acts  of  its  predecessors.  Those  acts  were  open  to 
parliamentary  criticism  when  they  were  performed,  and 
being  uncondemned  at  the  time  must  be  presumed  to 
have  been  sanctioned.  It  is,  of  course,  competent  to  Par- 
liament to  investigate  particular  matters  of  complaint 
against  individual  ex-ministers,  whenever  facts  are 
brought  to  light  which  call  for  enquiry.6  But  the  power 
of  a government  should  never  be  employed  against  their 
predecessors  in  office  to  obtain  a censure  upon  their  past 
policy  for  mere  party  considerations,  or  to  promote  an  en- 
quiry into  the  policy  and  justice  of  public  measures  which 
were  undertaken  by  them  whilst  they  held  the  reins  of 
government,'  except  with  a view  to  the  reform  of  admi- 
nistrative defects  or  abuses.d 


r Sir  G.  C.  Lewis,  Ilans.  Deb.  vol. 
cliii.  p.  1424. 

• See  ante,  p.  415. 

* See  cases  in  Pari.  Deb.  vol.  ix. 
p.  42(1 ; lions.  Deb.  vol.  clxix.  p.  777 ; 
ibid.  voL  clxxxv.  p.  1321 ; and  ante, 
p.  319. 

b As  for  example,  the  allegations 
against  Ixird  Palmerston,  in  1861,  for 


alleged  falsification  of  despatches, 
under  a formeradministration.  Hans. 
Deb.  vol.  clxii.  p.  37  ; ante,  vol.  i.  p. 
603,  n. ; see  also  ante,  p.  378. 

c Lord  John  Kussell  and  Sir 
Robert  Peel,  Hans.  Deb.  vol.  lxvii. 
pp.  147,  184. 

* Ante,  vol.  i.  pp.  334,  414. 
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Our  sketch  of  the  origin,  development,  and  present 
state  of  the  governmental  system  of  England,  and  of  its 
relation  to  the  crown  on  the  one  side,  and  to  Parliament 
on  the  other,  is  now  complete. 

In  reviewing  the  successive  phases  through  which  the 
constitution  has  passed,  from  the  Norman  Conquest  to 
our  own  day,  we  observe  that  they  exhibit,  in  turn,  the 
supremacy  of  political  power  in  the  crown,  under  prero- 
gative government ; in  the  higher  classes,  from  the  period 
of  the  Revolution  to  the  Reform  Bill  of  1832  ; and  in  the 
aristocratical  and  middle  classes  combined,  from  that 
epoch  until  now.  By  the  enlargement  of  the  representa- 
tion in  1867  and  1868,  we  have  entered  upon  a new  era, 
wherein  the  democratic  element  wrill  undoubtedly  be  in 
the  ascendant,  and  under  which  we  may  expect  to  find 
all  our  institutions,  both  in  Church  and  state,  severely 
tried. 

It  seems  fitting,  at  such  a time,  to  point  out,  to  those 
who  are  now  entrusted  with  political  power,  the  practical 
operation  of  that  system,  wherein  the  various  excellences 
of  the  monarchical  and  aristocratical  elements  have 
hitherto  harmoniously  combined,  with  those  of  popular 
representation,  to  ensure  a vigorous  and  stable  govern- 
ment, to  promote  the  national  welfare,  and  to  maintain 
the  liberty  of  the  subject  unimpaired. 

The  continuance  of  these  blessings  to  the  British  nation, 
under  their  extended  franchises,  must  depend  upon  their 
holding  fast  their  allegiance  to  those  fundamental  prin- 
ciples of  government  which  form  the  unwritten  law  of  the 
constitution,  and  embody  the  wisdom  and  experience  of 
many  generations.  By  a recognition  of  these  principles, 
the  authority  of  the  crown,  and  the  influence  of  property, 
have  each  been  permitted  a legitimate  share  in  controlling 
the  deliberations  of  the  House  of  Commons,  which  has 
now  become  the  centre  of  supreme  political  power  in 
the  state.  A House  of  Commons  wherein  the  executive 
is  strong — and  wherein  the  advisers  of  the  crown  can 
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administer  the  government,  and  guide  the  course  of  legis- 
lation, upon  a definite  policy,  known  and  approved  by  an 
adequate  majority  of  that  chamber — is  the  last  refuge  of 
the  ancient  monarchy  of  England.  But  in  order  to  secure 
this  result,  the  House  of  Commons  itself  must  be  free ; 
not  subservient  to  the  fluctuating  will  of  the  people,  or 
hampered  by  pledges  in  respect  to  its  future  actions. 
Otherwise,  it  cannot  give  an  intelligent  support  to  the 
queen’s  government,  by  whomsoever  it  is  administered,  or 
rightly  fulfil  its  appointed  functions.  A House  of  Com- 
mons dependent  upon  popular  caprice,  and  swayed  to  and 
fro  by  demagogues  out  of  doors,  wall  inevitably  produce 
a ministry  which  will  be  a reflex  of  its  own  instability, 
and  which  will  attempt  to  govern  without  having  a fixed 
policy,  and  as  the  mere  exponent  of  the  will  of  an  unen- 
lightened and  tyrannical  democracy.” 

I cannot  more  appropriately  conclude  this  chapter  than 
by  quoting  the  words  of  one  of  the  most  eminent  ex- 
pounders of  representative  government,  whose  ideas, 
though  elaborated  in  the  closet,  have  been  tested  and  con- 
firmed by  practical  experience  in  Parliament.  In  one  of 
his  latest  speeches  to  the  House  of  Commons  he  says  : — 

‘ When  a popular  body  knows  what  it  is  fit  for,  and 
what  it  is  unfit  for,  it  will  more  and  more  understand 
that  it  is  not  its  business  to  administer,  but  that  it  is  its 
business  to  see  that  the  administration  is  done  by  proper 
persons,  and  to  keep  them  to  their  duties.  I hope  it  will 
be  more  and  more  felt  that  the  duty  of  this  House  is  to 
put  the  right  persons  on  the  Treasury  Bench,  and  when 
there  to  keep  them  to  their  work.  Even  in  legislative 
business  it  is  the  chief  duty — it  is  more  consistent  with 
the  capacity — of  a popular  assembly,  to  see  that  the  busi- 
ness is  transacted  by  the  most  competent  persons : con- 
fining its  own  direct  intervention  to  the  enforcement  of 
real  discussion  and  publicity  of  the  reasons  offered  pro 

r See  an  able  and  instructive  article  torin,'  in  the  Westminster  Review  for 
on  ‘ Democratic  Government  in  Vic-  April,  1808. 
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and  con ; the  offering  of  suggestions  to  those  who  do  the 
work,  and  the  imposition  of  a cheek  upon  them  if  they 
are  disposed  to  do  anything  wrong.  People  will  more 
value  the  importance  of  this  principle  the  longer  they 
have  experience  of  it.’ 1 This  wholesome  advice  has 
been  given  at  a very  seasonable  time ; and  it  may  be 
hoped  will  not  be  disregarded  by  the  representatives  of 
the  people  in  the  Eeformed  Parliament. 

' Mr.  J.  S.  Mill,  June  17,  1808;  Ilans.  Deb.  vol.  cicii.  p.  1731. 
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CHAPTER  V. 

THE  DEPARTMENTS  OF  STATE THEIR  CONSTITUTION 

AND  FUNCTIONS. 

Having  described  the  parliamentary  duties  and  responsi- 
bilities of  the  ministers  of  the  crown,  we  have  next  to 
consider  their  administrative  functions. 

We  therefore  now  proceed  to  examine  the  origin  of 
the  various  departments  of  state,  and  the  particular  duties 
which  devolve  upon  the  ministerial  officers  in  charge  of 
the  same.  This  enquiry'  is  not  intended  to  embrace  a 
detailed  account  of  the  routine  of  business  in  the  several 
public;  departments,  but  rather  to  point  out  the  share 
allotted  to  each  in  the  general  government  of  the  em- 
pire, the  relations  of  the  different  departments  to  one 
another,  and  the  method  by  which  the  separate  parts  of 
our  political  organisation  are  subordinated  to  the  supreme 
authority  of  the  crown,  as  exercised  through  the  instru- 
mentality of  the  Cabinet. 

In  reviewing  the  origin  and  growth  of  the  principal 
departments  of  state,  we  cannot  fail  to  observe  how 
largely  they  have  been  indebted  to  parliamentary7  criti- 
cism for  their  present  form  and  efficiency.  For  nearly 
one  hundred  years  past,1  Parliament  has  persevered,  with 
more  or  less  earnestness,  in  the  work  of  administrative 
reform.  Numerous  select  committees  of  the  House  of 
Commons  have  been  appointed  from  time  to  time  to  in- 
vestigate the  internal  condition  and  management  of  the 

* Commencing  with  the  efforts  of  Economic  Reform.  See  May,  Const. 
Edmund  Hurko,  in  1780,  on  behalf  of  History,  rol.  i.  p.  200. 
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public  departments.  In  the  light  of  the  information  thus 
obtained,  successive  administrations  have  devoted  them- 
selves to  the  task  of  improving  this  portion  of  our  national 
polity,  and  of  bringing  it  into  stricter  harmony  with  the 
general  principles  of  constitutional  government.  From 
the  period  of  the  war  with  llussia  in  1854, b the  process 
of  departmental  reconstruction  has  been  going  forward 
at  an  accelerated  pace  ; and  if  the  future  labours  of  Par- 
liament, in  this  direction,  are  characterised  by  the  same 
spirit  of  cordial  and  enlightened  co-operation  between  the 
ministers  of  the  crown  and  the  representatives  of  the 
people  which  they  have  hitherto  exhibited,  we  may  con- 
fidently hope  that  they  will  serve  to  detect  and  remove 
the  defects  which  still  disfigure  certain  parts  of  our  exe- 
cutive system,  and  which  are  attributable  mainly  to  the 
want  of  sufficient  vigour  in  the  controlling  authorities, 
and  to  an  excessive  adherence  to  routine. 

The  Treasury,  which  first  claims  our  attention,  is  the 
chief  and  most  important  department  of  the  executive 
government.  It  consists  of  a board  of  five  members,  who 
are  officially  known  as  ‘ the  Lords  Commissioners  for  exe- 
cuting the  office  of  Lord  High  Treasurer.’  The  board 
comprises  the  first  Lord  of  the  Treasury  (who  is  usually 
the  Prime  Minister),  the  Chancellor  of  the  Exchequer,  and 
three  junior  Lords. 

The  Lord  High  Treasurer  (whose  badge  of  office  was 
the  white  staff)  was  anciently  the  sole  head  of  the  Trea- 
sury, and  the  most  powerful  minister  of  state  in  England  ;c 
but  no  one  has  been  appointed  to  this  high  office  for 
more  than  a century  and  a half.  The  last  person  upon 
whom  it  was  conferred  was  the  Duke  of  Shrewsbury,  who 
was  appointed  by  Queen  Anne  on  July  30,  1714,  only 
two  days  previously  to  her  death.  The  circumstances  of 
this  appointment  were  very  remarkable,  and  have  been 
already  mentioned  in  a former  chapter.11  On  the  1 3th  of 


b See  mite,  p.  177.  p.  638. 

* Macaulay,  Ilist.  of  Eng.  yol.  iii.  d Ante,  p.  100. 
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the  following  October,  George  I.  nominated  the  Earl  of 
Halifax  and  four  other  persons,  of  whom  the  Chancellor 
of  the  Exchequer  was  one,  to  be  ‘ Lords  Commissioners 
for  executing  the  office  of  Lord  High  Treasurer ; ’ and  the 
office  has  continued  in  commission  ever  since.  According 
to  the  terms  of  the  patent  (in  which  respect  it  is  identical 
with  that  of  the  Board  of  Admiralty,  which  was  first  put 
into  commission  about  the  same  time),  the  several  mem- 
bers of  the  board  are  on  a footing  of  perfect  equality. 
The  practice  of  putting  these  great  offices  of  state  into 
commission  originated  long  before  the  Revolution,  but  it 
did  not  become  invariable,  in  respect  to  the  Treasury, 
until  the  accession  of  George  I. 

From  a fragmentary  ‘Account  of  the  Court  of  George  I.,’ 
written  by  Mr.  Wortley  Montagu,  who  was  one  of  the 
lords  of  the  Treasury  in  1714,  we  learn  that  the  commis- 
sioners used  all  to  be  men  of  considerable  importance  up 
to  that  period,  and  were  never  dependent  upon  the  first 
lord,  or  nominated  by  him,  but  by  the  king  himself,  until 
the  time  of  Lord  Oxford,  who  was  first  lord  in  1711,  and 
chose  all  his  colleagues  upon  the  board.”  In  1715,  the 
celebrated  Robert  Walpole  became  first  lord,  since  which 
period  the  junior  lords  have  always  been  subordinate  to 
and  dependent  upon  the  first  lord ; and  although  the 
terms  of  the  patent  remain  unaltered,  nevertheless  the 
position  of  the  junior  lords  has  become,  by  usage,  to  be 
one  of  inferiority  and  subordination. 

The  position  and  duties  of  the  First  Lord  of  the  Trea- 
sury will  first  claim  our  attention.  Ever  since  the  year 
1806,  this  important  office  has  been  filled  by  the  Premier, 
or  First  Minister  of  the  Crown.  Although,  as  we  have 
already  seen/  there  is  no  necessary  connection  between 
the  two  offices,  yet  the  length  of  time  in  wliich  they  have 
been  associated,  renders  it  increasingly  improbable  that 
hereafter  they  will  be  again  divided.  Accordingly,  it  will 


• Letters  of  I July  Mary  Wortley  3rd  edit.  1801,  vol.  i.  pp.  120,  140. 
Montagu,  edited  by  fxird  Wharncliffe,  ’ Ante,  p.  140. 
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be  convenient  and  appropriate,  in  this  place,  to  consider 
of  them  together. 

The  First  -Lord  of  the  Treasury  occupies  a position  of 
great  dignity  and  authority.  His  duties  are  not  confined 
to  the  departmental  business  of  the  Treasury — which,  in- 
deed, is  principally  transacted  by  the  other  members  of 
the  board — but  he  chiefly  occupies  himself  with  the  con- 
sideration of  questions  of  public  policy.  As  head  of  the 
government,  he  exercises  a controlling  influence  in  the 
Cabinet,  and  is  virtually  supreme  over  his  colleagues,  and 
must  therefore  be  cognisant  of  all  matters  of  real  impor- 
tance that  may  take  place  in  any  of  their  respective  de- 
partments. He  is  the  medium  of  intercourse  between  the 
Cabinet  and  the  sovereign,  and  has  to  conduct  the  whole 
of  the  official  communications  which  may  be  necessary 
between  the  sovereign  and  his  responsible  advisers.  To 
enable  him  to  discharge  this  duty  aright,  it  is  indispensable 
that  he  should  have  cognisance  of  every  important  state 
paper,  or  despatch,  that  may  emanate  from,  or  be  received 
by,  any  branch  of  the  executive  government,  in  order 
that  he  may  be  prepared  to  advise  upon  the  same.  For 
example,  he  cannot  consult  with  the  Secretary  of  State 
for  Foreign  Affairs,  and  exercise  the  influence  which  he 
ought  to  possess  with  respect  to  our  intercourse  with 
foreign  nations,  unless  he  is  master  of  everything  of  real 
importance  going  on  in  that  department.  So  also  with 
respect  to  the  other  departments — the  Home  and  Colonial 
Offices,  India,  Ireland,  the  Finance,  and  the  War  Offices — 
he  cannot  judge  of  the  policy  to  be  pursued  therein,  un- 
less he  is  acquainted  with  all  the  current  correspondence 
of  any  importance  appertaining  thereto.8  The  precise 
order  in  which  the  despatches  received,  and  the  drafts 
prepared  in  reply,  are  brought  under  the  notice  of  the 
Prime  Minister  will  be  hereafter  explained.® 

The  Prime  Minister  has  necessarily  to  maintain  an 

• Seo  ante,  p.  214.  Murray's  Handbook,  p.  120. 

**  See  post,  pp.  498,  fill. 
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extensive  correspondence.  Besides  the  enquiries  lie  has  to 
make  in  reference  to  the  exercise  of  the  patronage  of  the 
crown,  lie  has  to  write  letters  on  political  matters  which 
are  engaging  the  attention  of  his  government,  and  generally 
to  keep  up  an  extensive  correspondence  on  state  affairs. 
He  has  continually  to  receive  deputations  on  matters  of 
public  interest,  and  must  find  time  for  attendance  at  court 
ceremonials. ' During  the  sitting  of  Parliament,  he  is  ex- 
pected to  be  present  in  his  seat  in  the  House  six  or  seven 
hours  of  the  day  for  four  or  five  days  in  the  week,  to 
explain  and  defend  the  policy  of  government,  and  to 
guide  the  deliberations  of  the  legislature.11  To  assist  him 
in  fulfilling  these  onerous  and  multifarious  duties,  it  is 
requisite  that  in  addition  to  the  cordial  co-operation  of 
his  colleagues  generally,  he  should  be  able  to  avail  liim- 
self  occasionally  of  the  services  of  one  or  two  members 
of  the  Cabinet,  whose  departmental  labours  are  inconsi- 
derable, and  who  are  therefore  free  to  give  the  benefit 
of  their  assistance  to  their  over-burthened  chief,  bringing 
with  them  the  influence  of  high  office,  and  bound  to  him 
by  the  ties  of  a common  responsibility.  This  important 
duty  is  discharged  by  persons  specially  selected  to  fill  of- 
fices without  any  laborious  functions  attached  to  them,  in 
order  that  they  may  be  at  liberty  to  assist  their  colleagues, 
and  especially  ihe  Prime  Minister,  from  time  to  time,  as 
may  be  required.1 

The  salary  of  the  First  Lord  of  the  Treasury  is  now 
fixed  at  5,000/.  a year,  with  an  official  residence,  but  with 
no  other  perquisites  or  emoluments  whatever.*  In  former 
times  the  First  Lord  of  the  Treasury  used  frequently  to 
hold,  or  * appoint  himself  to,’  other  offices  in  connection 


h Lord  Brougham  tells  an  anecdote, 
that  ‘when  the  conversation  once 
turned  upon  the  quality  most  required 
in  a l’rime  Minister,  and  one  said  elo- 
quence, another  knowledge,  a third 
toil,  Mr.  Pitt  said,  “No,  patience.”  ’ 
(Sketches  of  Statesmen,  vof.  i.  p.  278.) 

See  mile,  p.  105. 


J Rep.  on  Off.  Sal.  1850.  Evid. 
22,  23.  He  has  an  allowance  for  two 
private  secretaries  (ibid.  207);  but 
this  advantage  he  shares  in  common 
with  other  members  of  the  govern- 
ment, who  are  ordinarily  allowed  one 
such  officer. 
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therewith,  as  a means  of  increasing  his  emoluments.  For 
example,  he  has  generally  held  the  office  of  Lord  Warden 
of  the  Cinque  Ports,  which  used  to  be  worth  4,000/.  or 
5,000/.  a year,  with  a residence  by  the  sea-side,  and  other 
advantages.11  But  since  Lord  Liverpool’s  time,  no  First 
Lord  has  held  any  other  office  with  emoluments,  and  those 
appertaining  to  the  wardenship  of  the  Cinque  Ports  (since 
held  by  the  Duke  of  Wellington  and  by  Lord  Palmerston, 
in  conjunction  with  the  premiership),  have  been  abolished, 
nothing  remaining  but  the  right  to  occupy  the  Warden’s 
Castle  at  Dover.1  The  only  exception  to  this  has  been 
that,  until  a very  recent  period,  the  office  of  Chancellor  of 
the  Exchequer  was  frequently  held  together  with  that  of 
First  Lord  of  the  Treasury,  especially  when  the  Premier 
has  been  a member  of  the  House  of  Commons.  The  two 
offices  were  held  jointly  by  Mr.  Pitt  from  1783  to  1801, 
and  afterwards  from  1804  to  1806,  by  Mr.  Addington 
from  1801  to  1804,  by  Mr.  Perceval  from  1809  to  1812, 
by  Mr.  Canning  from  April  to  July  1827,  and  by  Sir  B.  Peel 
during  his  short  tenure  of  office,  from  December  1834  to 
March  1835.  On  this  last  occasion,  in  accordance  with  the 
recommendations  of  a committee  of  the  House  of  Commons 
in  1830,  the  joint  salary  for  the  two  offices  was  limited 
to  7,500/.  instead  of,  as  heretofore,  the  full  salary  of 
5,000/.  for  each  office.®  But  when  Sir  Kobert  Peel  was 
again  called  upon,  in  1841,  to  form  an  administration,  he 
determined  not  to  undertake  the  double  duty,  but  selected 
another  person  for  the  office  of  Chancellor  of  the  Exche- 
quer, retaining  for  himself  the  post  of  First  Lord.  This 
being  the  first  instance  in  which  the  office  of  First  Lord 
of  the  Treasury  had  been  filled  by  a commoner,  except 
in  conjunction  with  that  of  Chancellor  of  the  Exchequer, 
Sir  II.  Peel  formally  assimilated  it  to  the  same  office  when 


* The  official  emoluments  of  Lord 
North  as  First  Lord  of  the  Treasury, 
as  Chancellor  of  the  Exchequer,  and 
as  Lord  Warden,  exceeded  12,000/.  a 
year.  Donne,  Corresp.  Geo.  III.  yol. 


ii.  p.  195. 

1 Rep.  on  Off.  Sal.  1850.  Evid, 
16-20,  265. 

" Ibid.  245. 
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held  by  a peer.  Since  then  the  two  offices  have  always 
been  held  by  separate  individuals ; and  from  the  great 
increase  of  ministerial  and  parliamentary  business,  it  is 
very  improbable  that  they  will  be  again  combined,  unless 
it  should  happen  that  a person  peculiarly  qualified  to  be 
Chancellor  of  the  Exchequer  might,  on  becoming  First 
Lord  of  the  Treasury,  desire  to  retain  both  appointments." 

The  First  Lord  of  the  Treasury  is  an  ex-officio  trustee 
of  the  British  Museum  and  of  the  National  Gallery.0 

By  stat  10  Geo.  IV.  c.  7,  a Koman  Catholic  is  dis- 
qualified for  the  office  of  First  Lord. 

Although  the  salary  attached  to  this  office  is  very  in- 
considerable, and  can  afford  no  inducement  to  a statesman 
to  incur  its  toils  and  responsibilities,  yet  it  is  doubtless 
‘ a very  great  thing  to  be  at  the  head  of  the  administra- 
tion, and  to  direct  the  resources  of  the  country.’ p A 
laudable  and  patriotic  ambition  to  serve  the  public,  and 
to  connect  his  name  honourably  with  the  history  of  the 
state,  are  sufficient  motives  to  actuate  anyone  to  under- 
take the  discharge  of  such  exalted  functions.  As  a matter 
of  fact,  no  Prime  Minister  during  the  last  century,  how- 
ever powerful,  has  become  rich  in  office ; and  several  (for 
example,  the  Duke  of  Newcastle  and  the  younger  Pitt) 
have  impaired  their  private  fortunes  in  sustaining  their 
public  position.  It  is  well  that  there  should  be  no 
pecuniary  advantages  directly  connected  with  the  supreme 
direction  of  public  affairs ; and  it  is  also  a fortunate  cir- 
cumstance that,  in  England,  the  emoluments  of  the  highest 
class  of  functionaries  have  not  increased,  but  rather  di- 
minished, in  proportion  to  the  general  growth  of  national 
wealth.'1 

In  estimating  the  advantages  arising  from  the  posses- 
sion of  office,  it  is  necessary  to  enquire  what  are  the  faci- 
lities it  affords  to  a minister,  and  especially  the  Prime 
Minister,  to  benefit  himself,  the  members  of  his  family,  or 

» Rep.  on  Off.  Sal.  1850.  End.  > Ibid.  1373. 

240  12o5.  ’ Ibid.  00,  and  see  Journal  of  Sta- 

0 Ibid.  303.  tistical  Society,  vol.  xx.  p.  105. 
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his  personal  friends,  in  the  distribution  of  the  patronage 
of  the  crown. 

So  recently  as  1810,  as  appears  by  official  returns, 
there  were  no  less  than  242  sinecure  offices  in  existence, 
throughout  the  king’s  dominions,  yielding  an  aggregate 
income  of  nearly  300,000/.  per  annum.  The  Reform 
ministry  of  Lord  Grey,  immediately  upon  taking  office, 
announced  their  intention  of  abolishing  210  sinecure 
places ; r and  as  a result  of  the  labours  and  recommenda- 
tions of  committees  of  the  House  of  Commons  in  1810 
and  1834,  the  work  of  reduction  was  steadily  carried  on, 
so  that  by  the  year  1850,  it  is  presumed  that  they  had 
been  entirely  done  away  with  ; the  intention  of  Parlia- 
ment to  abolish  all  sinecure  offices,  as  a means  of  reward, 
having  been  unmistakably  expressed.  Now,  among 
those  sinecures  were  places  which  the  ministers  of  the 
crown  had,  generally,  the  power  of  appropriating  to 
themselves,  or  their  relatives.  These  offices  were  spe- 
cially referred  to  by  Mr.  Burke,  in  his  memorable  speech 
upon  Economical  lleform  in  1782,  as  having  been  then 
left  untouched  expressly  because  they  were  considered 
as  a legitimate  means  of  enabling  ministers  to  reward 
public  servants,  and  to  make  provision  for  their  own 
descendants.’  But  sinecures  have  since  come  to  be 
regarded  in  a very  different  light.  Any  minister  who 
would  now  seek  to  enrich  himself  or  his  friends  at  the 
expense  of  the  state  would  be  justly  exposed  to  public 
censure  ; and  accordingly  all  opportunity  for  the  perpe- 
tration of  such  abuses  has  been  removed  by  the  total 
abolition  of  offices  of  this  description.1 

The  question  of  patronage  was  fully  discussed  before 
the  committee  of  the  House  of  Commons  on  official 
salaries,  in  1850.  It  was  then  contended  by  Sir  Robert 
Peel,  and  others,  who  had  filled  the  principal  offices  in 

r Mirror  of  Pari.  Feb.  11,  1831,  253,  2f>4. 
p.  I(j8.  1 Ibid. 

* Rep.  on  Off.  Sal.  I80O.  Evid. 
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the  state,  that  in  the  distribution  of  the  patronage  of  the 
crown,  it  was  perfectly  justifiable  to  give  a preference  to 
the  relatives  and  connections  of  those  in  power,  provided 
they  were  otherwise  competent  for  the  same.  But  it  was 
alleged  that  more  care  is  taken  now  than  formerly  in 
making  appointments  to  office ; the  minister  now  acts 
under  the  control  of  public  opinion,  the  influence  of  the 
press,  his  own  conscience,  and  his  responsibility  to  Parlia- 
ment. The  selection  of  persons  to  fill  so  many  offices  in 
the  public  service  as  ordinarily  become  vacant  during  the 
existence  of  an  administration  is  a very  great  privilege 
and  a very  great  trust."  If  a minister  has  relations  whom 
he  knows  to  be  properly  qualified,  and  who  agree  with 
his  own  political  views,  it  has  generally  happened  that  he 
has  appointed  some  of  them  to  office.  But  of  late  years 
they  have  generally  been  offices  held  during  pleasure, 
and  terminable  with  his  own.  For  now-a-days,  a Prime 
Minister  could  not  confer  very  large  benefits  upon  his 
own  immediate  relations  or  dependents  without  com- 
promising his  public  character.’'  Sir  James  Graham,  at 
the  close  of  a long  career,  thus  expressed  himself  on  this 
subject: — ‘I  do  think  that  the  claims  of  friends  will  be 
considered  by  those  who  have  patronage  in  their  hands ; 
and  the  great  question  is,  whether,  on  the  whole,  it  is 
abused.  Publicity  is  a check,  and  I am  disposed  to  think, 
having  closed  my  career  of  patronage,  that,  on  the  whole, 
public  character  is  so  valuable  to  public  men,  that  much 
abuse  of  patronage,  in  the  days  in  which  we  live,  is  not 
to  be  apprehended.’  w There  is  certainly  immense  power 
in  the  hands  of  the  Prime  Minister  ; but  at  the  same  time 
the  amount  of  patronage  of  which  he  has  the  absolute 
disposal,  and  by  which  he  can  make  provision  for  those 
among  his  relatives  and  dependents,  who  may  possess  the 
necessary  qualifications,  is  in  reality  very  small.*  Such 

» Hep.  on  Off.  Sal.  1850.  F.vid.  18(31,  p.  154. 

282-284.  * Hop.  on  Off  Sal.  1850.  Evid. 

• Ibid.  1270,  1271.  814-316. 

” Keport  on  Hoard  of  Admiralty, 
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are  the  difficulties  and  responsibilities  attending  the  exer- 
cise of  patronage,  and  the  many  considerations  alfecting 
the  interests  of  the  party  in  power,  that  must  be  taken 
into  account,  that  even  Mr.  Pitt  is  known  to  have  said 
that  it  never  but  once  occurred  to  him,  during  his  long 
and  powerful  administration,  that  he  was  able  to  place 
exactly  the  man  lie  wished  into  the  office  for  which  he 
deemed  him  to  be  the  best  qualified/ 

The  amount  of  patronage  attached  to  most  of  the  prin- 
cipal departments  in  the  state,  and  especially  to  that  of 
the  first  minister  of  the  crown,  is  undoubtedly  large.  It 
is  also  rather  on  the  increase,-  as  the  resources  of  the 
country  are  enlarged  and  its  colonies  extended.  But  it 
brings  with  it  no  pecuniary  advantage,  whatever,  to  its 
possessor/ 

The  exact  limit  of  the  authority  of  the  Prime  Minister 
in  the  distribution  of  patronage  cannot  be  very  strictly 
defined.  The  amount  of  patronage  in  his  hands,  cither 
by  way  of  nomination  or  recommendation,  must  be 
very  great.  He  is  virtually  responsible  for  the  disposal 
of  the  entire  patronage  of  the  crown.  Practically,  how- 
ever, he  permits  his  colleagues  in  the  ministry  to  recom- 
mend the  filling  up  of  vacancies  connected  with  their 
respective  departments ; reserving  to  himself  the  right 
of  control,  in  all  cases.*  But  we  have  the  testimony  of 
Sir  Kobert  Peel  that,  in  the  whole  of  his  experience,  he 
did  not  remember  any  difficulty  with  his  colleagues  upon 
a question  of  patronage/  It  is,  in  fact,  extremely  im- 
probable that  a Prime  Minister  should  be  obliged  to  resort 
to  extremity,  or  should  be  compelled  to  dissolve  the 
Cabinet  by  his  own  resignation  of  office,  in  order  to  effect 
an  appointment  in  any  branch  of  the  executive  govern- 
ment contrary  to  the  wishes  of  the  departmental  chief. 
There  is,  or  ought  to  be,  such  an  intimate  concert  and 


r Rep.  on  Off.  Sal.  1800.  Evid.  * Ibid.  291.  (I’Hrkinsou's  Under 
1207.  Govt.  170.) 

• Ibid.  275,  270, 290,  1278.  b Ibid.  291,  292. 
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cordial  agreement  between  all  the  chief  ministers  of  state, 
as  would  naturally  induce  them  to  confer  together  in 
regard  to  every  important  appointment.  In  other  words, 
no  such  appointment  should  be  made,  by  any  depart- 
mental head,  without  previous  communication  with  the 
Prime  Minister ; who,  for  his  own  part,  should  not  directly 
make  any  appointment,  except  it  be  a recognised  part  of 
his  patronage.  All  other  appointments  should  be  officially 
made  by  the  minister  presiding  over  the  department; 
though  not  without  previous  consultation  with  the  Prime 
Minister,  in  the  case  of  all  important  appointments.' 

The  general  rule  in  regard  to  appointments  to  office, 
by  the  Prime  Minister,  and  by  his  colleagues  in  the  go- 
vernment, has  been  thus  stated  : — In  a department  which 
is  presided  over  by  a political  head,  all  appointments 
that  are  not  of  special  importance  are  usually  in  the  gift 
of  the  head  of  the  department.  Where  there  is  no  politi- 
cal head,  appointments  are  usually  conferred  by  the  Prime 
Minister,  acting  through  one  of  the  parliamentary  Secre- 
taries to  the  Treasury,  who  is  commonly  known  as  the 
patronage  secretary.  The  nominations  or  appointments  in 
the  Inland  Revenue  and  Customs  departments,  are  made 
in  this  manner.  With  regard  to  the  Post-office,  which  is 
under  a political  head,  but  yet  is  a revenue  department, 
and  therefore  subordinate  to  the  Treasury,  a portion  of 
the  officers  receive  their  appointments  from  the  Postmaster- 
General,  and  the  remainder  are  nominated  by  the  Secre- 
tary to  the  Treasury.11  In  the  case  of  the  more  important 


* Rep.  on  OfT.  Sal.  18-50.  Evid. 
278, 28o.  Mr.  I’itt,  however,  insisted 
on  the  appointment  of  Sir  Pepper 
Arden,  as  Master  of  the  Rolls,  not- 
withstanding the  known  aversion 
of  Ia>rd  Chancellor  Thurlow  to  the 
man,  saying,  ‘ Pepper,  you  shall  hnvo 
the  office  ; and  as  to  Thurlow,  I may 
just  as  well  quarrel  on  that  as  any 
other  subject  with  him.’  (Campbell's 
Chancellors,  v.  (102.)  Upon  another 
occasion,  when  the  Prime  Minister 
attempted  to  interfere  with  Lord 


Chancellor  Eldon's  patronage  in  fill- 
ing up  a vacancy  on  the  bench,  his 
lordship  appealed  to  the  king,  re- 
spectfully claimed  the  right  of  recom- 
mendation, and  concluded  by  tender- 
ing his  own  resignation.  This  act  of 
firmness  had  the  desired  effect  of 
inducing  the  Prime  Minister  to  give 
wav,  and  to  permit  the  Chancellor’s 
nominee  to  be  appointed. — Ibid.  vii. 
6.54. 

d See  post,  p.  485. 
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offices  under  the  crown  ; as  for  example  that  of  Governor- 
General  of  India ; the  Prime  Minister  would  have  at 
least  as  much  influence  in  the  choice  as  the  secretary  or 
other  functionary  in  whose  department  the  formal  ap- 
pointment might  be.  At  the  same  time,  the  Prime 
Minister  is  so  much  engrossed  with  his  own  duties,  that  he 
would  ordinarily  be  glad  to  leave  to  the  departmental 
chief  the  privilege  of  making  all  appointments,  excepting 
such  as  would  materially  influence  the  conduct  of  public 
affairs.' 

The  Prime  Minister  himself,  as  we  have  seen/  virtually  Special 
selects  all  his  colleagues  in  the  ministry.  And  it  is  upon 
his  recommendation  that  new  peers  are  created ; and  Minister, 
other  distinguished  honours  conferred  by  the  crown,  ex- 
cepting in  certain  eases,  hereafter  to  be  • noticed,  where 
honours  are  bestowed  upon  the  recommendation  of  a 
secretary  of  state.  He  also  recommends  to  the  sovereign 
all  appointments  among  the  archbishops,  bishops  and 
deans  of  the  Established  Church  ; and  to  all  the  church 
livings  belonging  to  the  crown  which  are  not  in  the  gift 
of  the  Lord  Chancellor.  These  benefices  are  about  120 
in  number,  and  are  principally  valuable  livings.  Con- 
trary to  the  practice  in  regard  to  the  smaller  livings, 
which  are  disposed  of  by  the  Chancellor,  upon  his  own 
discretion  and  responsibility,  the  Prime  Minister  consults 
the  crown  upon  the  distribution  of  all  this  church  pa- 
tronage ; excepting  only  some  very  small  livings  which 
have  been  lately  established.®  But  so  heavy  is  the  re- 
sponsibility which  devolves  upon  the  Prime  Minister  in 
filling  up  bishoprics,  and  appointing  to  high  offices  of 
state,  that  we  are  assured  it  brings  with  it  ‘ very  little 
personal  gratification.’ h 

The  patronage  which  is  regarded  as  the  most  disagree- 
able and  invidious  for  the  Prime  Minister  to  exercise,  is 


b Rep.  on  Off.  Salaries,  1830.  Evid.  * Ibid.  277,  &c.  1273,  &c.  (And 
293,  304,  307.  see  pod,  p.  691.) 

• Ibid.  1264.  (And  see  anU,  p.152.)  h Ibid.  300,  1282,  &c. 
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that  which  especially  appertains  to  the  Treasury,  in  con- 
nection with  the  revenue  departments.  Promotions  in 
this  branch  of  the  public  service,  however,  are  usually 
determined  upon  certain  fixed  rules ; and  the  actual 
power  of  the  Treasury,  except  in  the  appointment  of  the 
Revenue  Commissioners,  and  other  principal  officers,  is  in 
reality  very  small.1 

Moreover,  since  the  introduction  of  the  principle  of  com- 
petitive examinations  for  appointments  in  the  civil  service, 
and  the  gradual  extension  of  that  system  to  the  different 
departments  of  state,  the  direct  patronage  of  ministers  of 
the  crown  has  been  materially  diminished.1 

The  Chancellor  op  the  Exchequer  is  the  second  mem- 
ber of  the  Treasury  Board,  and  the  one  who  is  personally 
responsible  to  Parliament  for  everything  done  at  the 
Treasury.11 

In  point  of  fact,  he  exercises  at  present  all  the  powers 
which  formerly  devolved  upon  the  Treasury  Board.  Sub- 
ject to  the  provisions  of  law  which  regulate  the  office 
of  Comptroller  of  the  Exchequer,  and  Auditor-General 
of  the  Public  Accounts,  the  Chancellor  of  the  Exchequer 
has  the  entire  control  and  management  of  all  matters  re- 
lating to  the  receipt  and  expenditure  of  public  money, 
from  whatever  source  it  is  derived,  even  including  the 
private  revenues  of  the  sovereign ; and  the  custody  of  all 
public  property,  or  property  belonging  to  the  crown.  In 
the  execution  of  these  duties,  he  has  to  frame  regulations, 
Ac.,  for  conducting  the  business  of  all  the  financial  de- 
partments of  the  country  ; and  also  to  control  the  expen- 
diture and  fix  the  salaries  and  expenses,  not  only  of  those 
departments,  but  of  all  other  offices,  wherein  there  is  an 
expenditure  of  public  money.  And  he  is  called  upon  to 
decide,  within  the  limits  of  the  law,  upon  all  questions 
between  the  sovereign  and  the  subject,  which  may  arise 
out  of  the  receipt  and  expenditure  of  public  money,  Ac.1 

1 Itep.  on  on.  Sal.  1*50.  Evid.  Report  on  Mine.  Expenditure,  Com- 
308,  &c.  mens’ Papers,  1847-8,  jrviii.  p.  419. 

J See  mile,  vol.  i.  p.  385.  1 Thomas,  Excheq.  of  England,  p. 

* Rep.  on  Off.  Sal.  1*50.  Evid.  34,  102. 
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The  annual  estimates  of  the  sums  required  to  defray  His  control 
the  expenditure  of  government  in  every  branch  of  the 
public  service,  while  they  are  submitted  to  Parliament  ture- 
by  the  Cabinet  collectively,  are  framed  upon  the  especial 
responsibility  of  the  Chancellor  of  the  Exchequer,  who 
must  satisfy  himself  that  they  have  been  prepared  with  a 
due  regard  to  economy,  and  to  the  exigencies  of  the  pub- 
lic service,  as  well  as  in  proper  relation  to  the  whole 
financial  interests  of  the  country.  It  is  true  that  the 
ministers  who  preside  over  the  War  and  Admiralty  de- 
partments,— being  specially  cognisant  of  the  requirements 
of  the  state  in  this  behalf, — must  be  free  to  form  a con- 
clusive judgment  as  to  the  expenditure  required  for  the 
adequate  defence  of  the  country,  in  peace  or  war.m  Never- 
theless, it  is  the  duty  of  the  Chancellor  of  the  Exchequer, 
in  conference  with  his  colleagues  in  the  Cabinet,  to  oppose 
all  expenditure  which  he  may  deem  improper,  in  a finan- 
cial point  of  view ; bearing  in  mind  that  his  official  re- 
sponsibility for  the  supplies  sought  for  from  Parliament 
is  very  great,  and  exceeds  that  of  any  other  minister, 
except  the  head  of  the  government,  and  the  minister  in 
charge  of  the  particular  department  on  behalf  of  which 
the  expenditure  is  required.  For  it  is  his  peculiar  duty 
to  advise  the  House  and  the  country  in  all  financial  mat- 
ters, including  the  relations,  the  course,  and  the  prospects 
both  of  revenue  and  expenditure.11 

It  is  also  his  duty  to  prepare  and  submit  to  the  con-  His  Bud. 
sideration  of  the  House  of  Commons  the  annual  statement  s®*- 
of  the  estimated  expenses  of  government,  and  of  the  ways 
and  means  whereby  it  is  proposed  to  defray  these  charges, 
including  the  imposition  or  remission  of  taxes,  which  is 
known  as  ‘ the  Budget.’  When  about  to  commence  the 
preparation  of  a Budget,  the  Chancellor  of  the  Exchequer 
obtains  from  the  permanent  heads  of  the  revenue  depart- 
ment their  estimates  of  the  public  revenue  for  the  ensuing 

See  ante,  vol.  i.  p.  558  n.  ot!l—  n Mr.  Gladstone,  in  Hans.  Deb. 

000.  vol.  cbm.  pp.  1388-1305. 
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year  upon  the  hypothesis  that  the  existing  taxation  will 
remain  unchanged.  If,  afterwards,  he  decides  upon  an 
alteration  in  the  taxes,  he  requires  a report  upon  the  pro- 
liable  effect  of  the  same.  If  he  proposes  to  renew  exche- 
quer bills,  or  otherwise  operate  upon  the  money  market, 
lie  consults  with  the  principal  officers  at  the  National  Debt 
Office  and  at  the  Treasury.  Finance  Ministers  have  fre- 
quently expressed  their  obligations  to  these  skilled  advisers 
for  their  valuable  assistance  upon  such  occasions.0 

Since  the  year  1G61,  the  office  of  Chancellor  of  the 
Exchequer  has  been  combined  with  that  of  Under  Trea- 
surer, which  is  properly  the  financial  office,  and  by  virtue 
whereof  he  performs  most  of  the  functions  anciently  per- 
formed by  the  Lord  High  Treasurer.  The  two  offices, 
however,  are  still  held  under  separate  patents. 

The  Chancellor  of  the  Exchequer  wTas  formerly  a prin- 
cipal officer  both  of  the  Court  of  Exchequer  and  of  the 
Receipt  of  Exchequer ; but  he  has  now  very  little  con- 
nection w'ith  the  former,  and  is  not  included  in  the 
modern  constitution  of  the  latter.  So  late  as  1735,  Sir 
Robert  Walpole,  as  Chancellor  of  the  Exchequer,  sat  ju- 
dicially in  the  Exchequer  Court,  and  gave  judgment  in 
a case  wherein  the  barons  were  equally  divided.p  Now- 
a-days,  the  only  occasion  on  which  the  Chancellor  of  the 
Exchequer  takes  his  seat  amongst  the  barons  is  on  the 
annual  nomination  of  sheriffs,  when  he  sits  first  of  all  the 
judges  who  assemble  at  that  ceremony.11  He  also  presides, 
in  the  absence  of  the  Lord  Chancellor,  at  the  court  which 
is  held  about  once  in  every  six  years  for  ‘ the  trial  of  the 
pyx,’  for  determining  the  sufficiency,  in  weight  and  fine- 
ness, of  the  gold  and  silver  coins  issued  from  the  Mint. 
It  then  becomes  his  duty  to  deliver  a charge  to  the 
pyx  jury : if  the  Lord  Chancellor,  as  the  senior  officer, 
be  not  present/  By  an  Act  passed  in  1866,  the  custody 


° See  rr/i//’,  p.  175.  Bagehot,  in  **  Thomas,  Eng.  Excheq.  p.  102. 

Fortnightly  Review,  vol.  vi.  p.  5*10.  r Mr.  Chisholm’s  Rep.,  in  Com- 

p Cox,  Inst.  p.  ODo.  mons*  Papers,  1800,  vol.  xl.  p.  01. 
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of  the  standard  trial  pieces  of  gold  and  silver  coins,  and 
all  books,  documents,  and  things  used  in  connection  there- 
with— and  which  had  been  previously  deposited  in  the 
Exchequer  office — were  transferred  to  the  charge  of  the 
Commissioners  of  the  Treasury,  to  be  deposited  in  any 
place  they  may  direct.8  They  have  been  assigned  to  the 
care  of  a warden  of  standards,  who  is  one  of  the  assistant 
secretaries  to  the  Board  of  Trade.* 

According  to  ancient  usage,  when  the  office  of  Chan-  f Seals  of 
cellor  of  the  Exchequer  is  vacant,  the  seals  of  it  are  de-  0ffico' 
livered  to  the  Chief  Justice  of  the  King’s  Bench  for  the 
time  being,  who  transacts  certain  formal  business  apper- 
taining to  the  Court  of  Exchequer  until  a new  Chancellor 
is  appointed  ;u  when  the  duties  in  question  are  performed 
by  the  1 sealer  and  under  secretary  to  the  Chancellor,’  an 
officer  who  is  appointed  by  the  Chancellor  of  the  Exche- 
quer for  the  time  being.’  There  are  two  seals  used  by 
the  sealer ; one,  the  great  seal  of  the  Court  of  Exchequer, 
the  other  a small  one,  containing  the  initial  letters  C.  E. 
[Chancellor  of  the  Exchequer.]  * 

Appointments  in  the  National  Debt  Office  are  in  the  Patronage, 
gift  of  the  Chancellor  of  the  Exchequer ; and  as  a leading 
member  of  the  Treasury  Board  he  has  necessarily  much 
influence  in  the  disposal  of  the  patronage  appertaining 
thereto.  He  also  appoints  to  the  nominal  office  of  steward 
of  the  Chiltern  Hundreds,*  and  to  other  similar  offices, 
which  are  bestowed  for  the  purpose  of  vacating  a seat  in 
the  House  of  Commons.  His  salary  is  5,000/.  per  annum, 
with  an  official  residence/ 


• Act  20  & 30  Viet.  c.  82,  sec.  13. 

• Sec  port,  p.  674. 

“ Such  a provisional  arrangement 
rarely  lasts  more  than  n few  days ; 
but  in  1737 I,ord  Mansfield  continued 
nominally  Finance  Minister  for  three 
months,  and  speculations  began  to  bo 
made  as  to  how,  being  a peer,  he 
would  be  able  to  open  the  lludget. 


(Campbell,  Chief  Justices,  vol.  ii.  p. 
448.)  In  1834,  I,ord  Chief  Justice 
Denman  held  the  office  for  eight 
days. 

’ Thomas,  Eng.  Excheq.  p.  102. 

- Ibid.  p.  103. 

* See  ante,  p.  284. 
r M urrav's  Handbook,  pp.  127, 131, 
Thomas,  I l ist  l’ub.  llepts.  pp.  12-16. 
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The  Treasury  Board. 

According  to  modern  ussige,  the  Treasury  is  regarded 
as  the  highest  branch  of  the  executive  government.  It 
has  the  entire  control  and  management  of  the  public  re- 
venue and  expenditure ; and  exercises  a supervision  over 
all  the  revenue  officers  and  public  accountants  of  the 
kingdom ; and,  so  far  as  receipt  and  expenditure  are 
concerned,  over  every  department  of  the  public  service.  * 

The  nominal  constitution  of  the  Treasury,  under  the 
patent  issued  to  the  Lords  Commissioners  thereof,  is  the 
transaction  of  business  by  a board  of  five  members  of 
equal  authority,  any  two  or  more  of  them  being  compe- 
tent to  execute  the  authority  of  the  whole.*  Originally, 
when  the  business  of  the  Treasury  was  much  smaller  than 
it  is  at  present,  it  was  really  transacted  by  the  Board,  in 
presence  of  the  sovereign  who  occupied  a chair  which 
still  remains  at  the  end  of  the  board-room.  The  First 
Lord,  the  Chancellor  of  the  Exchequer,  and  the  junior 
lords  (then  four  in  number)  used  to  sit  at  the  table  : the 
secretaries  attended  with  their  papers,  which  they  read ; 
and  the  sovereign  and  the  lords  gave  their  opinions 
thereon ; the  secretaries  taking  notes  of  the  proceedings, 
which  were  afterwards  drawn  out  in  the  shape  of  minutes 
and  read  at  the  next  board  meeting.  When  business  in- 
creased during  the  seven  years’  war,  the  American  war, 
and  especially  the  French  war,  it  could  no  longer  be  dis- 
posed of  in  this  way ; and  it  then  came  to  be  transacted 
on  the  principle  of  individual  responsibility.  The  passing 
of  papers  at  Board  meetings  was  still  retained,  however, 
in  order  to  preserve  regularity,  and  to  comply  with  the 
directions  of  certain  Acts  of  Parliament,  and  the  usages 
of  government,  all  of  which  had  regard  to  that  method, 
in  the  transaction  of  Treasury  business.  But  gradually 


* Act  SO  Geo.  III.  c.  08.  And  aco  to  the  Keport  of  the  Committee  on 

nw/r,  vol.  i.  p.  656.  the  Hoard  of  Admiralty,  1801,  p.  (357. 

* See  the  Commisaion  appended  (Com.  1’apera,  1801,  vol.  v.) 
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the  Board  ceased  to  be  a reality ; and  the  business  was 
transacted  by  the  junior  members,  the  secretaries,  and  the 
permanent  officials  ; all  of  them  being  personally  respon- 
sible to  the  Chancellor  of  the  Exchequer  and  to  the  first 
Lord  of  the  Treasury  for  the  due  performance  of  the 
same.  After  the  sovereign  ceased  to  attend  at  meetings 
of  the  Board,  they  were  presided  over  for  a time  by  the 
First  Lord,  or  by  the  Chancellor  of  the  Exchequer.11 
Then,  for  a number  of  years,  neither  of  these  function- 
aries ever  met  the  Board,  except  on  some  extraordinary 
occasion,  such  as  to  take  a loan ; its  formal  meetings  were 
attended  only  by  the  junior  lords  and  the  secretaries.0 
The  manner  in  which  the  Treasury  business  was  trans- 
acted, during  this  interval,  is  described  in  the  Report  of  the 
Committee  on  Miscellaneous  Expenditure,  1847-8,  Com- 
mons’ Papers,  vol.  xviii.  pp.  144,  423,  &c.  But  for  the  last 
twenty  years  or  thereabouts  the  Treasury  Board  has  prac- 
tically ceased  to  exist.  Its  formal  meetings  were  found 
to  take  up  a great  deal  of  time  unnecessarily.  Therefore, 
although  still  in  theory  a power  it  never  assembles,  and 
its  functions  are  now  exercised  by  the  secretary  and  the 
permanent  officials,  acting  under  the  general  directions  of 
the  Chancellor  of  the  Exchequer — who  is  the  supreme 
authority  of  the  Board  in  important  financial  matters — 
and  also  under  the  direction  of  other  members  of  the 
Board,  in  particular  cases,  where  certain  branches  of 
business  have  been  entrusted  to  them.  As  a natural 
consequence,  the  position  of  the  junior  Lords  of  the 
Treasury  has  been  materially  altered.  They  are  virtually 
set  aside,  and  have  no  regular  departmental  duty  to  per- 
form, excepting  of  a mere  routine  description,  such  as 
formally  signing  Board  warrants  pursuant  to  the  direc- 
tions of  Acts  of  Parliament.*1 

b Report  on  Misc.  Expenditure,  1800.  Evid.  1370-1370.  Report  of 
Com.  Papers,  1847-8,  vol.  xviii.  p.  Committee  on  Public  Accounts,  1802. 
148.  Ibid.  1800.  Evid.  1370,  See.  Evid.  774,  &c.,  1430,  &e.,  1700. 

e Report  on  Board  of  Admiralty,  Rep.  Com.  on  Education,  180o.  E\ id. 
1801,  pp.  174,  310,  382.  011,773,774. 

J Report  of  Com.  on  Miac.  Exp. 
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The  actual  constitution  of  the  Treasury  at  the  present 
time  is  this : The  First  Lord  does  not  concern  himself 
with  financial  details,  but  leaves  all  such  matters  to  be 
settled  by  the  Chancellor  of  the  Exchequer,  who  is  the 
practical  and  effective  head  of  the  Treasury  department,' 
The  respective  powers  and  functions  of  the  several  mem- 
bers of  the  Board,  nominally  of  equal  rank,  but  exercising 
widely  different  degrees  of  authority,  has  been  determined 
by  usage.  This  is  partially  indicated  by  the  fact  that  while 
the  salaries  allotted  to  the  First  Lord  and  to  the  Chan- 
cellor of  the  Exchequer  are  each  5,000/.  per  annum,  the 
junior  Lords  receive  each  but  1,000//  All  the  Treasury 
business  is  now  transacted  by  delegation  from  the  Chan- 
cellor of  the  Exchequer  to  the  individual  officers  who  may 
be  entrusted  with  the  same.  However  objectionable  this 
may  appear  in  theory,  in  practice  it  works  extremely  well. 
Its  peculiar  advantage  is,  that  with  the  name  and  autho- 
rity of  a Board — composed  of  great  officers  of  state — 
there  is  combined  a unity  and  vigour  of  administration 
by  a single  officer  of  the  first  financial  ability.  And  this 
without  disturbing  the  associations  connected  with  the 
formal  constitution  of  the  office  in  the  public  mind,  or  its 
traditionary  place  in  our  political  system.* 

Treasury  business  now-a-days,  instead  of  coming  before 
the  Board  in  detail,  as  formerly,  is  transacted  by  the 
executive  officers  of  the  department.  First  of  all  the 
papers  are  dealt  with  in  the  divisions  of  the  office  to 
which  they  relate ; they  are  then  submitted  to  the  assis- 
tant secretary  and  investigated  by  him.  After  he  has 
satisfied  himself  of  the  correctness  of  the  proposals  they 
contain,  he  passes  them  on  to  the  financial  secretary  for 
his  opinion.  If  this  officer  feels  in  doubt  as  to  the  proper 
decision  lie  should  give,  he  consults  the  Chancellor  of  the 

' Hep.  of  Com.  on  Army  before  1801,  p.  382.  Murray's  Handbook, 
Sebastopol,  1834-5,  vol.  ix.  pt.  3,  p.  p.  131. 

302.  Rep.  of  Com.  on  Pub.  Accounts,  ' Rep.  on  Misc.  Kxp.  1847-8,  vol. 
1802.  livid.  783.  xviii.  pp.  144,  &c.,423,  &c. 

' Rep.  on  Hoard  of  Admiralty, 
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Exchequer,  or  perhaps,  in  certain  cases,  the  other  mem- 
bers of  the  Board.  In  all  important  or  doubtful  matters 
the  Chancellor  of  the  Exchequer  would  naturally  be  ap- 
pealed to.h  Nevertheless,  the  position  of  the  Chancellor 
of  the  Exchequer  towards  the  Treasury  does  not  resemble 
that  of  a secretary  of  state  towards  his  department.  He 
is  not  able  to  exercise  the  same  direct  personal  control, 
because  much  of  the  current  business  of  the  office  does 
not  come  under  his  notice  at  all ; and  he  is  obliged  to 
rely  very  much  in  matters  of  detail  upon  his  official  ad- 
visers, who  know  the  precedents  and  keep  up  the  tradi- 
tions of  the  department,  and  who  are  able  to  assist  him 
very  materially  in  the  course  which  he  may  have  to 
pursue.1 

The  business  transacted  by  the  Treasury  is  of  the  most 
multifarious  description.  It  is  the  duty  of  the  Lords  of 
the  Treasury  to  ‘ provide  for  and  take  care  of  the  king’s 
profit,’  including  everything  that  concerns  the  pecuniary 
affairs  of  the  nation.  The  Treasury  should  be  able  to 
exercise  an  effectual  control  and  revision  over  the  whole 
public  income  and  expenditure,  and  to  maintain  a super- 
intendence, more  or  less  strict,  according  to  circum- 
stances, over  the  finances  of  the  numerous  colonies  and 
dependencies  of  the  crown,  in  order  to  be  prepared  to 
afford  any  requisite  information  for  the  use  of  Parliament, 
the  country,  or  the  government.1  In  this  service,  the 
revenue  departments,  the  Boards  of  Trade,  and  of  Public 
Works,  and  the  Post  Office,  afford  material  assistance, 
and  they  may  in  fact  be  regarded  as  departments  of  the 
Treasury. 

It  is  an  important  part  of  the  business  of  this  office  to 
exercise  a controlling  and  revising  influence  over  the 
great  establishments  employed  in  the  receipt  and  expen- 
diture of  the  public  revenue,  and  over  all  other  depart- 


b Hep.  Com.  Pub.  Accounts,  1802. 
Evid.  1/GO,  1707. 


1 Ibid.  Mr.  Gladstone,  1040. 
1 Sec  aide,  vol.  i.  p.  650. 
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merits  of  the  state  in  financial  matters.  Practically  the 
superintending  control  of  the  Treasury  is  still  further 
extended,  for  no  new  departmental  arrangements  involv- 
ing a change  in  the  existing  relations  between  two  or 
more  public  offices  can  be  originated  or  matured  without 
the  sanction  of  the  Lords  Commissioners  of  the  Treasury. 
All  plans  for  consolidating  two  or  more  public  offices,  or 
for  altering  the  duties  appertaining  to  an  existing  depart- 
ment, must  be  either  initiated  or  sanctioned  by  a Treasury 
minute.k  This  control  over  the  other  departments  of 
state  is  vested  in  the  Treasury  by  ancient  usage,  and  is 
intended  to  ensure  one  governing  and  responsible  power 
in  regard  to  the  expenditure  needful  for  the  public  service. 
It  is  desirable  that  this  control  should  be  constantly  exer- 
cised, even  to  the  extent  of  preventing  any  temporary 
addition  to  the  working  staff  of  any  office,  or  any  in- 
crease of  salary,  extra  allowances,  or  other  emoluments 
being  granted  to  individuals,  or  presents  made  of  public 
property,  by  any  other  department,  without  the  authority 
of  a minute  of  the  Treasury  ; so  that  Parliament  can  hold 
the  Treasury  responsible  for  every  act  of  expenditure  in 
each  department.1  It  is  accordingly  the  practice  for  the 


* Commons'  Papers,  1854,  vol. 
xxvii.  pp.  90,  347.  And  see  Appx. 
to  Hep.  of  Coin,  on  Military  Organi- 
sation, 1800,  pp.  409,  092-007.  See 
also  a paper  on  the  Treasury  Hoard, 
&c.,  in  Companion  to  Rritish  Alma- 
nack for  184/,  pp.  36-38.  If  a se- 
cretary of  state,  or  other  departmental 
head,  requires  additional  assistance 
in  his  office,  ho  communicates  with 
the  Treasury,  stating  the  individuals 
he  proposes  to  employ,  and  the  sala- 
ries he  recommends  to  be  assigned  to 
them,  and  requests  the  concurrence  of 
the  Treasury  thereto.  If  the  Treasury 
considers  the  arrangement  objection- 
able, or  the  salaries  excessive,  they 
will  suggest  such  alterations  as  they 
deem  expedient.  After  these  prelimi- 
naries have  been  agreed  upon,  if  it  is 
intended  to  create  a new  establish- 


ment, or  to  reorganise  an  existing 
establishment,  the  secretary  or  other 
presiding  officer  will  submit  to  her 
majesty  a warrant  approving  of  the 
same.  This  warrant  will  be  returned 
to  him,  signed  by  the  sovereign,  and 
countersigned  by  the  Chancellor  of 
the  Exchequer.  In  this  way,  the 
control  of  the  Treasury  is  secured, 
both  in  the  inception  and  completion 
of  the  new  arrangements.  Hep.  Com. 
Pub.  Accounts,  18G8,p.  45.  Corre- 
spondence, and  further  correspondence 
as  to  the  establishment  of  a new  De- 
partment of  Control  at  the  War  Of- 
fice, Commons’  Papers,  1807-8,  Nos. 
373,  373.— I. 

1 Report  on  Public  Income  and 
Expenditure,  1828,  pp.  5,  0.  Hep. 
Hoard  of  Admiralty,  1801,  pp.  172, 
213.  Rep.  Com.  Public  Accounts, 
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Treasury  to  append  to  the  annual  estimates  any  corre- 
spondence had  with  other  departments  on  such  subjects, 
when  it  may  be  necessary  to  submit  the  same  to  the  con- 
sideration of  Parliament.  And  there  is  ‘ no  principle  of 
finance  more  important  than  that  of  maintaining  an 
eificient  control  over  departmental  expenditure,  such  as 
can  only  be  exercised  by  a central  office,  like  the 
Treasury.’ m 

The  Treasury  is  pre-eminently  a superintending  and 
controlling  office,  and  has  properly  no  administrative 
functions.  The  two  spheres  of  duty  are  distinct  and  in- 
compatible." 

The  ordinal  y functions  of  the  Treasury  consist  in  the 
preparation,  under  the  direction  of  the  political  chiefs  of 
the  office,  of  estimates,  reports,  and  statements  connected 
with  the  public  revenue  and  expenditure,  or  the  financial 
concerns  of  other  departments  of  state."  It  has  also  to 
decide  upon  appeals  from  the  decisions  of  its  subordinate 
departments,  in  all  cases  arising  out  of  the  receipt  of 
revenue,  and  to  determine  as  to  the  remission  or  return 
of  fines,  estreats,  and  property  forfeited  to  the  crown. 
This  business  is  of  a judicial  character,  and  is  guided  by 
precedents,  with  which  the  permanent  officers  are  better 
acquainted  than  the  Lord  Commissioners. p 

The  business  of  the  Treasury  has  increased  with  the 
increase  of  public  business  generally,  and  from  the  duty 
which  is  more  and  more  required  of  the  Treasury,  of 
exercising  a rigorous  control  over  the  expenditure  of  all 
the  other  departments.  Every  sort  of  expense,  or  money 
question,  in  any  branch  of  the  public  service,  at  home  or 
in  the  colonies,  comes  necessarily  under  the  supervision 


18(12,  Min.  ofEvid.  841,  1172.  Hans,  principle  the  charge  of  tbo  Commis- 
I)eb.  vol.  clxxxii.  pp.  848,  800.  First  sariat  Department,  formerly  belong- 
Rep.  Com.  Pub.  Accounts,  1807, p.  12.  ing  to  the  Treasury,  was  transferred 
m Commons'  l’npers,  1854,  vol.  in  1 850  to  the  Secretary  of  State 
xxvii.  p.  341.  for  War;  see  post,  p.  557. 

“ See  Lord  II.  Lennox's  and  Mr.  0 Commons’  Papers,  1856,  vol. 
Gladstone's  speeches,  in  Hans.  Deb.  xiv.  p.  302. 
vol.  elxv.  pp.  1751,  1787.  On  this  p Murray’s  Handbook,  p.  128. 
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of  the  Treasury ; and  no  expense  can  be  incurred  therein, 
for  any  purpose  whatever,  beyond  that  which  has  been 
sanctioned  by  the  Treasury.’  Practically,  however,  this 
rule  is  subject  to  some  limitations,  in  respect  to  certain  of 
the  public  departments.  Since  the  appointment  of  a Vice- 
President  of  the  Education  Committee,  the  Treasury  have 
ceased  to  exercise  any  direct  control  over  the  expenditure 
which  may  be  recommended  to  them  by  that  officer,  for 
the  promotion  of  education  throughout  the  kingdom.  In 
like  manner,  also,  while  the  army  and  navy  estimates  are 
invariably  submitted  to  the  Treasury,  who  are  competent 
to  object  to  the  details  of  any  proj)osed  expenditure  for 
these  services,  yet,  in  the  case  of  large  undertakings, 
which  have  been  deemed  to  be  necessary  by  the  military 
or  naval  authorities,  the  Treasury  (especially  in  time 
of  war)  could  not  practically  object.  Should  it  appear, 
however,  to  the  Board  that  any  proposed  expenditure,  by 
any  department,  was  disproportionate  and  excessive,  the 
Lords  would  bring  the  matter  before  the  Chancellor  of 
the  Exchequer,  and  if  necessary,  in  a question  of  impor- 
tance, through  him  before  the  Cabinet,  so  as  to  obtain  a 
decision  of  the  whole  government  upon  the  subject/ 

All  departments  of  the  state  being  subject  to  the 
Treasury  in  financial  concerns,  it  is  essential  that  every 
facility  should  be  afforded  to  the  Treasury  for  the  careful 
preparation  of  the  estimates  of  supplies  required  to  be 
voted  by  Parliament  for  every  branch  of  the  public  ser- 
vice. The  routine  observed  in  this  matter  is  as  follows : 
in  the  autumn  of  every  year  a circular  is  addressed  by 
the  Financial  Secretary  of  the  Treasury,  to  every  depart- 
ment of  the  government,  including  the  naval  and  military 
establishments,  requesting  that  by  a certain  date  an  esti- 
mate of  the  sums  required  by  the  particular  department, 
for  the  service  of  the  current  year,  may  be  prepared,  for 


1 Rep.  on  Oftic.  Sal.,  I860.  Evid. 
33,  34,  40.  Ante,  vol.  i.  pp.  658-569. 
' Rep.  on  Misc.  Exp.  1800,  pp. 


21,  22  [in  Com.  Papers,  1860,  vol. 
ix.  p.  473], 
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the  information  of  the  Treasury.  The  estimates  are 
called  for  thus  early,  in  order  to  afford  time  for  consider- 
ing the  questions  of  supply,  and  [of  ways  aud  means. 
They  are  framed,  in  each  department,  under  the  authority 
of  the  political  head,  who  decides  upon  the  items  that 
shall  be  included  therein ; and  in  accordance  with  in- 
structions conveyed  to  every  department,  through  a se- 
cretary of  state,  to  the  effect  that  the  estimates  are  to 
be  framed  as  low  as  the  exigencies  of  the  service  will 
permit.  To  facilitate  a good  understanding  upon  this 
important  matter,  it  is  customary  that  at  least  a month 
previous  to  the  estimates  being  formally  submitted  to  the 
Treasury,  there  should  be  a communication  between  the 
Chancellor  of  the  Exchequer  and  the  other  ministerial 
heads,  with  a view  to  settle  the  principal  items  of  the 
required  expenditure.  The  estimates  are  then  trans- 
mitted to  the  Treasury,  to  be  drawn  out  in  regular  shape 
for  communication  to  Parliament.’ 

These  departmental  estimates,  however,  are  frequently 
delayed  in  their  respective  offices,  and  the  Treasury 
thereby  prevented  from  bestowing  upon  them  the  neces- 
sary degree  of  consideration.  And  the  amounts  for 
certain  services  in  the  civil  estimates,  even  after  consulta- 
tion between  the  financial  secretary  and  the  chief  clerks 
of  the  departments  concerned,  are  often  merely  approxi- 
mative. 

In  all  ordinary  cases,  it  devolves  upon  the  Chancellor 
of  the  Exchequer  to  determine  upon  any  question  that 
may  arise  in  the  preparation  of  the  estimates.  But  if  the 
question  be  one  of  large  national  importance,  and  the 
demands  on  behalf  of  any  particular  service  are  greater 
than,  in  the  opinion  of  the  Chancellor  of  the  Exchequer, 
the  public  finances  will  warrant,  an  appeal  lies  from  his 
decision  to  the  First  Lord  of  the  Treasury,  and  to  the 
Cabinet. 

* Ttcp.  Com.  Pub.  Accounts,  1802.  Evid.  1342-1345.  Ibid.  1885.  Evid. 
000-010,  2083,  &c. 
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It  has  in  fact  been  urged,  by  the  First  Lord  of  the 
Admiralty,  that  ministers  connected  with  great  depart- 
ments, whose  expenditure  is  liable  to  be  altered  by  appli- 
cations from  secretaries  of  state,  directing  certain  things 
to  be  done  to  carry  out  the  policy  of  the  government, 
should  have  an  understanding  between  themselves  in 
regard  to  the  question  of  expenditure,  and  should  not  be 
required  to  communicate  with  the  Treasury  on  matters  of 
such  high  concern.  Indeed,  ever  since  the  commence- 
ment of  the  Russian  war,  in  1854,  the  questions  involved 
in  the  settlement  of  the  anny  and  navy  estimates 
have  been  too  large  and  important  to  be  disposed  of, 
either  by  the  mere  departmental  and  formal  investiga- 
tion of  the  Treasury,  or  between  the  First  Lord  of  the 
Admiralty,  or  War  minister,  and  the  Chancellor  of  the 
Exchequer  individually.  They  have  been  such  as  could 
only  be  settled  by  the  Cabinet,  assisted  by  the  Chancellor 
of  the  Exchequer  as  a Cabinet  minister.  Accordingly  an 
early  communication  takes  place  between  the  Chancellor 
of  the  Exchequer  and  these  great  departmental  heads, 
upon  the  principal  questions  which  present  themselves  in 
the  framing  of  estimates,  in  order  that  these  questions 
may  be  put  into  shape  for  the  consideration  of  the 
Cabinet.  This  renders  the  subsequent  review  of  the 
estimates  by  the  Treasury,  in  the  main,  a formal  proceed- 
ing ; and  confined  to  minor  particulars.  Moreover,  the 
Chancellor  of  the  Exchequer  would  consider  his  own 
responsibility  to  be  chiefly  in  reference  to  the  principal 
items  ; and  as  to  smaller  matters,  and  in  all  questions  of 
rule,  form,  and  order,  he  woidd  rely  upon  the  skill  and 
experience  of  the  departmental  officers,  at  any  rate  for 
puttinghim  in  motion.1 

• Hop  Com.  Pub.  Accounts  1802,  make  them  tally  very  exactly  with 
Evid.  1487,  and  see  Mr.  Gladstone's  the  subsequent  expenditure,  so  many 
evid.  154.1,  &c.  Considerable  im-  unforeseen  causes  derange  the  calcu- 
provementg  have  recently  been  ef-  lations  upon  which  they  are  baaed, 
fectcd  in  the  framing  of  the  army  and  No  item,  however,  is  at  any  time  oal- 
navy  estimates.  Hut  it  is  impossible  culated  with  a view  to  bo  in  excess 
to  prep  tie  these  estimates  so  as  to  of  what  will  be  required  for  a par- 
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When  finally  agreed  upon,  the  Civil  Service  estimates 
are  divided  into  six  classes,  for  fixed  services ; with 
a seventh  class,  for  miscellaneous  items  of  expenditure, 
of  a temporary,  special,  or  supplementary  character. 
The  whole  of  the  estimates  must  be  communicated  to 
Parliament  early  in  the  session.  Full  explanatory  details 
are  appended  to  all  the  printed  estimates,  to  enable 
members  to  understand  them,  and  to  avoid  the  necessity 
for  viva  voce  explanations  in  Committee  of  Supply.” 

The  views  entertained  by  the  House  of  Commons  in 
regard  to  all  matters  of  detail  in  the  conduct  of  public 
affairs,  and  especially  where  the  expenditure  of  money  is 
concerned,  are  treated  with  increasing  deference  and 
respect  by  the  Treasury  ; and  it  is  the  duty  of  that  depart- 
ment to  revise  the  public  expenditure  in  conformity 
therewith/  But  it  is  to  be  regretted  that  of  late  years 
the  House  of  Commons  has  shown  a disposition  to  inter- 
fere, much  more  than  formerly,  with  the  internal  arrange- 
ments of  the  public  departments,  by  calling  for  informa- 
tion on  minute  points,  and  expressing  opinions  upon 
matters  which  are  purely  administrative.  This  is  a great 
evil,  and  one  that  is  difficult  to  remedy." 

The  ordinary  functions  of  the  Treasury  in  the  disposal 
of  the  supplies  granted  by  Parliament  for  the  public  ser- 
vice, and  the  constitutional  position  which  it  occupies  in 
the  control  of  the  public  expenditure,  have  been  fully  ex- 
plained in  a former  chapter/ 

When  it  is  necessary  to  obtain  from  Parliament  a vote 
of  credit  for  any  purpose — as  for  the  prosecution  of  a 
war,  &c. — the  Treasury  is  responsible  for  fixing  the 
amount  to  be  applied  for,  for  distributing  the  vote  among 
the  respective  departments  concerned,  and  for  adjudi- 


ticular  service,  or  for  the  purpose  of  Com.  Misc.  Exp.  1800,  pp.  27-33. 
meeting  the  demands  of  extraneous  Evid.  932,  985. 
services.  Rep.  Com.  Pub.  Accounts,  ' Ibid.  pp.  0,  7. 

1804.  Evid.  pp.  2,  3,  24,  and  Appx.  ” Rep.  Hoard  of  Admiralty,  1801. 
No.  4,  p.  73.  Evid.  2012,  2005. 

° See  ante,  vol.  i,  pp.  473,481.  Rep.  * See  ante,  vol.  i.  p.  534,  &e. 
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eating  upon  their  several  claims  to  a due  proportion 
thereof/ 

The  Lords  of  the  Treasury  are  also  entrusted  with  the 
grant  of  all  pensions,  compensations,  and  allowances  which 
may  be  applied  for  by  any  clerk  or  civil  officer  in  the 
public  service,  pursuant  to  the  provisions  of  the  Super- 
annuation Acts.  Formerly  two  of  the  junior  lords  com- 
posed what  is  termed  the  Superannuation  Committee,  and 
were  required  to  consider  and  report  to  the  Board  upon 
every  application  that  might  be  made  for  a pension  or 
retiring  allowance.  But  it  is  probable  that  this  duty 
is  now  performed  by  some  of  the  permanent  officers  of 
the  Treasury.  The  Superannuation  Committee,  how- 
ever, has  been  recognised  by  board  minutes  passed  from 
time  to  time,  and  its  decisions,  and  the  grounds  for  the 
same,  are  regularly  recorded/  The  statute  defines  the 
maximum  amount  of  pension  which  may  be  granted,  and 
the  conditions  of  the  grant,  but  with  a proviso  that  no  ab- 
solute right  shall  be  conferred  : hence  the  importance  of 
the  proceedings  of  this  Committee. 

Special  duties  have  been,  at  different  times,  assigned 
to  the  junior  lords ; sometimes  in  conformity  with  the 
provisions  of  a minute,  delegating  certain  particular 
duties  to  particular  members  of  the  board,  and  sometimes 
pursuant  to  a mutual  understanding  between  the  lords 
and  the  secretaries.11  The  duty  of  examining  into  the 
cases  of  persons  imprisoned  for  breach  of  the  revenue 
laws  is  entrusted  to  a committee  of  the  board,  and  a 
record  is  kept  of  the  proceedings  in  such  cases.  This 
committee,  as  well  as  that  upon  superannuation,  requires 
constant  attention,  with  a view  to  preserve  a consistent 
code  of  precedents/ 


r Itcp.  Com.  Pub.  Accounts,  1802.  of  the  Superannuation  Committee, 
Evid.  2202,  Chanc.  of  the  Excheq.  we  ibid.  p.  106. 

1 tans.  I>eb.  vol.  clxiv.  p.  1101.  * See  caws  cited,  ibid.  pp.  100, 

* Com.  Papers,  1S-1,  -S,  vol.  xviii.  107,420. 
pt.  1.  142,  106.  For  an  account  of  the  11  Ibid.  100. 
principles  which  govern  the  decisions 
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Up  to  1848  the  number  of  Junior  Lords  of  the  Treasury 
was  four,  but  a committee  of  the  House  of  Commons  in 
that  year  recommended  that  they  should  be  reduced  to 
three,  and  that  more  efficient  service  should  be  exacted 
from  them  in  the  superintendence  of  economy  in  every 
branch  of  the  public  service.  The  reduction  took  place 
accordingly;®  but  hitherto  the  latter  part  of  the  re- 
commendation has  not  received  due  attention.  Mr. 
Canning  used  to  describe  the  duties  of  the  Junior  Lords  to 
consist  merely  in  ‘ making  a House,  keeping  a House,  and 
cheering  the  minister.’d  It  is  doubtless  a part  of  their 
duty  ‘ to  come  down  and  make  a House and  an  arrange- 
ment is  made  amongst  all  the  members  of  the  Govern- 
ment, for  some  of  them  to  be  constantly  in  attendance  in 
Parliament  during  session  ;*  but  the  Junior  Lords  of  the 
Treasury  have  also,  we  are  assured,  abundant  employment 
in  their  own  department,  if  they  are  disposed  to  attend  to 
it.  It  has  been  charged  against  them,  however,  that,  as 
a body,  they  are  more  anxious  to  give  the  preference  to 
work  which  brings  them  into  notice  in  the  House  of  Com- 
mons/ An  estimate  of  the  importance  of  the  duties 
which  would  naturally  devolve  upon  these  functionaries — 
from  the  increasing  interference  of  the  House  of  Commons 
in  matters  of  detail,  and  the  necessity  for  the  continual 
supervision  of  some  member  of  the  Government  conversant 
with  every  description  of  parliamentary  business,  in  order 
to  make  sure  that  the  business  is  done  in  conformity  to 
the  views  entertained  by  the  House — induced  Sir  Charles 
Wood  to  declare  that  the  reduction  of  the  number  of  Junior 
Lords  from  four  to  three  was  a very  doubtful  advantage.® 


« Com.  Papers,  1847-8,  vol.  xviii.  Government  to  quit  their  offices,  end 
pt.  1.  p.  16,  Treasury  Minute,  Aug.  come  down  to  the  House,  for  that 
15, 1848,  Act  12  & 13  Viet.  c.  80.  purpose,  whenever  he  may  consider 
d Report,  Board  of  Admiralty,  their  presence  to  be  necessary.  Hang. 
1861,  p.  132.  But  the  responsibility  Deb.  vol.  clxxxiii.  p.  1314. 
of  ‘ making  a House  ’ is  now  under-  ' Rep.  Off.  Sal.  1850.  Evid, 52, 53. 

stood  to  belong  to  the  Secretary  of  ' Rep.  on*Misc.  Exp.  1847-8,  p. 

the  Treasury,  who  is  authorised  to  423. 

send  and  request  members  of  the  * Rep.  Off.  Sal.  1850.  Evid.  46, 48. 
VOL.  II.  G G 
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But  this  statement  was  made  in  1850.  Ten  years  later, 
an  ex-minister  of  the  crown  publicly  declared  that  the 
Junior  Lords  of  the  Treasury  had  no  departmental  duties 
whatever  !h 


The*  Juni  >r 
Lords  in 
Parlia- 
ment. 


They  re- 
present the 
three  king- 
doms. 


Their  other 
services. 


All  the  Junior  Lords  are  generally,  though  not  in- 
variably, in  Parliament,  where  their  presence  is  found 
exceedingly  serviceable.  But  it  is  very  difficult  to  find 
persons  who  are  willing  to  run  the  risk,  and  incur  the 
expense,  of  an  election  contest  for  the  sake  of  a place  of 
such  small  emolument  and  power  as  a Junior  Lordship  of 
the  Treasury ; accordingly  the  Government  are  not  uu- 
frequently  deprived  of  the  services  of  one  or  more  of  the 
Junior  Lords  in  the  House  of  Commons.1  But  even  when 
they  have  seats  in  Parliament  they  are  not  to  be  considered 
as  officially  representing  the  Treasury ; the  entire  par- 
liamentary responsibility,  as  has  been  already  stated,1  rests 
with  the  Chancellor  of  the  Exchequer. 

In  selecting  persons  to  fill  the  post  of  junior  lord,  it  is 
customary  to  choose  one  from  each  of  the  three  kingdoms, 
with  a view  to  their  exercising  a general  supervision  over 
the  Treasury  business  of  their  respective  countries,  which 
differs  in  many  particulars.  Another  benefit  resulting 
to  the  Government  from  such  an  arrangement  is,  that  these 
gentlemen  constitute  additional  channels  of  communi- 
cation with  the  country  at  large,  each  with  the  kingdom 
they  specially  represent.  They  come  from  time  to  time, 
fresh  from  the  ordinary  business  of  English,  Scotch,  and 
Irish  society,  and  form  very  useful  vehicles  of  communi- 
cation with  the  Treasury.  Numerous  applications  are 
made  to  them  on  a variety  of  subjects,  and  they  either 
get  the  business  transacted  for  the  parties,  or  else  are  able 
to  satisfy  them  that  it  cannot  be  done.k 

The  Junior  Lords  are,  furthermore,  very  useful  to  the 
Government  in  receiving  deputations  or  individuals  upon 


” Lord  Llnnover,  in  Rep.  Com.  48,  SO,  02.  And  see  ant*,  pp.  235, 
Mire.  Exp.  1800.  Evid.  1070,  &c.  2-'!0. 

1 Rep.  Com.  Off.  Snl.  18.70.  Evid.  1 See  ante,  p.  434. 
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official  business  ; also  in  serving  upon  parliamentary 
committees,  to  watch  their  proceedings  on  behalf  of 
Government,  and  to  afford  information  thereupon,  so  as  to 
prevent  misapprehension  upon  important  public  questions. 
They  afterwards  give  their  assistance  in  carrying  out  the 
recommendations  of  such  committees,  so  far  as  they  have 
been  sanctioned  by  the  Government.1 

In  short,  although,  upon  the  whole,  their  regular  duties 
may  be  light  and  inconsiderable,  yet  they  perform  several 
useful  functions,  and  fulfil  an  important  part  in  the  busi- 
ness of  the  Treasury.®  The  office,  moreover,  affords  an 
admirable  training  for  the  higher  ranks  of  official  service, 
and  several  of  our  most  eminent  statesmen  have  com- 
menced their  public  career  in  this  capacity." 

Mr.  Gladstone’s  Ministry,  however,  which  was  appointed  in  De- 
cember 1808,  have  determined  to  turn  the  Junior  Lords  of  tlio 
Treasury  to  good  account.  To  a ‘ Third  Lord  ’ — who  will  rank 
next  after  the  Chancellor  of  the  Exchequer — will  be  assigned  con- 
fidential duties  as  the  assistant  of  that  Minister  ; and  other  work  in 
connection  with  the  department  of  receipt,  which  will  relievo  tho 
pressure  upon  the  Financial  Secretary.  It  is  also  intended  to  ap- 
point an  additional  Junior  Lord,  to  supervise  military  expenditure. 

Joint  Secretaries  to  the  Treasury. 

Ever  since  the  year  1714,  there  have  always  been  two 
joint  principal  Secretaries  to  the  Treasury — one  of  whom 
is  termed  the  Parliamentary,  and  the  other  the  Financial 
Secretary.  They  are  both  eligible  to  sit  in  the  House  of 
Commons,  and  both  retire  from  office,  with  the  Lords  of 
the  Treasury,  on  a change  of  ministry.  Since  1805,  there 

k Rep.  Mire.  Exp.  18-17-8,  pp.  142,  4.80.  Rep.  Off.  Sal.  1850.  Evid.  40. 
180.  When  the  Derby  Ministry  pp.  142, 143,418-424.  Report 

took  office,  in  February  1858,  tliev  on  Hoard  of  Admiralty,  1801,  p.  882. 
chose  ono  Irish  and  two  English  The  Act  12  & 13  Viet.  c.  80  makes 
I/ords  of  the  Treasury,  but  none  for  the  signature  of  nny  two  lords  suffi- 
Hcotland.  This  occasioned  great  dis-  cient,  instead  of  three,  as  formerly,  to 
satisfaction,  and  they  were  obliged  to  Board  warrants  and  other  instru- 
remedv  the  grievance  early  in  the  ments  Issued  by  the  Treasury, 
following  year. — See  Com.  Journals,  " Rep.  on  Gif.  Sal.  1850.  Evid. 
vol.  cxiii.  pp.  78,  74.  Atitc,  p.  286.  2655,  3238.  Rep.  on  Pub.  Accounts, 

1 Rep.  Misc.  Exp.  1847-8,  pp.  422,  1862.  Evid.  1615. 
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has  also  been  a permanent  under-secretary,  who  is  the 
official  head  of  the  department,  and  who  is  ineligible  to 
a seat  in  Parliament.  These  three  officers  receive  each 
2,000/.  per  annum,  an  additional  500/.  per  annum  being 
allowed  to  the  permanent  secretary  after  five  years’  ser- 
vice. There  is  also  an  auditor  of  the  civil  list  and  assist- 
ant-secretary, who  receives  1,500/.  per  annum.0 

The  secretaries  assist  in  the  transaction  of  the  business 
of  the  Board,  and  in  preparing  its  decisions  upon  all 
matters  submitted  to  it.  Through  their  instrumentality, 
in  fact,  the  whole  Treasury  business  is  conducted,  under 
the  direction  of  the  political  chiefs,  for,  as  we  have  seen, 
the  Board  has  little  more  than  a nominal  existence.  They 
are  consequently  very  heavily  worked. 

All  communications  between  the  Treasury  and  other 
public  departments  pass  through  the  hands  of  a principal 
secretary,  who  exercises  a delegated  authority  from  the 
Chancellor  of  the  Exchequer,  and  is  therefore  warranted 
in  writing  in  the  name  of  the  Board.  Accordingly,  in 
communicating  a decision,  or  minute  of  the  Treasury, 
the  Secretary  uses  the  expression,  ‘ My  Lords  have  di- 
rected,’ &c. 

The  Secretaries  of  the  Treasury,  as  well  as  the  other 
principal  officers  of  the  Board,  are  in  constant  communi- 
cation with  the  Chancellor  of  the  Exchequer ; it  is  not 
therefore  necessary  to  trouble  him  with  every  detail,  un- 
less any  question  should  arise  to  which  his  attention  had 
not  been  directed.  By  statute.  Board  warrants  require 
the  formal  signature  of  two  Lords  of  the  Treasury  ; but  in 
cases  where  a warrant  is  not  required,  a letter  signed  by 
the  secretary  is  legally  sufficient.p 

The  parliamentary,  or  political,  Secretary  to  the  Trea- 
sury is  also  known  as  the  ‘ Patronage  ’ Secretary,  because 
it  is  through  him  that  the  Prime  Minister  acts  in  making 
appointments  to  subordinate  offices." 

° Thomas,  Eng.  Eicheq.  142;  Civil  p Itep.  Cora.  l’ub.  Accounts,  1802. 
Service  Estimates,  1808-9.  Class  II.  Evid.  7/4,  &c.  1408. 

No.  1.  s See  ante,  vol.  i.  p.  380. 
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Whenever  the  Secretary  to  the  Treasury  nominates  to  an 
office,  he  is  mainly  influenced  by  political  considerations. 
The  candidates  are  recommended  to  him  by  political  sup- 
porters of  the  Government.  But  they  always  undergo 
an  examination  in  the  office  to  which  they  are  appointed, 
and  those  who  do  not  satisfy  the  prescribed  rules  are 
rejected,  and  their  places  supplied  by  fresh  appointments. 
All  promotions  are  in  the  power  of  the  particular  depart- 
ment, which  can  likewise  dismiss  at  any  time  for  miscon- 
duct. This  affords  a sufficient  security  for  the  efficiency 
of  the  permanent  civil  service/ 

The  political  Secretary  to  the  Treasury  is  a very  useful 
and  important  functionary.  His  services  are  indispens- 
sable  to  the  leader  of  the  House  of  Commons  in  the  control 
of  the  House  and  the  management  of  public  business.* 
His  influence  in  strengthening  the  hands  of  his  party  by 
the  distribution  of  patronage  is  very  great.  A number  of 
small  situations  in  the  revenue  departments,  and  in  other 
branches  of  the  public  service,  are  in  his  gift,  and  are 
placed  by  him  at  the  disposal  of  members  of  the  House 
for  distribution  amongst  their  constituents,  generally  with 
a view  to  promote  the  interests  of  the  party  in  power,  but 
without  exclusive  regard  to  political  preferences.*  He 
has  also  a control  over  many  offices  in  the  civil  service, 
so  far  at  least  as  the  supervision  of  the  Treasury  extends. 
Such  offices  may  be  assigned  to  the  jurisdiction  of  the 
permanent  secretary ; but  even  so,  the  authority  of  the 
political  secretary  is  permanent ; and  if  the  former  comes 
to  any  decision  in  which  the  latter  does  not  concur,  he  is 
liable  to  be  overruled,  and  liis  decision  reversed.0 


’ Commons  Papers,  on  the  Civil 
Service,  1854-5,  vol.  xx.  pp.  113, 125. 
The  whole  power  of  promotion  in  the 
civil  service  was  surrendered  to  the 
permanent  heads  of  departments  by 
Cord  Liverpool,  ‘ an  act  which  en- 
titled him  to  the  highest  praise.'  Mr. 
Hladstone,  Hans.  Deb.  vol.  cxciii.  p. 
308:  and  seep.  1082. 

■ See  ante,  p.  324. 


* Hans.  Deb.  vol.  cxciii.  pp.  323, 
393.  308.  Commons  Papers,  1 807-8, 
No  51.  Ante,  vol.  i.  p.  384.  Pott,  p. 
485.  But  it  is  only  nominations 
of  candidates  for  first  appointments, 
to  be  subject  to  passing  the  usual  ex- 
amination, which  are  iu  the  hands  of 
members  of  the  House  of  Commons. 

" Com.  Papers,  1854-5,  vol.  xx, 
pp.  270,  294. 
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The  Financial  Secretary  is  also,  as  we  have  seen,  u“  a 
valuable  assistant  to  the  Chancellor  of  the  Exchequer  in 
the  House  of  Commons. 

The  establishment  at  the  Treasury  consists  of  a numerous 
staff  of  clerks  of  different  grades,  who  are  chiefly  employed 
in  promulgating  and  recording  decisions  of  ‘ the  Board.’' 

In  order  to  secure  a regular  attendance  of  the  employes 
in  this  department,  a time-book  is  kept  of  the  arrival  of 
the  clerks,  and  at  a certain  hour  a line  is  drawn  across ; 
and  every  one  whose  name  is  not  entered  before  the  line 
is  drawn  is  thereby  seen  to  have  come  to  his  duty  later 
than  he  should  have  done.  A similar  rule  is  established 
at  the  War  Office,  at  the  Admiralty,  and  at  the  Poor  Law 
Board.  At  the  other  public  departments,  the  business  is 
of  such  a nature  that  regular  early  attendance  is  not  en- 
forced, but  the  clerks  are  often  required  to  remain  until 
a late  hour  in  the  evening."  At  the  Colonial  Office  a 
periodical  report  is  made  to  the  chief  in  regard  to  the 
attendance  of  the  clerks. 

And  here  it  may  be  noticed,  that  in  addition  to  the 
ordinary  staff'  of  the  several  departments  of  state,  the  exi- 
gencies of  the  public  service  necessitates  the  employment 
of  a number  of  supplemental  clerks  ; and  also,  from  time 
to  time,  that  ‘ temporary  or  extra  clerks,’  in  addition  to 
those  on  the  supplemental  list,  should  be  called  in.  On 
account  of  the  disadvantages  attending  this  practice,  the 
Lords  of  the  Treasury,  in  the  year  I860,  appointed  a 
departmental  committee  to  enquire  into  the  subject,  who 
reported  a recommendation  that  the  class  of  ‘ supplemen- 
tary clerks’  in  the  several  departments  of  government 
should  be  gradually  abolished  ; and  that  a central  copying- 
office  should  be  established,  under  proper  control,  and 
attached  to  the  office  of  the  Civil  Service  Commissioners, 
to  which  the  several  public  departments  should  apply  for 


See  antr,  pp.  303,  360.  w Rep.  Com.  on  Official  Salaries, 

T See  Civil  Service  Entimntes,  1860.  Evid.  1537,  1651,  1915, 2708, 
1808-9,  Class  II.  Xo.  1.  2849,2878. 
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whatever  assistance  they  might  at  any  time  require,  in 
excess  of  their  ordinary  permanent  staff : the  new  de- 
partment to  be  organised  under  the  directions  of  the 
Treasury.  Should  this  plan  be  carried  out,  it  is  antici- 
pated that  the  public  service  will  be  rendered  much 
more  efficient  and  less  expensive  than  at  present.* 

One  branch  of  the  Treasury  establishment  is  termed 
the  Solicitor’s  Office.  It  is  presided  over  by  the  solicitor 
and  assistant-solicitor  to  the  Treasury,  who  are  barristers, 
and  act  as  attorneys  for  the  Government.  The  law  busi- 
ness of  all  the  principal  public  departments,  not  having 
their  own  special  solicitor,  is  referred  to  the  Solicitors  to 
the  Treasury/ 

The  following  offices  are  more  or  leas  immediately  con- 
nected with,  or  subordinate  to,  the  Treasury,'  viz. : — 

The  Paymaster-General’s  Office. 

The  Exchequer  and  Audit  Department. 

The  National  Debt  Office.  :•»/»  >Aii 

The  Public  Works  Loan  Office. 

The  Mint. 

The  Board  of  Works. 

The  Office  of  Woods,  Forests,  and  Land  Revenues. 

The  General  Post  Office. 

The  Customs. 

The  Inland  Revenue  Office,  and 

The  Stationery  Office. 

An  account  of  the  routine  duties  in  these  offices  will 
be  found  in  Murray’s  ‘ Handbook  of  Church  and  State,’ 
and  in  Parkinson’s  ‘ Under  Government.’  Such  of  them 
as  are  presided  over  by  members  of  the  administration,  or 

* See  the  Report,  in  Commons  * Murray’s  Handbook,  p.  133. 

Papers,  1885,  vol.  xxx.  p.  218.  Judg-  * The  Act  50  Geo.  III.  r.  !)8,  which 

ing  bv  the  small  number  of  clerks,  united  the  offices  of  I.ord  High  Trea- 
(viz.,  "four  junior  and  four  supple-  surer*  of  Great  Britain  and  of  Ireland, 
mentarv  clerks)  at  present  attached  to  provided  that  all  officer*  employed  in 
the  office  of  this  Commission,  we  may  collecting  and  managing  the  public 
infer  that  this  recommendation  has  revenue  should  be  ‘ in  all  respects 
been  but  partially  carried  out, as  yet — subject  to  the  control  of  such  Lord 
See  Civil  Service  Estimates,  1808-8,  High  Treasurer  or  Commissioners  of 
Class  II.  No.  16.  His  Majesty’s  Treasury.’ 
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are  directly  responsible  to  Parliament,  will  claim  atten- 
tion in  this  chapter. 

1.  The  Paymaster-Genera? s Office. 

This  office  was  originally  a branch  of  the  military 
establishment,  and  was  presided  over  by  a political  head, 
who  was  designated  the  Paymaster  of  the  Forces.  In 
1834,  the  Act  4-  William  IY.  c.  15,  under  which  the 
Exchequer  Office  was  re-organised,  removed  from  the 
Exchequer  all  payments  which  had  been  previously  made 
in  detail  in  that  office,  and  authorised  the  appointment 
by  the  Treasury  of  a Paymaster-General.*  In  1836,  pur- 
suant to  the  Act  5 and  6 William  IY.  c.  35,  the  Army 
and  Navy  Pay  Offices  were  amalgamated,  under  the  title 
of  the  Paymaster-General’s  Office.  Subsequently,  under 
the  statute  11  and  12  Viet.  c.  55,  the  offices  of  Paymaster 
of  Exchequer  Bids  and  Paymaster  of  Civil  Services  were 
merged  into  this  department.  The  duties  appertaining  to 
this  office  consist  in  the  payment  of  all  voted  services  and 
other  charges  connected  with  the  naval,  military,  and 
civil  expenditure,  according  as  credits  are  given,  from 
time  to  time,  upon  the  public  moneys  in  the  Bank  of 
England,  by  the  Comptroller-General  of  the  Exchequer, 
pursuant  to  applications  from  the  Treasury. 

The  Pay  Office  has  also  charge,  by  way  of  deposit,  of 
large  sums  of  money  from  various  public  departments, 
which  do  not  strictly  form  part  of  the  public  revenue, 
but  which  have  accrued  under  the  authority  of  permanent 
Acts,  and  are  placed  in  the  hands  of  the  Paymaster- 
General  as  the  banker  of  the  said  departments,  and  are 
entered  by  him  in  his  cash  account,  as  distinguished  from 
his  Exchequer  receipts. 

It  is  the  practice  of  this  office  to  make  use  of  all  funds 
paid  into  the  same,  from  whatever  source  derived,  whether 
as  deposits  or  Exchequer  receipts — unless  they  should 


* Fee  Treasury  Minute  of  August  4. 1868,  in  Commons  Fupers,  1860,  vol. 
xxxix.  pt.  i.  p.  188. 
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have  been  invested  in  Exchequer  bills,  and  thus  withdrawn 
from  the  floating  balance  in  hand — as  one  cash  balance, 
out  of  which  all  lawful  payments  are  indiscriminately  de- 
frayed. This  practice  has  been  formally  sanctioned  by 
the  Committee  on  Public  Moneys  of  1857,  and  by  the 
Public  Accounts  Committee  of  1863.  Otherwise  it  would 
require  that  an  immense  number  of  separate  accounts 
should  be  kept  standing  for  different  objects,  which  would 
involve  the  existence  of  an  exceedingly  complex  and  em- 
barrassing system,  and  occasion  a heavy  pecuniary  loss, 
by  having  useless  balances  lying  at  the  Bank  of  England* 

There  is  no  uniform  system  in  regard  to  the  mode  of 
applying  to  the  Paymaster-General  for  moneys  required 
for  the  different  branches  of  the  public  service,  but  the 
naval,  military,  and  civil  departments  have  each  their  own 
rules  on  this  subject.  The  principal  security  against  fraud 
or  negligence  in  issuing  orders,  or  drawing  cheques  upon 
the  Paymaster-General,  by  any  department,  consists  in  the 
use  of  a counter-signature. b 

The  particular  duties  which  devolve  upon  the  Pay- 
master-General, under  the  Exchequer  and  Audit  Depart- 
ments Act  of  1866,  are  described  in  a Treasury  Minute, 
dated  March  2,  1867.° 

The  Public  Moneys  Committee  of  1857  advised  that 
there  should  be  a daily  revision  of  the  accounts  of  the  Pay 
Office  by  an  officer  of  the  Board  of  Audit — a suggestion 
which  was  reiterated  by  the  Public  Accounts  Committee 
of  1863,  in  their  second  report.  The  Treasury,  however, 
consider  that  such  a regulation  would  be  impracticable 
and  unnecessary,  inasmuch  as  the  said  accounts  have  for 
the  most  part  been  already  subjected  to  the  scrutiny  of 
the  Audit  Office,  in  the  department  from  whence  the  orders 
for  payment  emanated.11 

The  Paymaster-General  himself,  ever  since  the  creation 

* Rep.  Com.  Rub.  Moneys,  p.  45.  vol.  clxxx.  p.  (123. 

Second  Rep.  Com.  of  Pub.  Accounts,  ' Commons  Papers,  1807,  No  111. 

1983,  Evid.  pp.  13,  15.  d Rem.  Com.  Pub.  Accounts,  18(14, 

b Chanc.  of  Excheq.  in  Hans.  Deb.  Appx.  No  4, 
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of  the  office  in  1836,  has  been  charged  with  merely  no- 
minal duties.  On  his  first  appointment,  he  grants  powers 
of  attorney  to  certain  officers  to  act  for  him,  in  supplying 
the  accounts  opened  at  the  Bank  of  England  in  his  name 
with  funds,  and  in  drawing  upon  those  accounts  for  the 
payment  of  public  services.  He  never  interferes  in  the 
details  of  business,  or  signs  anything  except  the  receipt  of 
Exchequer  bills,  a duty  which  the  Comptroller  of  the 
Exchequer  has  required  him  to  perform.'  The  Com- 
mittee on  Public  Moneys,  in  1857,  recommended  that  the 
Paymaster-General  should  cease  to  be  a political  officer, 
discharging  his  duties  by  deputy,  and  should  become  the 
acting  and  efficient  head  of  the  Pay  Office.  But  the  Trea- 
sury were  unwilling  to  incur  the  inconvenience  of  any 
change  in  the  existing  arrangements.' 

Pursuant  to  a recommendation  of  the  Committee  on 
Miscellaneous  Expenditure,  in  1848,  it  has  been  usual  to 
associate  the  office  of  Paymaster-General  with  that  of  some 
other  necessary  office  of  honour  and  trust  of  a similar 
tenure,  but  the  duties  of  which  are  also  light.  Until  the 
abolition,  in  1867,  of  the  Vice-Presidentship  of  the  Board 
of  Trade,  this  office  was  held  conjointly  with  that  of  Pay- 
master-General. But  hereafter  it  is  proposed  to  confer 
the  latter  appointment  upon  the  Judge  Advocate-General. 
By  this  arrangement  a considerable  saving  is  effected,  as 
but  one  salary  (viz.,  2,000/.  per  annum)  is  voted  for  the 
incumbent  of  the  two  offices.' 

The  Paymaster-General  has  frequently,  though  not  in- 
variably, a seat  in  the  Cabinet,  where  he  is  able  to  be  of 
considerable  service  to  such  of  his  colleagues  as  fill  the 
more  onerous  and  laborious  offices  of  state.® 

The  labour  and  responsibility  of  superintending  the 
business  of  the  Pay  Office  devolves  upon  the  Assistant 
Paymaster-General,  to  whom  the  necessary  pow'ers  are 

' 8econd  Hep.  Com.  Pub.  Accounts,  ' Commons  Paper*1,  1847-8,  vol. 

1868,  p.  14.  . xviii.  pt.  1,  p.  xvii.  Hep.  Com.  Pub. 

' Treasury  Minute,  December  23,  Moneys,  p.  44. 

1H58.  Commons  Papers,  1800,  vol.  * See  ante,  p.  160. 
xxxix,  pt.  i.  p.  170. 
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delegated,  and  who  receives  a maximum  salary  of  1,200/. 
a-year.h 


2.  The  Exchequer  and  Audit  Department. 

Reference  has  been  made,  in  a former  chapter,  to  the 
functions  appertaining  to  Her  Majesty’s  Exchequer,  in 
exercising  a check  upon  the  illegal  application  of  any 
portion  of  the  public  income  ; and  to  the  Act  passed  in 
the  year  1866  for  consolidating  the  duties  of  the  Ex- 
chequer and  Audit  departments,  and  to  provide  for  the 
more  effectual  audit  of  the  public  accounts.1 

Previous  to  the  year  1785,  the  audit  of  the  public  Audit  of 
accounts  of  Great  Britain  was  entrusted  to  two  patent  ^l,csac 
officers,  styled  Auditors  of  the  Imprest.  All  public  offi- 
cers to  whom  money  was  issued  from  the  Exchequer  by 
way  of  advance,  or  imprest,  were  required  to  transmit  to 
these  auditors  their  accounts  in  relation  to  the  same. 

But,  though  highly  paid,  the  services  of  these  functionaries 
were  most  inefficient.  The  accounts  became  involved  in 
the  greatest  confusion,  and  their  audit  fell  into  arrear  to 
the  extent  of  534  million  pounds ! In  order  to  put  an 
end  to  this  scandal,  and  in  compliance  with  the  recom- 
mendation of  the  Commissioners  of  Public  Accounts  in 
their  thirteenth  report,  Parliament  directed  the  patent 
of  the  Auditors  of  Imprests  to  be  revoked  (the  liberal 
allowance  of  7,000/.  per  annum  being  granted  to  each 
of  them  for  life,  as  a compensation  for  the  loss  of  office), 
and  a Board  of  Audit  to  be  established.1  By  subsequent 
enactments,  the  powers  of  the  Board  of  Audit  were  con- 
siderably enlarged,  and  it  continued  for  sixty  years  to 
perform  the  duties  assigned  to  it.k 


h Rep.  Com.  l'ub.  Accounts,  1802. 
Evid.  pp.  208,  200  ; Hans.  Deb.  vol. 
clxiv.  p.  507.  Civil  Service  Estimntes, 
1807-8,  Class  II.  p.  14.  For  an  ac- 
count of  the  routine  of  business  at 
the  I’av  Office,  see  the  Shilling  Mag- 
azine, vol.  iv.  p.  50. 

1 See  ante,  vol.  i.  pp.  535  530, 573. 


J By  the  Act  25  Geo.  III.  c.  52. 
Correspondence,  &c.  relating  to  tho 
Excheq.  and  Audit  Act,  1800,  Com- 
mons Papers,  1807,  vol.  xxxix.  pp. 
183,  109. 

* 45  Geo.  III.  c.  01,  40  Geo.  III. 
c.  141,  See.  Rep.  Com.  on  Public 
Moneys,  1857.  • 
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No  imputation  appears  to  have  been  made  upon  the 
efficiency  of  this  Board,  or  upon  its  method  of  transact- 
ing business.  Nevertheless,  the  result  of  an  enquiry  into 
the  general  question  of  the  control  of  the  public  revenues 
and  the  accountability  of  the  several  departments  of  ex- 
penditure, which  was  instituted  by  the  Select  Committee 
of  the  House  of  Commons  on  Public  Moneys  in  1857, 
proved  the  inadequacy  of  the  system  of  audit  hitherto 
generally  applied  to  meet  the  requirements  of  Parliament, 
and  the  necessity  for  the  universal  application  of  the  new 
principle  of  the  Appropriation  Audit  (introduced  by  Sir 
James  Graham  in  1832),  to  enable  the  Board  to  co-operate 
effectually  with  the  House  of  Commons  in  detecting  any 
instances  of  misappropriation  of  parliamentary  grants. 
The  closest  attention  of  Government,  and  particularly  of 
the  Treasury  and  other  financial  departments,  and  also  of 
the  Committee  of  Public  Accounts,  w’as  devoted  to  this 
subject,  at  different  periods,  from  1857  until  1866,  when 
the  Act  above  mentioned  was  passed,  uniting  the  hitherto 
independent  offices  of  the  Exchequer  and  the  Board  of 
Audit,  and  providing  for  the  extension  of  the  Appropria- 
tion Audit  to  all  the  moneys  voted  by  Parliament.1 

This  statute  is,  in  its  main  provisions,  the  legal  embodi- 
ment of  the  recommendations  of  the  Public  Moneys  Com- 
mittee of  1857,  thus  tardily  but  fully  matured;  and  it  is 
destined  to  effect  one  of  the  most  important  departmental 
changes  which  have  been  sanctioned  by  Parliament  of  late 
years.1”  ‘From  the  period  of  the  extinction,  in  1785,  of 
the  insufficient  audit  of  the  public  expenditure  by  the 
Auditors  of  Imprest,  up  to  the  present  time,  and 
during  the  whole  existence  of  the  Board  of  Audit,  the 
audit  check  has  never  taken  up  the  broken  thread  of 
Exchequer  control ; nor,  except  to  the  limited  extent  of 
the  Appropriation  Audit,  hitherto  in  operation,  has  Par- 


1 29  and  30  Viet.  c.  39 ; ante,  to],  i.  Act,  Com.  Papers,  1807  (vol.  xxxix.), 
p.  074.  pp.  15, 10. 

™ Corresp.  &c.  Exchcq.  and  Audit 
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liament  or  tlie  public  ever  been  informed  how  the  public 
money  has  been  applied  in  accordance  with  the  trust  con- 
veyed by  the  Exchequer  issues.  The  union  of  the  two 
departments  for  the  first  time  provides  the  means  of  secur- 
ing a continuous  check  and  control  over  every  transaction 
connected  with  the  public  moneys,  from  their  original 
collection,  in  all  the  various  channels,  from  the  public,  to 
their  concentration  at  the  Exchequer  account  at  the  Bank 
of  England,  and  their  dispersion  to  the  great  public  ac- 
countants and  others,  by  issues  from  the  Exchequer,  con- 
stituting by  law  the  public  expenditure,  up  to  the  final 
examination  of  the  purposes  to  which  the  moneys  so 
issued  have  been  actually  applied.  All  the  results  of 
this  continuous  control  by  the  consolidated  departments 
are  now  to  be  reported  and  certified  to  Parliament  and 
to  the  public.’ n 

‘ The  head  of  the  Audit  department  is  now  for  the 
first  time  directly  recognised  as  a functionary  of  the 
House  of  Commons,  charged  with  the  duties  of  control 
over  the  application  of  the  public  moneys  by  the  Execu- 
tive Government,  and  a latitude  is  afforded  to  him  in 
reporting  his  opinions  to  Parliament,  such  as  had  not 
been  previously  accorded  to  the  Board  of  Audit.  The 
Auditor-General,  moreover,  is  thereby  brought  into  im- 
mediate relations  with  the  Committee  of  Public  Accounts, 
and  is  enabled  to  explain  in  detail  every  particular  con- 
nected with  the  appropriation  of  the  public  grants  upon 
which  he  may  think  it  desirable  that  Parliament  should 
have  further  information.’0  Satisfied  with  the  provisions 
of  the  Exchequer  and  Audit  Act  as  they  have  passed  the 
legislature,  the  newly-appointed  Comptroller  and  Auditor- 
General  predicts  that  * the  measure,  when  fairly  tested, 
will  prove  a complete  success.’p 

But  this  great  departmental  reform  was  not  effected  with- 
out strenuous  opposition  from  influential  and  experienced 


" Sir  W.  Dunbar,  Comptroller  and 
Auditor-Uencral,  ibid.  pp.  .10,  37. 


° Ibid.  p.  43. 
r Ibid.  p.  IS. 


Digitized  by  Google 


4C2 


THE  DEPARTMENTS  OF  STATE. 


officers  heretofore  connected  with  the  Board  of  Audit,  or 
without  the  occurrence  of  much  dispute  and  controversy 
in  regard  to  the  relative  position  and  duties  of  the  prin- 
cipal officers  created  by  the  Act.  Mr.  Romilly,  the  ex- 
Chairman  of  the  Board,  who  had  been  one  of  the  Com- 
missioners for  auditing  the  Public  Accounts  for  nearly 
thirty  years,  addressed  a letter  to  the  Chancellor  of  the 
Exchequer  in  the  autumn  of  1 866,  remonstrating  against 
certain  prominent  features  in  the  new  Act.11  And  as  soon 
as  the  Bill  had  passed  both  Houses,  Mr.  C.  Z.  Macaulay, 
who  had  acquired  a high  reputation  for  zeal  and  ability 
as  Secretary  of  the  Board  of  Audit  for  eleven  years,  and 
who  had  been  promoted  to  be  a Commissioner  of  the 
Board  a few  months  previously,  wrote  to  the  Treasury 
condemning  the  position  assigned  to  ‘ the  Assistant  Comp- 
troller and  Auditor  ’ under  the  statute.  It  had  been  the 
intention  of  Government  to  have  selected  Mr.  Macaulay  to 
fill  this  office ; but  as  he  entertained  opinions  upon  the 
scope  of  the  duties  which  woidd  devolve  upon  him  in 
that  capacity,  entirely  at  variance  with  those  of  the 
Treasury,  and,  as  the  Lords  of  the  Treasury  believed, 
with  the  intention  of  Parliament,  they  were  compelled  to 
decide  that  it  would  not  be  for  the  public  interest  to  ap- 
point him  the  Assistant  Comptroller  and  Auditor.  The 
office  was  accordingly  conferred  upon  Mr.  Anderson,  a 
gentleman  of  great  knowledge  and  experience  in  the 
financial  department  of  the  Treasury/ 

Both  Mr.  Romilly  and  Mr.  Macaulay  agreed  in  think- 
ing that  the  inferior  position  assigned  by  the  Act  of  1866 
to  the  Assistant  Comptroller  and  Auditor  was  incompatible 
with  his  standing  as  a patent  officer,  and  at  variance  with 
the  principle  upon  which  the  Act  was  originally  framed. 
Other  objections  were  expressed  by  Mr.  Romilly,  par- 
ticularly ns  to  the  union  of  the  Executive  and  Audit  de- 
partments, to  the  substitution  of  one  responsible  head  for 

''  This  lotter  was  published  ns  a it  is  also  reprinted  ibid.  pp.  21-30. 
pa  nphlet  by  Kidgwny,  London, 1S07;  * Ibid.  pp.  18,  10,  40. 
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an  Audit  Board  of  co-ordinate  Commissioners,  and  to  the 
supposed  subordination  of  the  consolidated  office  to  the 
authority  of  the  Treasury.  These  will  be  briefly  considered, 
as  explanations  upon  these  points  will  enable  as  to  under- 
stand the  nature  and  extent  of  the  powers  vested  in  the  new 
department.  But  first  it  will  be  desirable  to  define  the 
position  and  functions  of  the  presiding  officers,  under  the 
statute,  as  the  same  has  been  interpreted  by  the  Treasury. 

At  any  time  within  one  year,  from  April  1,  18G7,  the 
two  offices  of  Comptroller-General  of  the  Exchequer  and 
of  Chairman  of  the  Board  of  Audit  were  authorised  by 
the  said  Act  to  be  united  together,  and  a ‘ Comptroller 
and  Auditor-General  ’ appointed,  with  a salary  of  2,000/. 
per  annum.  The  Act  also  directs  the  appointment  of 
an  ‘ Assistant  Comptroller  and  Auditor,’  with  a salary  of 
1,500/.  per  annum.  On  March  15,  1867,  Sir  William 
Dunbar  was  appointed  Comptroller-General  of  the  Ex- 
chequer and  Auditor-General  of  the  Public  Accounts ; 
and  W.  G.  Anderson,  Esq.,  Assistant  Comptroller  and 
Auditor.  The  tenure  of  both  these  offices  is  that  of  good 
behaviour,  they  being  removable  only  upon  an  address 
from  the  two  Houses  of  Parliament.  They  arc  forbidden 
to  hold  any  other  office  under  the  crown,  and  may  not  be 
members  of  either  House  of  Parliament.8 

In  the  absence  of  the  Comptroller,  the  Assistant  Comp- 
troller is  empowered  to  do  anything  which  may  be  done 
by  his  superior  officer,  * except  the  certifying  and  report- 
ing on  accounts  for  the  House  of  Commons ; ’ wherefore 
it  was  deemed  imperative  that  a functionary  who  might 
be  called  upon  to  act  judicially,  and  to  control  the  acts  of 
the  Executive  Government,  should  have  the  independence 
afforded  by  a tenure  equal  to  that  of  his  own  official 
chief.1  But  the  Comptroller  and  Auditor-General  alone 
is  authorised  to  certify,  report  upon,  and  sign  the  appro- 


• 20  & .TO  Viet.  c.  30,  sec*.  3,  4.  1 Corresp.  Excli.  and  And.  Act., 

See  ante , p.  2G6.  Com.  Pap.  1807  (vol.  xxxix.),  p.  13. 
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priation  accounts,  and  transmit  them  to  the  Treasury,  to 
be  laid  before  the  House  of  Commons.0 

It  must  not  be  supposed,  however,  that  the  Assistant 
Comptroller  has  no  other  legal  duties  but  such  as  are  re- 
presentative, and  which  devolve  upon  liim  only  in  the 
absence  of  his  principal.  The  Treasury  understand  that 
he  should  also  perform,  as  his  designation  shows,  the 
duties  of  an  assistant.  By  the  ninth  section  of  the  Ex- 
chequer and  Audit  Act,  it  is  provided  that  ‘ the  Comp- 
troller and  Auditor-General  shall  have  full  power  to  make 
from  time  to  time  orders  and  rules  for  the  conduct  of  the 
internal  business  of  his  department.’  This  power  was 
evidently  intended  to  include  the  duties  of  the  Assistant 
Comptroller,  and  therefore  rendered  it  needless,  even  had 
it  been  practicable,  to  define  them  more  particularly  in 
the  Act.T  * Subordinate  in  grade  to  the  Comptroller  and 
Auditor-General  only,  so  that  he  may  not  unduly  trench 
upon  the  independence  and  authority  of  the  officer  pri- 
marily responsible  for  everything  done  in  the  department,’ 
the  office  and  functions  of  the  assistant  are  equally  inde- 
pendent and  authoritative,  and  his  opinions  and  judgment 
entitled  to  respect.  In  a limited  sense,  he  shares  the 
responsibility  of  his  principal  to  Parliament,  and  is  free 
to  appeal  to  the  Committee  of  Public  Accounts  against 
that  officer,  should  his  conduct  be  such  as  to  justify 
complaint." 

The  ground  upon  which  it  was  assumed  by  Messrs. 
Romilly  and  Macaulay  that  the  Assistant  Comptroller  had 
been  placed  in  an  inconsistent  and  degraded  position  by 
the  Act  from  that  which  was  at  first  assigned  to  him, 
was  the  striking  out,  by  the  House  of  Commons,  of  a pro- 
vision inserted  in  the  Bill  by  the  Committee  of  Public 
Accounts,  which  empowered  the  Assistant  Comptroller  to 
report,  jointly  with  the  Comptroller,  on  the  appropriation 
of  the  parliamentaiy  grants,  and  to  certify,  with  him, 

“ 20  A 30  \ jet.  c.  30,  see*.  7, 22.  Com.  I’npers,  1807,  No.  07,  p.  12. 

' Correep.  &c.  Exch.  nnd  Aud.  Act,  w Ibid.  pp.  14,  1(1,  41,  44. 
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certain  public  accounts.  But  ‘ the  Bill,  as  originally  in- 
troduced, and  as  finally  sanctioned,  was,  in  regard  to  the 
position  of  the  Assistant  Comptroller,  substantially  and 
almost  identically  the  same  measure.’  The  Bill  as  intro- 
duced, and  as  it  finally  passed  through  the  select  com- 
mittee and  through  Parliament  , assigned  to  the  Comptroller 
and  Auditor-General  the  sole  power  of  examining  and 
deciding  all  questions  from  time  to  time  arising  out  of 
the  accounts  submitted  to  him  ; and  this  function  was 
entrusted  to  him  alone,  and  only  in  his  absence  to  the 
assistant  officer.  The  mere  reporting  upon  or  certifying 
accounts  previously  examined  is  evidently  more  an  exe- 
cutive than  a judicial  act.  And  the  committee  were  will- 
ing to  allow  the  assistant  to  participate  therein.  But 
upon  its  being  shown  to  them  that  this  was  a depar- 
ture from  the  principle  of  individual  responsibility,  which 
had  been  advised  by  the  government,  and  approved  of 
by  the  committee,  the  chairman  of  the  committee  agreed 
with  the  House  in  the  alteration  of  the  Bill,  so  as  to  deprive 
the  assistant  officer  of  all  such  powers,  and  to  confine  his 
independent  authority  to  the  representation  of  the  Audi 
tor-General  in  his  absence.  It  was  moreover  decided  that 
no  one  but  the  Auditor-General  himself  should  be  compe- 
tent to  report  to  the  House  of  Commons.* 

Impugning  the  wisdom  of  Parliament  in  subordinating 
the  Assistant  Comptroller  to  the  principal  officer,  while 
conferring  a patent  office  upon  each  alike,  Messrs.  Romilly 
and  Macaiday  endeavoured  to  prove  that  the  independence 
and  utility  of  this  great  department  must  materially  suffer 
from  such  an  arrangement/  But  their  arguments  were 
ably  met  and  satisfactorily  refuted  by  Sir  William 
Dunbar,  the  newly-appointed  Comptroller  and  Auditor- 
General/ 

Placed  in  a position  of  complete  independence  of  the 
executive  government,  and  responsible  to  Parliament 

1 Corresp.  &e.,Kx.&Aiid.  Act.,Com.  » Ibui.  pp.  4,  .'10,  34. 

Papers,  1807,  No.  07,  pp.  8,  10,  12.  * Ibid.  pp.  8-14,  40-46. 
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alone,  the  Comptroller  and  Auditor-General  may  well  be 
trusted  to  discharge  his  functions  with  impartiality  and 
fidelity.  Under  any  circumstances,  the  great  security  for 
the  faithful  performance  of  his  onerous  duties  is  this,  that 
he  will  be  amenable  to  public  opinion,  and  to  the  super- 
vision of  the  Public  Accounts  Committee,  healthier  re- 
straints, if  such  were  needed,  than  any  check  that  could 
l)e  established  in  his  own  office  upon  the  performance  of 
his  arduous  and  invidious  labours.* 

There  is  more  plausibility  in  the  objections  urged  by 
Mr.  Romilly  to  the  union  of  the  hitherto  distinct  depart- 
ments of  the  Exchequer  and  the  Board  of  Audit,  and  to 
the  substitution  of  one  responsible  head,  in  the  examina- 
tion and  audit  of  the  public  accounts,  for  a Board  of 
co-ordinate  and  independent  commissioners.1* 

But  the  consolidation  of  these  important  offices  was  not 
agreed  upon  without  the  most  anxious  consideration  and 
discussion,  ‘ and  at  no  stage  of  the  proposed  Bill  was  any 
point  of  importance  finally  settled  without  the  knowledge 
of  the  representatives  of  the  two  departments,  and,  in- 
deed, the  acquiescence  of  the  Board  of  Audit  itself.’0 
This  great  change  of  system  was,  as  we  have  seen,  re- 
commended to  Parliament  by  high  authority  so  far  back 
as  1857 ; and  it  is  but  the  carrying  out  of  the  principle 
of  concentrated  individual  responsibility  for  acts  of  ad- 
ministration which  meets  with  such  general  acceptance  at 
the  present  day.d 

Much  undoubtedly  may  be  said  in  favour  of  the  ad- 
ministration of  the  Audit  department  by  a Board  com- 
posed of  an  equal  number  of  co-ordinate  members,  not 
less  than  four,  the  chairman  having  a second  or  casting 
vote.  But  for  several  months,  if  not  years,  previous  to 
the  abolition  of  the  Board  of  Audit  a gradual  change  of 
practice  had  been  introduced  whereby  the  work  was 

* Oorresp.  &c.  Excheq.  and  Audit  b Ibid.  pp.  23-20. 

Act,  Com.  Papers.  18(37,  No.  07.  (in  c Ibid.  p.  7. 

vol.  xxxix.)  pp.  11,  17.  d Ante,  p.  181 ; and  yoL  i.  p.  537. 
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divided  between  single  commissioners,  and  only  difficult 
and  unusual  cases  brought  up  to  the  Board,  collectively. 
Latterly,  indeed,  discussions  at  the  Board  were  ‘ reduced 
to  a minimum.” 

‘ The  main  object  of  substituting  for  the  Board  of  Audit 
a single  chief  with  supreme  authority  in  the  department 
is  to  fix  the  whole  responsibility  of  the  due  execution  of 
all  the  duties  upon  one  public  officer.  It  tends  also  to 
insure  definite  and  uniform  decisions  on  questions  requir- 
ing them,  nor  is  the  advantage  really  lost  of  that  delibe- 
rative and  collective  judgment  which  is  considered  to  be 
afforded  by  a Board  consisting  of  several  members.  In 
his  decisions  as  the  responsible  chief  of  a great  public 
department,  the  Comptroller  and  Auditor-General  must 
be  held  to  express  not  merely  his  own  individual  and 
unaided  judgment,  but  the  well-considered  and  matured 
opinions  of  the  department  which  he  represents,  includ- 
ing the  Assistant  Comptroller  and  Auditor  and  all  the 
most  experienced  officers  under  him.  These  decisions  are 
recorded  in  the  books  of  the  office,  and  are  consequently 
known  to  the  whole  establishment,  who  constitute  a suffi- 
ciently numerous  and  influential  body  to  counteract  any 
personal  leaning  which  might  possibly  exist  in  the  mind 
of  the  chief,  and  bias  his  judgment.’' 

It  is  the  duty  of  the  Audit  office  ‘ to  ascertain  facts,  to 
make  them  known  to  those  whom  they  concern,  and  who 
are  in  a position  to  deal  with  them ; to  sift  the  pecuniary 
transactions  of  the  several  public  accountants  of  the  king- 
dom, to  investigate  the  real  nature  of  those  transactions, 
to  classify  them,  to  consider  the  legal  and  financial  questions 
arising  out  of  them,  to  distinguish  between  what  requires 
notice  and  what  does  not,  and  to  lay  before  the  House  of 
Commons  and  the  executive  the  results  of  its  delibera- 
tions.’* 

Wherefore,  the  practice  of  the  office  in  the  examination 

* Corresp.  Excheq.  am)  Audit  Act,  ' Ibid.  pp.  0, 10. 

Com.  Papers,  1867,  No.  07,  pp.  .30-42.  * Ibid.  p.  23. 
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of  accounts  submitted  to  them  has  been  as  follows : Each 
account,  when  received,  is  placed  in  the  hands  of  an  in- 
spector, whose  duty  it  is  to  take  a general  view  thereof, 
to  satisfy  himself  of  its  substantial  accuracy.  It  is  then 
referred  for  examination  to  one  or  more  examiners,  who 
are  bound  by  rules  specially  prepared  for  their  guidance 
to  take  note  of  all  irregularities,  and  to  bring  them  under 
the  notice  of  the  inspector.  All  questions  of  a minor  cha- 
racter are  disposed  of  by  the  inspector  (with  whom,  in 
fact,  it  rests  to  judge  how  far  they  are  so,  and  what  items 
he  shall  pass  and  allow),  and  those  only  of  a more  im- 
portant nature,  and  involving  a decision  by  a superior 
authority,  are  brought  before  the  commissioner  under 
whom  the  inspector  works.  With  very  few  exceptions 
these  questions  are  finally  decided  by  the  commissioner, 
and  such  alone  are  referred  for  decision  to  the  Board  as 
may  appear  to  him  to  require  their  deliberate  attention.11 

It  is  worthy  of  notice,  that  while  apparently  a new  and 
untried  system  was  introduced  by  the  Exchequer  and 
Audit  Departments  Act,  so  far  as  the  business  of  the 
Audit  Office  is  concerned,  the  Act  is  to  a great  extent  an 
embodiment  of  the  existing  practice.  The  business,  we 
are  assured,  will  continue  to  be  conducted  as  heretofore, 
with  this  difference  only,  that  references  or  appeals  on 
difficult  questions,  when  they  arise,  will  be  decided  by  a 
single  responsible  chief,  instead  of  by  the  majority  of  a 
Board  of  four  members,  or  by  the  casting  vote  of  the 
chairman.  A special  share  of  the  work  will,  moreover, 
be  assigned  to  the  Assistant  Comptroller,  in  lieu  of  that 
heretofore  entrusted  to  one  of  the  commissioners.* 

We  have  now  to  consider  Mr.  Romilly’s  complaint  that 
under  the  new  Act  the  Comptroller  and  Auditor  General 
is  ‘ virtually  the  servant  of  the  Treasury.’1  It  is  true 
that  in  the  new  forms  of  procedure  authorised  by  the  Act, 
the  Treasury  is,  in  some  cases,  substituted  for  the  Ex- 

h Corresp,  &c.  Excli.  nnd  And.  Act,  1 Ibid.  pp.  40,  40. 

Com.  Pnpcrs,  1807,  Xo.  07,  pp.  .'!8,.‘i0.  J Ibid.  pp.  28,  39. 
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chequer,  or  the  Privy  Seal  Office,  in  the  issue  of  formal 
orders  for  giving  effect  to  parliamentary  grants.*1  But  it 
is  equally  true  that  the  substantial  powers  of  the  Treasury 
over  the  Audit  department  are  materially  diminished  by 
this  statute. 

For  example,  the  Treasury  can  no  longer  prescribe 
rules  for  the  conduct  of  the  internal  management  of  the 
Audit  Office.  This  power  is  now  vested  in  the  Auditor- 
General.  The  necessity  for  the  sanction  of  the  Treasury 
for  the  promotion,  suspension,  or  dismissal  of  Audit 
officers  is  now  dispensed  with,  and  the  Auditor-General 
is  constituted  the  supreme  head  of  his  department.  The 
subordinate  officers  are  thereby  secured  against  any  arbi- 
trary interference  of  the  executive  government ; their 
salaries  arc  fixed  by  Order  in  Council,  and  their  position 
made  entirely  dependent  upon  their  conduct  and  effi- 
ciency.1 

The  21st  section  of  the  Act  provides  that  the  reports  Annual  re- 
of  the  Comptroller  and  Auditor-General  on  the  Appro-  h^sJo' 
priation  Accounts  shall  be  annually  sent  to  the  Treasury  Comm-ns- 
at  a stated  period  before  the  meeting  of  Parliament  for 
presentation  to  the  House  of  Commons.  ‘ This  provision 
was  inserted  with  the  object  of  enabling  the  Treasury,  on 
the  part  of  the  executive  government,  to  obtain  such  ex- 
planations from  the  several  departments  as  might  appear 
to  be  required,  and  to  accompany  the  reports  with  such 
observations  as  they  might  think  fit  to  offer  thereon : 
thus  supplying  the  House  of  Commons  with  additional 
information  in  reference  to  the  appropriation  of  the 
public  grants.’111  And  the  Treasury  merely  act  ministe- 
rially in  transmitting  such  reports  to  the  House : if  they 
should  not  communicate  them  within  the  time  prescribed, 
the  Comptroller  and  Auditor-General  is  empowered,  by 


1 See  mile,  vol.  i.  pp.  640-643.  from  Treasury  control  are  mentioned 
1 Corresp.  Exch.  and  Audit  Act  at  p.  42. 

Com.  Papers,  1807,  No.  07,  pp.  42,  “ Ibid.  p.  10. 

44.  Other  instances  of  exemption 
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the  32nd  section,  forthwith  to  present  any  such  report 
himself. 

The  particulars  to  be  embraced  in  the  Comptroller’s 
reports  to  the  House  of  Commons  are  enumerated  in  the 
32nd  clause  as  follows  : — lie  shall  call  attention  to  every 
case  in  which  it  may  appear  to  him  that  a grant  has  been 
exceeded ; or  that  money  received  by  a department  from 
other  sources  than  the  grants  for  the  year  to  which  the 
account  relates  has  not  been  applied  or  accounted  for 
according  to  the  directions  of  Parliament ; or  that  a sum 
charged  against  a grant  is  not  supported  by  proof  of  pay- 
ment ; or  that  a payment  so  charged  did  not  occur  within 
the  period  of  the  account,  or  was  for  any  other  reason 
not  properly  chargeable  against  the  grant. 

Thus  far  our  attention  has  been  mainly  directed  to  a 
consideration  of  the  duties  of  the  Exchequer  and  Audit 
department  so  far  as  the  Audit  branch  is  concerned.  Its 
wfo°.CT  Exchequer  functions  need  not  be  here  enlarged  upon,  as 
they  have  been  already  explained  in  a former  chapter. n 
It  will  suffice  to  say  that  the  ancient  authority  of  the  Ex- 
chequer— in  the  receipt  and  custody  of  the  entire  public 
revenue,  and  in  restricting  issues  therefrom  to  such  pur- 
poses only  as  have  been  sanctioned  by  Parliament — re- 
mains unimpaired ; although  a simpler  machinery  has 
been  substituted  for  the  cumbrous  process  hitherto  in 
use  in  order  to  give  effect  to  a grant  of  supply  by  Par- 
liament.0 

If  any  question  should  arise  between  the  Exchequer 
and  the  Treasury  upon  which  the  Comptroller  and 
Auditor-General,  before  executing  any  direction  of  the 
Treasury  for  the  issue  of  public  money,  may  need  aid 
or  counsel  to  guide  his  opinions  and  strengthen  his  judg- 
ment, he  is  at  liberty  to  follow  the  practice  of  his  pre- 
decessors at  the  head  of  the  Exchequer,  and  obtain  the 


“ ante’  Tg1-  *'  PP-  530-542.  Treasury  Minute  of  March  2,  1807, 
. “®  r-,™  enjoined  under  for  carrying  the  Act  into  effect.  Com- 
the  Act  of  1800  are  appended  to  the  mons  Papers,  1807,  vol.  xxxix.  p.  337. 
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opinion  of  the  law  officers  of  the  crown  to  assist  him  in 
determining  any  difficult  point  of  law  that  may  be  in- 
volved in  the  application.11 

But,  after  all,  the  position  of  independence  given  to  the  Efficiency 
Comptroller  and  Auditor-General  by  the  Act  of  1866, 
and  his  direct  accountability  to  Parliament  alone  for  his 
official  conduct,  furnishes  both  Parliament  and  the  public 
with  more  ample  securities  and  safeguards  for  a thorough 
and  impartial  examination  and  audit  of  the  public  ac- 
counts, as  well  as  for  a more  complete  and  efficient  check 
and  control  over  the  public  expenditure,  than  have  ever 
heretofore  existed." 

By  the  Act  29  Viet.  c.  25,  to  consolidate  and  amend  Exchequer 
the  laws  regulating  the  preparation,  issue,  and  payment  Bllls' 
of  Exchequer  bills  and  bonds,  all  such  bills  are  directed 
to  be  prepared  at  the  Bank  of  England,  and  issued  upon 
the  joint  authority  of  the  Treasury  and  the  Comptroller 
and  Auditor-General,  and  to  be  signed  by  the  Comp- 
troller or  Assistant  Comptroller/ 

As  we  have  already  remarked,  the  Exchequer  and  Organisa- 
Audit  Departments  Consolidation  Act  went  into  operation  partmem." 
on  April  1,  1867.  The  first  step  taken  in  the  organisa- 
tion of  the  new  department  was  to  assign  to  the  imme- 
diate direction  of  the  Assistant  Comptroller  and  Auditor 
the  duties  heretofore  appertaining  to  the  Exchequer  office. 

Soon  afterwards,  the  Comptroller  and  Auditor-General 
issued  a minute  detailing  the  permanent  arrangements 
to  be  adopted  in  his  office  for  giving  effect  to  the  Act 


p Corresp.  Exeh.  and  Audit  Act, 
Com.  Papers,  1807,  No.  07,  pp.  13, 
42.  It  has  also  been  suggested  by  Sir 
William  Dunbar,  that  the  Comptrol- 
ler andAuditor-General  should  beeni- 
powered  to  confer  with  a Council,  to 
consist  of  the  Speaker  of  the  House 
of  Commons,  a Baron  of  the  Exche- 
quer, an  Equity  Judge,  and  the  De- 
puty-Speaker. This  would  prevent 
any  question  aa  to  his  ability  to  re- 
sist nnv  pressure  that  might  be 
brought  to  bear  upon  him  by  the 
Treasury,  or  other  great  public  de- 


partments, in  the  discharge  of  his 
important  functions,  and  would  give 
confidence  to  Parliament  and  to 
the  public  that  the  great  object  of 
establishing  an  effectual  check  and 
control  over  the  public  expenditure 
would  be  fully  accomplished.  Ibid. 
p.  42. 

i Ibid.  p.  47,  and  see  Hans.  Deb. 
voL  elxxxvii.  p.  850. 

r See  Treasury  Minute  of  March  9, 
1807,  to  give  effect  to  the  Exchequer 
Bills  Act.  Commons  Papers,  1807, 
vol.  xxxix.  p.  413. 


Digitized  by  Google 


472 


THE  DEPARTMENTS  OF  STATE. 


Irish  and 
Scotch  ex- 
penditure. 


New  sys- 
tem of 
accounts. 


aforesaid ; and  directing  certain  books  (o  be  kept,  and 
forms  observed,  for  the  purpose  of  insuring  that  the  issues 
of  public  money  from  day  to  day  should  be  in  strict  con- 
formity with  the  provisions  of  the  several  Acts  of  Parlia- 
ment authorising  such  appropriation  and  expenditure.’ 

In  administering  his  department  the  Comptroller  is 
assisted  by  a secretary,  thirteen  inspectors,  thirty-four 
senior  examiners  of  accounts,  and  sixty-seven  junior 
examiners,  by  whom  all  the  business  will  be  prepared 
for  the  eye  of  the  chief.  These  officers  were  appointed 
in  the  first  instance  by  the  Treasury,  upon  the  issue  of 
an  Order  in  Council  regulating  the  new  department,  and 
fixing  the  amount  of  salaries  to  be  paid  therein  ; but 
afterwards  they  will  be  amenable  only  to  the  Comptroller 
and  Auditor-General.1 

The  department  of  Exchequer  and  Audit  is  represented 
in  the  House  of  Commons  by  the  Lords  of  the  Treasury.11 

Provision  has  also  been  made  to  bring  the  expenditure 
for  civil  services  in  Ireland  and  in  Scotland  (as  adminis- 
tered through  the  Irish  Board  of  Works,  and  the  office 
of  the  Queen’s  and  Lord  Treasurer’s  Remembrancer  in 
Scotland')  under  the  more  immediate  control  of  the  Trea- 
sury, and  in  subjection  to  the  improved  regulations  which 
are  now  applied  to  civil  service  exj>enditure  in  England 
under  the  Exchequer  and  Audit  Departments  Act.” 
Pursuant  to  the  23rd  section  of  the  Act  of  1866,  a 
royal  commission  was  appointed  in  1868  to  frame  an 
4 entirely  new  system  of  accounts  and  audit  ’ to  be 
applied  to  all  the  departments  of  Her  Majesty’s  service. 
It  consists  of  two  commissioners,  one  of  whom  is  unpaid.* 

On  May  12, 1868,  Mr.  Hillwyn  moved,  in  the  House  of  Commons, 
to  resolve  4 that  those  who  conduct  the  andit  of  public  accounts  on 


• Minutes,  &c.  issued  under  the 
Excheq.  and  Audit  Depls.  Act,  Com. 
l*apers.  1867,  vol.  xxxix.  p.  367. 

* Corresp.  E.  & A.  Act.  Ibid. 
1 867,  No.  97,  pp.  28,  42,  44.  29&30 
Viet.  c.  30,  secs.  8,  it.  Civil  Service 
Estimates,  1868-0,  Class  II.  No.  17. 

" Ilans.  Deb.  vol.  clxxxii.  p.  1864. 


* Sec  the  nature  of  these  services, 
Civil  Service  Estimates,  1808-0, 
Class  II.  Nos.  10, 12;  & /tost,  p.  713. 

* Minutes,  &c.  Commons  l’apers, 
1807,  vol.  xxxix.  pp.  374-411. 

* Civil  Service  Estimates,  1868-0, 
Class  VH.  p.  8. 
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behalf  of  the  House  of  Commons  ought  to  be  independent  of  tlio  Further 
Executive  Government,  and  directly  responsible  to  this  House ; and  reform* 
that  inasmuch  as  the  appointment,  salaries,  and  pensions  of  the  rroP0*«l. 
officers  entrusted  with  the  conduct  of  such  audit  are  more  or  less 
under  the  control  of  the  Treasury,  the  present  system  is  one  which 
imperatively  calls  for  revision.’  The  friends  of  this  motion  urged 
that  the  now  Act  left  too  much  room  for  Treasury  interference  with 
the  Audit  Office,  and  did  not  sufficiently  facilitate  the  conduct  of 
business  in  that  department.  In  reply  it  was  stated  that  so  far  as 
the  Act  had  been  tried  it  had  worked  well : that  whereas  several 
years  used  formerly  to  elapse  before  the  application  of  tho  sums 
voted  by  Parliament  could  be  entirely  tested,  now  it  might  almost 
bo  said  tliat  during  one  session  tho  expenditure  of  tho  previous 
session  was  thoroughly  audited  and  laid  before  the  House.1  This 
point  has  been  steadily  aimed  at,  although  ‘ three  or  four  years  will 
probably  elnpse  before  tho  system  gets  into  perfect  working  order.’ 

The  debate  was  closed  by  Mr.  Gladstone,  who  advised  Mr.  Dillwyn 
not  to  press  his  motion  to  a division  ; wherenpon  it  was  withdrawn.* 

3.  The  Mint. 

The  Mastership  of  the  Mint  was  formerly  a political  The  Mint, 
office,  and  was  frequently  held  in  conjunction  with  some 
other  appointment.1  But  pursuant  to  the  recommen- 
dation of  a ltoyal  Commission  on  the  Constitution  and 
Management  of  the  Boyal  Mint,  in  1849“ — which  was 
endorsed  by  the  Commons’  Committee  on  Official  Salaries, 
in  1850b — the  department  was  reorganised,  and  placed 
under  a permanent  head.® 

4.  The  Office  of  Works  and  Public  Buildings. 

The  public  works  and  buildings  of  Great  Britain  were,  Offiorof 
for  the  first  time,  placed  under  the  management  and  con-  c' 

trol  of  a responsible  minister  of  the  crown  in  1832,  when 
they  were  assigned  to  the  charge  of  the  Commissioners  of 
Woods  and  Forests.  But  under  this  arrangement  the  very 
objectionable  practice  was  introduced,  of  using  balances 
of  the  land  revenues  of  the  crown  to  defray  expenses 

xxviii.  p.  347. 

b Ibid.  1830,  vul.  xv.  p.  170. 

* For  particulars  see  Civil  Service 
Estimates,  1808-0,  Class  II.  No.  21. 


* Hans.  Deb.  vol.  cxcii.  p.  123. 

* Ibid.  pp.  116-130. 

* Ibid,  vol.cxvi.p.  542;  ante,  p.  161. 

* Commons  l’apers,  1840,  vol. 
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connected  with  public  parks  or  buildings.  Wherefore,  in 
1851,  Parliament  directed  that  the  land  revenues  should 
be  kept  apart,  and  that  the  cost  of  erecting  or  main- 
taining public  buildings  should  be  met  by  votes  in 
Committee  of  Supply/  And  in  order  to  prevent  the 
recurrence  of  this  evil,  the  departments  of  Woods  and 
Forests,  and  of  Public  Works,  were  again  separated  by 
the  Act  14  and  15  Viet.  c.  42,  which  created  a Board, 
under  the  name  of  the  Office  of  Her  Majesty’s  Works  and 
Public  Buildings.* 

The  Board  consists  of  a First  Commissioner,  and  of  the 
following  ex-officio  members,  namely : — the  Principal 
Secretaries  of  State,  and  the  President  of  the  Board  of 
Trade.  The  First  Commissioner  has  power  to  act  alone ; 
and,  in  point  of  fact,  the  other  Commissioners  never  take 
part  in  the  proceedings,  except  in  cases  of  absolute  neces- 
sity, when  the  office  of  First  Commissioner  is  vacant. 
Though  the  Board  has  a nominal  existence,  the  depart- 
ment is  practically  in  charge  of  one  responsible  head, 
who  is  subject  to  the  direction  and  control  of  the 
Treasury/ 

The  Chief  Commissioner  is  always  a Privy  Councillor, 
and  since  1823  has  frequently  had  a seat  in  the  Cabinet. 

The  Board  has  the  custody  and  supervision  of  the 
royal  palaces*  and  parks, h and  of  all  public  buildings  not 
specially  assigned  to  the  care  of  other  departments, 
whether  the  same  are  appropriated  for  government  offices, 
for  national  collections,  or  for  the  recreation  and  enjoy- 
ment of  the  public.  It  has  also  the  administration  of 


6 Hans.  I)eb.  vol.  elxxi.  p.  .177. 

• See  May,  Const.  Hist.  vol.  i.  p. 

m- 

' Rep.  Com.  Miac.  Expend.  1800. 
(vol.  ix.)  Evid.  851-855,  1000. 
Hans.  Deb.  vol.  elxxi.  p.  415. 

* See  Mr.  Disraeli's  (Chnnc.  of 
Excheq.)  remarks  as  to  the  need 
there  is  for  an  additional  roval  pa- 
lace, which  shall  be  capable  of  afford- 
ing suitable  accommodation  for  the 


reception  of  royal  guests;  and  the 
discussion  thereon.  Hans.  Deb.  vol. 
clxxxviii.pp.  1681-  1690;  vol.clxxxix. 
p.  1252. 

k The  parks  are  crown  propertv, 
but  are  thrown  open  to  the  public 
under  certain  regulations,  which  are 
enforced  by  the  Commissioner  of  Po- 
lice, acting  under  instructions  from 
the  Home  Secretary,  llans.  Deb. 
vol.  clxxv.  p.  774. 
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moneys  voted  by  Parliament  for  the  erection  and  main- 
tenance of  all  such  works. 

The  buildings  in  charge  of  the  Board  include  the  royal 
palaces  and  the  Tower  of  London,  Hampton  Court  and 
gardens,  and  the  following  parks,  viz. : — Richmond,  Hyde, 
Green,  St.  James’s,  Regent’s,  Victoria,  Kensington,  and 
Battersea,  all  of  which  are  in  or  near  London ; also  the 
public  parks  and  royal  gardens  in  other  parts  of  the 
United  Kingdom  ; also  the  Houses  of  Parliament,  West- 
minster and  Chelsea  bridges,  together  with  the  multifari- 
ous arrangements  and  responsibilities  connected  with  the 
great  Metropolitan  improvements  which  were  commenced 
in  1813  upon  land  belonging  to  the  crown,  or  which  had 
been  purchased  by  Parliament  for  public  improvements. 

The  Board  is  also  charged  with  the  maintenance  and 
repair  of  the  roads  and  other  public  works  at  Holy- 
head,  on  the  coast  of  Wales,  which  were  undertaken  by 
government  principally  for  the  purpose  of  facilitating  the 
direct  postal  communication  between  England  and  Ire- 
land. The  probate  registry  offices,  and  the  buildings  in 
which  the  post  offices  throughout  the  kingdom  are  held, 
have  also  been  recently  placed  under  the  supervision  of 
the  Board.  As  a rule,  all  works  undertaken  at  the  public 
expense,  and  not  specially  given  in  charge  of  other  de- 
partments, are  under  the  direction  of  the  Board ; but  the 
exceptions  are  so  very  numerous,  that  it  may  be  said  that 
in  point  of  fact  ‘ the  mass  of  the  public  works  in  Eng- 
land, are  not  under  the  control  of  the  Board.”  Eor 
example,  the  buildings  which  are  subject  to  the  super- 
vision of  the  Home  Office,  such  as  prisons,  police  courts, 
county  courts,  and  hospitals,  although  their  cost  is  de- 
frayed out  of  public  funds,  are  erected  and  maintained 


1 Kep.  Mine.  Exp.  Com.  l’ap.  1MC0.  country,  for  which  votes  were  passed 
yol.  ix.  Evid.  19(18.  See  a debate  on  in  the  House  of  Commons,  should  be 
a proposal  for  the  reorganisation  of  placed,  and  who  should  be  assisted 
the  Board  of  Works  in  charge  of  by  a permanent  council  of  three  or 
a responsible  minister,  under  whose  four  practical  men.  Hans.  Deb.  vol. 
control  all  the  public  works  of  the  clxxii.  p.  577. 
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without  any  reference  to  the  Board  of  Works.  In  like 
manner  also,  the  British  Museum,  the  Admiralty  (as  re- 
gards harbours,  docks,  coast-guard  houses,  &e.),  the  War 
Office  (for  barracks),  the  Inland  Revenue  and  Customs 
departments  (for  custom-houses,  &c.),  have  the  exclusive 
control  of  their  own  pubhc  buildings.  Railways,  and  in 
part  lighthouses,  are  under  the  supervision  of  the  Board 
of  Trade.  Other  lighthouses  are  under  the  control  of 
special  commissions.*  Moreover,  it  must  be  remem- 
bered that  in  Great  Britain  the  construction  of  roads, 
railways,  bridges,  canals,  and  similar  undertakings,  is 
generally  effected  by  private  enterprise.  But  as  regards 
works  executed  at  the  public  expense,  it  has  been  con- 
sidered by  eminent  authorities  that  all  public  works 
throughout  the  kingdom  (except  those  undertaken  for 
purposes  of  naval  or  military  defence)  ought  to  be  placed 
under  the  management  of  this  Board.  The  committee  of 
the  House  of  Commons  on  Miscellaneous  Expenditure,  in 
1860,  reported  an  opinion  to  this  effect,  provided,  how- 
ever, the  government  should  carry  out  another  of  their 
recommendations,  to  wit,  that  the  office  of  First  Commis- 
sioner be  made  non-political  and  permanent,  which,  in 
consideration  of  the  duties  and  requirements  of  the  office, 
and  the  evils  arising  from  frequent  changes  therein,  they 
considered  to  be  most  desirable.11  But  in  reply  to  an  en- 
quiry on  this  point  in  the  House  of  Commons  on  May  13, 
1862,  Lord  Palmerston  stated  that  the  government  had  no 
intention  of  carrying  out  this  recommendation,  as  it  would 
withdraw  from  responsibility  in  that  House  the  chief 
direction  of  the  works  on  public  buildings,  and  would 
also  withdraw  therefrom  the  direct  constitutional  control 
over  a large  amount  of  public  expenditure.1 

On  June  5,  1803,  a motion  in  favour  of  the  appointment  of  a 
permanent  Commissioner  of  Public  Works  and  Buildings  was  sub- 
mitted to  tlio  House  of  Commons,  but  was  strenuously  opposed  by 

> linns.  1 *,-b.  vol.  clxxi.  p.  20(5.  470,  003. 

k Com.  Papers,  1800,  vol.  i*.  pp.  1 Ilans.  Deb.  vol.  clxvi.  p.  1010. 
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government,  and,  after  a short  dobate,  was  withdrawn."  A motion 
to  a similar  effect  was  proposed  and  negatived  on  July  7, 1803.  On 
Juno  5,  I860,  a member  of  the  House  of  Commons  moved  for  an 
addreRB  to  the  Queen,  praying  the  appointment  of  a royal  commis- 
sion to  enquire  into  the  constitution  of  the  Metropolitan  Board  of 
Works,  the  Office  of  Public  Works,  and  the  Office  of  Woods  and 
Forests,  with  a view  to  the  better  improvement  of  the  metropolis ; 
but  after  a short  debate  the  motion  was  withdrawn. 

And  here  it  may  be  remarked  that  the  government  Local  taxa- 
have,  until  lately,  claimed  the  privilege  of  occupying  p°"i”f  pr0. 
houses,  premises,  and  lands,  without  being  subjected  to  p<«y. 
any  rates  for  local  purposes,  such  as  poor-rates,  land-tax, 
water-rates,  &c.  This  has  operated  prejudicially  to  the 
holders  of  property  in  neighbourhoods  which  include 
government  buildings  within  their  limits,  inasmuch  as 
they  are  obliged  to  contribute  a greater  proportion  of 
rates  than  their  fair  share,  in  consequence  of  the  govern- 
ment not  paying  their  quota  for  the  property  in  their 
occupation.  But  a more  liberal  policy  in  this  matter  is 
being  gradually  adopted  in  accordance  to  the  wishes  of 
Parliament. 

From  time  immemorial  it  had  been  customary  to  con- 
sider charitable  institutions  as  being  exempt  from  local 
rates,  but  by  various  decisions  of  the  courts  of  law,  which 
were  sustained  and  confirmed  in  1865  and  1866  by  cases 
before  the  Court  of  Appeal, n property  of  this  description, 
and,  in  fact,  all  property  in  useful  occupation,  whether 
held  by  trustees  or  otherwise,  has  been  declared  liable  to 
local  rates.  The  only  property  since  held  to  be  exempt — 
and  that  not  by  statute,  but  by  the  authority  of  the 
courts  of  law — is  that  occupied  by  the  crown,  whether  for 
personal  or  for  public  purposes,  the  crown  not  being  held 
liable  to  any  rates  or  taxes,  unless  specially  named  by  Act 
of  Parliament.0  The  whole  subject  was,  in  the  year  1858, 

" linns.  Deb.  vol.  clxxi.  pp.  400-  and  others,  12  Jurist  Rep.  p.  571. 

425.  “ Leith  Harbour  Commissioners 

“ Mersey  Docks  & Harbour  Board  v.  Poor  Inspectors,  1 Law  Reports, 

Trustees  r.  Cameron,  11  House  of  Scotch  Apps.  17.  (Fisher’s  Digest, 

1 jords'  casas,  p.  443.  Mersey  Docks  1800- 7,  p.  145.) 
and  Harbour  Board  i>.  I'enhallow, 
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referred  to  the  consideration  of  a select  committee  of  the 
House  of  Commons,  who  reported  it  as  their  opinion  that 
all  lands  and  buildings  occupied  for  public  purposes 
ought  to  be  liable  to  local  rates,  in  the  same  manner 
as  other  property,  and  should  pay  rates  accordingly.11 
A Bill  was  prepared  to  be  submitted  to  the  House  to 
carry  out  this  recommendation,  but  owing  to  the  opposi- 
tion of  the  representatives  of  the  charitable  institutions 
that  would  have  been  affected  by  it — and  whose  liability 
to  such  payments  had  not  then  been  established  by  the 
courts — it  was  abandoned.  But  consequent  upon  this 
report,  in  the  year  18G1,  the  government  voluntarily 
agreed  to  assume  a liability,  from  which  they  were  legally 
exempt,  and  to  contribute  to  the  poor-rates  of  certain 
parishes  wherein  government  property  formed  a consider- 
able part  of  the  assessable  property,  in  order  to  relieve 
those  parishes  from  a portion  of  their  expenditure  on  be- 
half of  the  poor.  But,  in  all  such  cases,  the  government 
refused  to  be  accountable  for  police,  county,  or  other 
local  rates  usually  made  or  levied  with  poor-rates.1’ 

In  I860,  by  the  33rd  clause  of  the  Act  23  & 24 
Viet.  c.  112,  to  provide  for  acquiring  lands  for  the  de- 
fence of  the  realm,  the  principle  of  continuing  the  rate- 
ability  of  property  acquired  by  the  government  for  the 
public  service — provided  that  the  same  is  not  assessed 
at  a higher  value  than  that  at  which  it  was  assessed 
when  assumed  by  government — was  expressly  recog- 
nised ; thereby  carrying  out  and  confirming  a principle 
previously  acknowledged  in  several  statutes  passed  in  the 
last  century,  but  which  had  fallen  into  desuetude.  In 
1865  this  matter  was  investigated  in  a report  by  a 
Treasury  Committee,  appointed  to  consider  the  subject  of 
rating  houses  in  the  occupation  of  government  officials ; 


p Commons  Papers,  1857-8,  vol.  Rep.  Sel.  Com.  on  Poor  Rates' 
xi.  p.  247.  Assessment,  &c.  Commons  Papers, 

’ Hans.  Deb.  vol.  eliv.  p.  704.  1807-8,  No.  342. 

Hid.  vol.  clxxxii.  p.  1995.  And  see 
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and  it  was  recommended  that  it  should  be  the  duty  of  the 
Office  of  Works  to  examine  and  adjust,  not  only  claims 
for  local  rates  under  compulsory  enactment,  or  under  the 
Defence  Act  of  1860,  or  otherwise,  but  also  all  cases  of 
claims  for  the  payment  of  local  rates  upon  the  public  de- 
partments, in  respect  of  government  property,  with  a view 
to  insure  a uniformity  of  action  in  regard  to  the  same, 
all  claims  duly  allowed  being  afterwards  payable  by  the 
department  concerned/ 

This  arrangement,  however,  failed  to  satisfy  those  who 
complained  of  the  unfairness  and  unreasonableness  of  any 
exemption  whatever  of  property  in  the  occupation  of  the 
crown  from  the  liability  to  local  rates.  Accordingly,  on 
April  24,  1866,  a resolution  was  proposed  in  the  House 
of  Commons,  calling  upon  the  government  to  consider  of 
recommending  to  Parliament  a measure  for  the  settlement 
of  this  question.  In  the  coui'se  of  debate,  it  was  pointed 
out  by  the  Chancellor  of  the  Exchequer  that  owing  to 
the  want  of  full  information  on  the  subject,  it  was  not  yet 
possible  to  come  to  any  conclusion  upon  it.  Further- 
more, that  when  this  question  came  to  be  considered  in 
all  its  bearings,  it  would  be  found  to  involve  another  im- 
portant question  ; namely,  the  liability  of  all  public  build- 
ings, whether  governmental,  municipal,  or  charitable,  to 
contribute  towards  the  revenues  of  the  State  by  the  pay- 
ment not  merely  of  local  rates,  but  also  of  direct  taxation, 
which  is  levied  for  imperial  purposes.  Whereupon  the 
motion  was  withdrawn."  On  June  21,  1867,  the  Home 
Secretary  undertook  to  consider  the  question,  with  a view 
to  the  introduction  of  a measure,  if  possible,  at  the  next 
session/ 


r Commons  Papers,  1805,  vol.  xxx. 
p.  5 10. 

■ Hans.  Deb.  vol.  clxxxii.  pp.  1990- 
2002.  And  soe  Corresp.  between 
the  Treasury  and  the  Board  of  Inland 
Revenue  in  1803,  respecting  the  ex- 
emption from  income  tax  of  rents 
and  dividends  applied  to  charitable 
purposes.  Commons  Tapers,  I860, 


vol.  xli.  p.  5.  See  also  a paper  by 
Mr.  Thomas  Hare,  on  Charitable  En- 
dowments, in  their  relation  to  the 
State  and  to  Public  Taxation,  in  the 
Fortnightly  Review,  for  August  1, 
1807,  p.  120. 

1 Hans.  Deb.  vol.  clxxxviii.  p.  206, 
and  vol.  exc.  p.  331. 


Its  liability 
to  general 
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The  Office  of  Works  is  also  entrusted  with  the  im- 
portant task  of  providing,  for  the  recreation  of  the  public 
at  large,  free  walks  and  parks,  and  access  to  the  national 
buildings  and  collections;  also,  by  the  Statute  17  & 18 
Viet.  c.  38,  with  the  charge,  repair,  and  maintenance 
of  the  public  statues  erected  in  the  thoroughfares  of  the 
metropolis ; and  the  assent  of  the  First  Commissioner  is 
requir  ed  for  the  erection  of  any  such  statue  hereafter.0 

The  Board  has  also  to  provide  offices  for  the  differ- 
ent public  departments,  such  as  commissions  of  enquiry, 
which  are  of  a temporary  character,  and  have  no  fixed 
accommodation.  Public  buildings  for  the  use  of  the 
British  embassies  abroad  are  also  under  its  control. 

Another  duty  required  of  the  Board  is  the  providing  of 
furniture  for  all  the  government  offices,  courts  of  law,  and 
other  public  buildings  throughout  the  kingdom,  with  the 
exception  of  the  Admiralty  and  Inland  Eevcnue  offices, 
who  are  permitted  to  provide  themselves.  This  service 
was  first  imposed  upon  the  Board  in  1828,  in  respect  to  a 
few  of  the  public  offices,  and  it  has  been  gradually  ex- 
tended, under  the  direction  of  the  Treasury,  until  the 
greater  part  of  them  have  been  included  in  the  arrange- 
ment, which  has  been  found  conducive  to  economy  of 
expenditure,  and  to  general  convenience.  Every  year  the 
Board  request,  by  circulars  addressed  to  the  head  of  each 
public  office,  and  to  the  persons  in  charge  of  all  public 
buildings  throughout  the  kingdom,  to  know  their  require- 
ments as  regards  furniture,  repairs,  or  additional  accom- 
modation. Each  department  asks  for  wThat  it  may  need, 
and  the  Board  exercise  their  own  judgment  in  supplying 
what  they  consider  really  necessary.  4 Furniture  ’ is 


" See  Observations  on  the  Public 
Statues  in  Ixindon,  and  on  Govern- 
ment control  over  the  same,  in  Hans. 
l)eb.  vol.  clxviii.  pp.  1084,  1087. 
And  the  debate  on  June  2o,  1808,  in 
the  House  of  Commons,  upon  a reso- 


lution, that  in  the  opinion  of  this 
House,  the  Peel  statue  ought  to  be 
removed  from  its  present  site  in  New 
Palace  Yard.  Ibid.  vol.  cxcii.  p. 
21.48. 
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understood  to  include  all  upholstery  and  repairs.  A vote 
of  12,000/.  is  annually  taken  for  this  service,  and  the  sum 
remaining  unexpended  is  repaid  to  the  Exchequer.  It  is 
impossible  to  state  beforehand,  in  the  estimate,  the  amount 
that  will  be  required  for  each  building ; but  appended  to 
the  estimate  for  the  year  ending  March  31, 1867,  there  is 
a statement  showing  the  cost  of  furniture,  and  repairs  of 
furniture,  for  the  year  ended  March  31,  1865.  The  fur- 
niture of  the  palaces  in  the  occupation  of  the  Sovereign  is 
paid  for  out  of  the  Privy  purse,  and  is  not  under  the  con- 
trol of  the  Office  of  Works.  But  the  Board  supplies,  out 
of  a separate  vote,  the  furniture  and  repairs  of  those  parts 
of  the  royal  palaces  which  are  only  used  on  state  occa- 
sions ; upon  the  application  and  under  the  direction  of 
the  Lord  Chamberlain.  Up  to  the  year  1854,  it  w’as 
estimated  that  the  total  sum  annually  expended  by  the 
Clerk  of  the  Furniture,  in  the  Office  of  Works,  amounted 
on  an  average  to  about  25, 000/. T There  is  a certain  class 
of  houses  belonging  to  the  crown,  but  w'hich  are  occupied 
under  grace  and  favour  by  individuals;  the  Office  of 
Works  does  not  provide  furniture  for  these  houses,  but  it 
executes  all  external  repairs,  they  being  part  of  the  royal 
property. 

When  the  Board  has  any  work  to  be  done  by  contract, 
it  is  not  thrown  open  to  indiscriminate  public  competition, 
but  is  confined  to  about  fifteen  or  twenty  of  the  best 
tradesmen,  &c.  in  London,  from  whom  the  lowest  tender 
is  accepted. 

The  Board  is  placed  by  Act  of  Parliament  under  the 
direction  and  control  of  the  Treasury,  whose  sanction  is 
required  to  any  work  not  directly  ordered  by  Parliament. 
All  estimates  for  large  public  wrorks  are  submitted  for  the 
special  approval  of  the  Treasury.  The  Treasury  appoint 
the  secretary,  clerks,  and  ordinary  employes  of  the  office, 
and,  with  the  sanction  of  the  Treasury,  the  Board  appoints 

’ Commons  Papers,  1854,  vol.  xxvii.  p.  357.  See  Feto  on  Taxation, 
pp.  318,  319. 

VOL.  II.  I I 


For  royal 
palaces. 


Contracts. 


The  Board 
in  relation 
to  the 
Treasury. 


Digitized  by  Google 


48*2 


THE  DEPARTMENTS  OF  STATE. 


Tho  First 
Commis- 
sioner. 


Subordi- 

nates. 


Irish  Board 
of  Works. 


or  employs  such  architects,  surveyors,  and  other  profes- 
sional persons  as  may  be  required. 

The  salary  of  the  First  Commissioner  is  2,00(U.  per 
annum.  By  the  Act  14  & 15  Viet.  c.  42,  sec.  20,  he  is 
permitted  to  sit  in  the  House  of  Commons  for  the  purpose 
of  representing  the  department  therein.  It  has  been 
already  noticed  that  efforts  have  been  made  to  induce  the 
Government  to  consent  that  this  office  shall  cease  to  be 
political,  inasmuch  as  there  is  nothing  political  in  the 
duties  of  the  Chief  Commissioner,  he  being  merely  the 
principal  surveyor  of  the  State,  and  his  office  a depart- 
ment for  structural  works,  to  carry  out  undertakings 
which  have  been  sanctioned  by  Parliament.  Should  the 
Government  wish  to  retain  a political  First  Commissioner, 
it  has  been  urged  that  his  functions  should  be  limited  to 
answering  questions  in  Parliament,  and  moving  estimates 
on  behalf  of  the  Board ; and  that  the  office  itself  should 
be  reorganised,  and  placed  under  the  direction  of  two 
permanent  commissioners.  But  Ministers  are  unwilling 
to  advise  any  such  changes  on  public  grounds." 

There  is  a permanent  secretary  (with  a salary  of  1,2 (XU. 
per  annum)  in  this  department,  an  assistant  secretary,  and 
numerous  draftsmen,  surveyors  and  clerks.* 

There  is  a separate  Board  of  Public  Works  in  Ireland , 
constituted  under  the  Act  1 & 2 Will.  IV.  c.  33,  which 
was  passed  in  1831,  having  charge  of  all  the  public  works 
in  that  country,  which  do  not  belong  to  counties  or  to 
the  Poor-law  administration,  including  all  public  buildings, 
parks,  harbours,  roads  and  bridges,  canals,  educational 
buildings,  coast-guard  houses,  customs  houses,  fisheries, 
drainage,  inland  navigations,  railways,  police  courts, 
prisons,  hospitals,  &c.  The  jurisdiction  of  this  Board,  it 


' See  ante,  p.  476.  Corresp.  &c.  476.  Murray’s  Handbook,  140.  Tho- 
respecting  department  of  Woods  and  mas'  History  Public  Depart,  pp. 
Works,  Com.  Papers  1852,  vol.  liii.  83-100.  And  see  ante,  p.  161. 
p.  201*.  Report  on  Office  of  Works,  11  Civil  Sen-ice  Estimates,  1868-0, 
Ibid.  1854,  vol.  xxvii.  p.  351.  Report  Class  II.  No.  11. 
on  Miscel.  Expend,  i860,  vol.  ix.  p. 
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will  be  seen,  is  much  more  comprehensive  and  complete 
than  that  of  the  Office  of  Works  in  England.  It  is  in 
charge  of  two  paid  commissioners,  with  a third  (being 
the  Chief  Commissioner  of  Valuation)  whose  connection 
with  the  Board  is  little  more  than  nominal.  There  are 
also  a secretary,  engineers,  and  a numerous'  staff  of  clerks, 
&c.  The  Board  is  subject  to  the  control  of  the  Treasury/ 

5.  The  Office  of  Woods,  Forests,  and  Land  Revenues , 

which,  until  1851,  was  combined  with  the  Office  of  Works, 
has  since  been  placed  in  charge  of  two  workingcommission- 
ers  (with  salaries  of  1,200/.  per  ann.)  who  are  permanent 
officers,  each  taking  a share  of  the  duty  and  oversight,  to 
one  being  allotted  the  control  of  the  land  revenues,  to  the 
other  the  management  of  the  woods  and  forests/  The 
property  under  the  management  of  this  department  is  in 
the  hereditary  possession  of  the  crown,  and  is  administered 
for  revenue  purposes,  subject  to  the  necessary  outlay  for 
the  maintenance  and  improvement  of  the  inheritance/ 
The  Commissioners’  powers  arc  very  extensive,  as  the 
crown  lands  and  royal  forests  of  Great  Britain  are  of 


r Rep.  on  Misc.  Exp.  18(50,  Evid. 
2270-2203, 2382-2400.  For  a brief 
account  of  the  history  of  the  Irish 
department  of  Public  Works,  and 
a statement  of  its  present  duties, 
see  Minutes,  &c.,  issued  under  the 
Exchequer  and  Audit  Department* 
Act;  Commons  Papers,  1807,  vol. 
xxxix.  p.  370.  There  is  also  a 
Board  of  Control  of  Lunatic  Asylums 
in  Ireland,  which  is  nominated  by 
the  Lord- Lieutenant,  under  the  Act 
18  & 10  Viet.  c.  100.  It  consists  of 
four  commissioners,  two  of  them 
being  the  commissioners  of  the  Board 
of  Works,  and  the  other  two  medical 
inspectors.  Though  heretofore  this 
Board  has  acted  under  the  Lord- 
Lieutenant,  the  Treasury  are  about 
to  assume  a control  over  it.  Ibid. 
Civil  Service  Estimates,  18(58-0, Class 
11.  Noe.  8,  12. 

I l 


* See  a learned  note,  pointing  out 
the  distinction  between  lands  which 
have  been  assigned  by  the  State  for 
the  maintenance  of  the  honour  and 
dignity  of  the  crown,  and  estates 
which  belong  to  the  reigning  sove- 
reign, for  the  time  being,  as  a private 

erson, — in  Smith's  l’arl.  Bemomb. 

8(52,  p.  104.  See  stat.  25  & 2(1 
Viet.  c.  37,  concerning  the  private 
estates  of  the  crown.  And  see  a 
discussion  upon  a Bill  to  grant  to 
her  Majesty  the  enjoyment  of  Clare- 
mont House  during  her  life  or 
pleasure.  Hans.  Deb.  vol.  clxxxii. 
pp.  9(50- 0(55, 1075.  Ibid.  vol.  clxxxiii. 
pp.  423, 921.  Act  29  & 30  Viet.  c.  (12, 
sec.  30. 

* Hans.  Deb.  vol.  clxxviii.  p.  16. 
Ibid.  vol.  clxxxiii.  p.  958. 
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great  extent  and  value.  They  are  required  to  report 
annually  to  Parliament. 

This  office  is  represented  in  the  House  of  Commons  by 
the  Secretary  of  the  Treasury,  the  commissioners  being 
declared  by  the  Act  14  & 15  Viet.,  c.  42,  sec.  10,  in- 
eligible to  sit  therein.  But  this  arrangement  has  proved 
very  defective,  and  has  occasioned  great  public  incon- 
venience." The  Board  is  subordinate  to  the  Treasury’, 
and  subject  altogether  to  its  supervision  and  control.11 

On  April  21, 1863,  a motion  was  made  in  the  House  of  Commons 
for  the  appointment  of  a select  committee  to  enquire  into  the  opera- 
tion of  the  Act  14  &■  15  Viet.  c.  42,  by  which  the  Office  of  Woods, 
Forests,  Ac.,  and  the  Office  of  Works  and  Public  Buildings,  were 
constituted  as  two  separate  departments,  with  a viow  to  the  reunion 
of  the  same  ; but  after  a Bhort  debate  the  motion  was  negatived.  On 
March  21,  1865,  a similar  motion  was  made  and  negatived. 


The  General  Post  Office. 

The  Post  Office  is  a branch  of  the  public  service  which 
directly  concerns  the  interests  of  the  whole  community. 
It  is  also  a principal  source  of  public  revenue.  At  the 
present  time  (1868)  the  Post  Office  yields  a net  revenue 
of  nearly  a million  and  a half  pounds  sterling,  notwith- 
standing the  large  expenditure  for  the  conveyance  of  mails 
by  sea.  It  has  been  often  urged  that  this  income  should 
not  go  to  enrich  the  State,  but  should  be  applied  for  the 
purpose  of  extending  postal  advantages  to  remote  country 
districts.  But  the  Government  have  hitherto  refused  to 
admit  the  justice  of  this  claim,  considering  that  it  would 
be  virtually  taxing  one  part  of  the  nation  for  the  benefit 
of  another;  and  that  if  the  large  revenue  thus  obtained, 
•without  pressure  or  difficulty,  were  so  absorbed,  it  would 


**  See  ante,  p.  243.  ch.  vii.  Hep.  Misc.  Exp.  I860,  p. 

b See  Civil  Service  Est.  1808-0,  132. 

Class  II.  No.  18.  Peto  on  Taxation, 
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necessitate  additional  taxation  of  a much  more  objection- 
able character  to  make  up  the  loss  to  the  State.0  Where- 
fore as  a general  principle  the  Post-office  authorities  in 
England  refrain  from  sanctioning  any  extension  of  postal 
facilities,  urdess  they  are  likely  to  prove  self-supporting. 

This  rule,  however,  is  not  rigidly  adhered  to,  but  every 
particular  case  is  dealt  with  in  a liberal  spirit.*1 

Although  presided  over  by  a minister  of  the  crown, 
who  is  usually  but  not  invariably  a member  of  the  Cabinet, 
the  Post  Office,  considered  as  a revenue  department,  is 
subordinate  to  the  Treasury.  Otherwise,  the  Postmaster-  The  Post- 
General  has  the  entire  control  over  its  administration. 

His  office  is  accordingly  both  onerous  and  laborious,  as  it 
involves  the  oversight  and  direction  of  an  immense  estab- 
lishment He  has  also  to  negotiate  postal  treaties  with 
foreign  powers ; to  determine  questions  connected  with 
the  establishment  of  increased  postal  facilities  at  home 
and  in  the  colonies,  subject,  of  course,  to  the  approval  of 
* the  Treasury  in  pecuniary  matters ; to  regulate  promo- 
tions, and  to  distribute  the  patronage  of  the  department. 

The  patronage  in  the  hands  of  the  Postmaster-General  Appoint- 
is  very  great.  He  has  the  appointment  of  all  his  subor-  lo 
dinate  officers  and  clerks,  with  the  exception  of  the  ‘ Re- 
ceiver-General,’ who  is  appointed  by  the  Treasury  ; and 
of  the  various  local  officers  and  employes  of  every  grade 
throughout  the  kingdom,  amounting  in  all  to  upwards  of 
20,000  persons,  with  the  exception  of  the  postmasters  in 
small  country  places  where  the  emoluments  are  so  small 
as  to  require  the  office  to  be  held  in  conjunction  with 
some  business  or  profession.  ■ In  such  cases,  it  is  deemed 
to  be  for  the  interest  of  the  public  that  the  appointment 
should  be  conferred  upon  a resident  in  the  place,  and  be 
in  the  gift  of  the  Treasury,  though  officially  proceeding 
from  the  Postmaster-General.  In  making  these  appoint- 
ments, it  is  usual  for  the  Secretary  to  the  Treasury'  to 

c Seo  Mr.  Gladstone’s  observations  d Ibid.  vol.  clxxiv.  p.  415. 
in  Hans.  Deb.  vol.  clxxxii.  p.  10S*2. 
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take  the  recommendation  of  the  members  of  the  House 
of  Commons  for  the  particular  district  or  locality,  with  a 
view  to  ascertain  the  convenience  and  wishes  of  the 
neighbourhood.6 

Regulations  have  been  established  for  promotions  from 
one  class  to  another,  amongst  the  Post-office  employes, 
with  a view  to  insure  the  selection  of  the  fittest  persons 
to  fill  up  any  vacancy.  Country  postmasters  are  per- 
mitted to  appoint  their  own  clerks,  subject  to  the  appro- 
bation of  the  Postmaster-General,  who  also  retains  the 
right  of  dismissing  them  for  misconduct. 

Post-office  clerks,  in  common  with  other  employes  in 
the  civil  service,  though  they  may  owe  their  appoint- 
ments in  the  first  instance  to  parliamentary  influence,  are 
expressly  forbidden  from  making  use  of  any  political  or 
parliamentary  interest  for  their  subsequent  advancement ; 
and  they  are  strictly  prohibited  from  sending  forward 
any  official  communication  in  regard  to  their  personal 
claims  or  grievances,  except  through  the  head  of  their  * 
particular  department,  under  penalty  of  dismissal/ 

Members  of  Parliament  on  both  sides  of  the  House  are 
often  consulted  by  the  Postmaster-General  in  regard  to 
the  appointment  of  letter-carriers,  &c.,  in  country  places, 
but  in  the  distribution  of  his  patronage  the  Postmaster- 
General  is  free  to  exercise  his  own  discretion. 

The  salary  of  the  Postmaster-General  is  2,500/.  per 
annum.  It  is  only  since  the  passing  of  the  Act  1 Will.  IV. 
c.  8,  consolidating  the  offices  of  Postmaster-General  of 
Great  Britain  and  of  Ireland,  that  this  has  been  accounted 
a political  office.  Previously,  or  until  the  accession  of 


• Report  of  Commission  of  Inquiry 
into  the  Post  Office,  1864,  p.  35.  The 
Treasury  Minute  confirming  these 
recommendations  fixed  upon  175/.  as 
the  maximum  salary  to  he  assigned 
to  the  Treasury  nominees  (Commons' 
Papers,  1854,  vol.  xxvii.  p.  442).  But 
this  amount  has  since  been  reduced 
to  120 /.  in  Kngland,  and  100/.  in 


Scotland  and  Ireland ; and  all  post- 
masters whose  salary  exceeds  these 
amounts  are  nominated  by  the  Post- 
master-General. Lewins,  Her  Ma- 
jesty's Mails,  p.  189. 

1 See  ante,  vol.  i.  p.  390.  Papers 
relating  to  the  case  of  John  Carroll. 
Com.  Papers,  1807,  vol.  xxxix.  p.  291. 


Digitized  by  Google 


THK  POST  OFFICE.  4S>7 

George  IV.,  it  was  held  by  two  joint  commissioners,  who 
were  expressly  disqualified  for  sitting  in  the  House  of 
Commons,  on  account  of  the  office  having  been  created 
in  1711,  subsequent  to  the  statute  of  Anne,  which 
declared  that  all  ‘ new  offices  ’ should  render  their 
possessors  ineligible  for  a seat  in  the  House  of  Commons. 
For  this  reason  the  Postmaster-General  has  been  hitherto 
almost  invariably  a peer.  During  the  Canning  adminis- 
tration, in  1827,  the  office  was  conferred  upon  a com- 
moner; but  this  occasioned  considerable  inconvenience, 
sis  the  department  was  unrepresented  in  both  Houses,  and 
the  experiment  was  never  repeated.8  At  length,  after 
several  unsuccessful  attempts,11  an  Act  was  passed  in  the 
year  1866  to  render  the  Postmaster-Genend  eligible  for 
the  House  of  Commons.1  When  he  is  a member  of  the 
House  of  Lords  it  becomes  the  duty  of  the  Secretary  of 
the  Treasury  to  represent  the  department  in  the  Lower 
House.1 

The  Postmaster-General  reports  annually  to  the  Lords 
of  the  Treasury  upon  the  condition  of  his  department, 
and  these  reports  are  invariably  laid  before  Parliament. 

In  1839  the  system  of  transmitting  Money  Orders 
through  the  Post  Office  was  first  formally  established, 
though  it  had  been  in  partial  operation  for  some  years 
previously;  and  in  the  year  1861,  advantage  was  taken  of 
the  facilities  afforded  by  the  Post-office  money  order 
system  in  operation  throughout  the  kingdom  to  introduce 
Post-office  Savings  Banks,  which  have  proved  of  incalcu- 
lable benefit  to  the  poorer  classes  in  Great  Britain  and 
Ireland.8  And  in  1864  another  boon  was  bestowed  by 


* See  ant,-,  p.  233. 

11  See  Mr.  Darby  Griffiths’  mo- 
tions, Hans.  Deb.  vol.  clxxvi.  p.  1390 ; 
vol.  clxxviii.  p.  378. 

1 Act  29  & 30  Viet.  c.  55. 

•*  Authority  for  the  preceding 
statements,  mid  further  particulars 
concerning  this  department,  will  be 
found  in  the  lieport  on  Official  Sala- 


ries, 1850,  Evid.  3238-3292.  Com- 
mons Papers,  1854,  vol.  xx\ ii.  p, 
899.  Deport  on  Misc.  Expenditure, 
1800,  Evid.  1370.  Hans.  Deb.  vol. 
clxxjr.  p.  1219.  And  the  annual 
Deports  of  the  Postmaster-General. 

k By  the  Act  24  Viet.  c.  14.  Ft  r 
an  account  of  these  banks,  see  Rep. 
of  Committee  of  Public  Accounts  fur 
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Government  upon  the  poorer  classes  in  the  United  King- 
dom by  empowering  small  payments  to  be  received 
from  time  to  time  through  the  Post  Office,  towards  the 
purchase  of  Government  Annuities  of  small  amounts,  and 
on  behalf  of  contracts  for  payments  of  sums  of  money  on 
death.1 

A question  has  lately  arisen  before  the  Committee  of 
Public  Accounts,  in  regard  to  the  disposal  of  unclaimed 
Post-office  money  orders.  Hitherto  the  moneys  accruing 
from  lapsed  Post-office  orders  have  been  used  by  the  de- 
partment to  form  a fund  for  assisting  its  officers  in  the 
insurance  of  their  lives.  But  as  it  is  obviously  improper 
for  a department  to  create  a fund  out  of  money  which 
neither  belongs  to  them  nor  has  been  appropriated  by 
Parliament,  it  has  been  suggested  by  Mr.  Vine,  of  the 
Audit  Office,  in  evidence  before  the  Committee  of  Public 
Accounts,  in  1867,  that  the  money  represented  by  these 
lapsed  orders  should  be  paid  into  the  Exchequer,  and  if 
the  orders  are  afterwards  presented,  Parliament  should 
provide  the  means  of  paying  them.  But  as  yet  the  ques- 
tion stands  open,  the  Treasury  having  come  to  no  decision 
upon  it.m 

The  propriety  and  expediency  of  enjoining  the  cessa- 
tion of  Sunday  labour  in  the  various  Post  Offices  through- 
out the  United  Kingdom  has  also  frequently  engaged  the 
attention  of  Parliament,  and  has  sometimes  given  rise  to 
the  expression  of  contrary  opinions  thereon.”  In  1850,  a 


1865,  Appx.  No.  2,  pp.  loO-lSO. 
linns.  Deb.  vol.  clxxix.  p.  194.  And 
I,ewins  on  Post-office  Savings  Banks. 
For  recent  statistics,  showing  tlie 
extraordinary  and  unexpected  advan- 
tages which  have  accrued  to  the 
public  generally  from  the  Money 
Order  system,  and  the  Post-office 
Savings  Banks,  and  the  rapid  growth 
and  development  of  the  same,  see 
the  Postmaster-General's  Report  for 
1807,  and  Mr.  Scudamore’s  evidence 
before  the  Committee  on  the  Electric 
Telegraphs  Bill.  Commons  Papers, 
1807-8,  No.  4.40,  pp.  121-124. 


1 Act  27  & 28  Viet  c.  4.3.  See  ta- 
bles of  premiums  to  be  charged  under 
contracts  for  the  insurance  of  lives  or 
the  grant  of  Government  annuities  ; 
nnd  under  contracts  for  the  grant  of 
Government  deferred  life  annuities; 
also,  regulations  made  pursuant  to 
the  Act  aforesaid,  by  the  Postmaster- 
General,  respecting  Government  in- 
surances anu  annuities.  Commons 
Papers,  1805,  vol.  xxx.  pp.  683-800. 

” Second  llep.  Com.  Pub.  Accts. 
1807.  Min.  of  Evid.  509-517. 

“ See  ante,  vol.  i.  p.  202. 
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royal  commission  appointed  to  investigate  this  question, 
made  various  recommendations  on  the  subject,0  to  which 
the  Lords  of  the  Treasury  gave  effect,  with  a view  to 
lighten  as  far  as  possible  labour  in  this  department  on 
the  Lord’s  Day,  and  to  discontinue  all  Sunday  posts  in 
rural  districts,  at  the  request  of  ‘ the  receivers  of  six- 
sevenths  of  the  Sunday  letters.’ p But  persons  employed 
in  the  Post  Office  are  expressly  prohibited  from  agitating 
for  a discontinuance  of  the  Sunday  delivery  of  letters.11 

It  devolves  upon  the  Post-office  department  to  enter 
into  contracts  for  the  transmission  of  mails  by  steam  or 
sailing  vessels  to  places  beyond  the  seas ; but  no  such 
contracts  are  considered  to  be  binding  until  an  opportu- 
nity has  been  afforded  to  the  House  of  Commons  of 
expressing  its  opinion  thereon.'  And  while  it  is  mani- 
festly undesirable  that  either  the  Government  or  the 
House  should  be  fettered  by  the  House  of  Commons 
adopting  an  abstract  resolution  defining  the  terms  upon 
which  all  postal  subsidies  shall  be  hereafter  granted,’  it  is 
essential  that  every  postal  contract  should  be  submitted 
to  the  House  at  a sufficiently  early  stage  of  the  agree- 
ment, to  admit  of  a free  expression  of  opinion  in  regard 
to  the  same,  without  entailing  any  pecuniary  responsi- 
bility to  the  proposed  contractors,  in  the  event  of  the 
House  objecting  to  the  contract.1 

In  18G8,  an  important  addition  was  made  to  the  duties 
of  the  General  Post  Office  by  transferring  the  control  of 
the  Electric  Telegraphs  within  the  United  Kingdom  of 
Great  Britain  and  Ireland  to  that  department.  This 
reform  had  been  in  contemplation  by  the  government  for 
several  years,  and  had  been  advocated  by  the  Chambers 
of  Commerce  throughout  the  kingdom,  as  well  as  by  a 
large  and  influential  portion  of  the  public  press.  It  was 

° Commons  Papers,  1830,  vol.  xi. 
p.  463. 

" Ibid.  vol.  liii.  p.  183.  Ibid.  1834, 
vol.  lx.  p.  27.  1807-8,  No.  230. 

’ Ibid.  1807-8,  No.  230. 


' See  ante,  vol.  i.  pp.  24)8,  301. 

* llans.  Deb.  vol.  exc.  p.  2010. 

* Ibid.  vol.  clxxxix.  pp.  058-702, 
1601.  See  the  Churchward  case, 
ante , vol.  i.  p.  408. 


Postal  con- 
tracts. 


Electric 

Tele 

graphs. 


Digitized  by 


490 


THE  DEPARTMENTS  OF  STATE. 


ultimately  effected  by  means  of  a permissive  Act;11  which 
empowers  the  Postmaster-General,  with  the  consent  of 
the  Lords  of  the  Treasury,  from  time  to  time  to  purchase, 
with  moneys  to  be  granted  by  Parliament  for  the  pur- 
pose, the  undertakings  of  any  existing  telegraph  company 
whose  shareholders  may  consent  to  such  sale  and  transfer. 
Provided  that  the  terms  of  the  proposed  purchase  shall 
have  previously  ‘ lain  for  one  month  on  the  table  of  both 
Houses  of  Parliament  without  disapproval.’ 

This  Act  is  not  intended  to  confer  on  the  Postmaster- 
General  any  rights  which  the  telegraph  companies  have 
not  been  authorised  to  exercise,  or  to  give  him  any 
greater  powers  over  the  holders  of  private  property  than 
the  said  companies  have  already  obtained  from  Parlia- 
ment. It  is  designed  merely  to  place  the  Postmaster- 
General  in  the  position  of  a newly  organised  telegraph 
company,  leaving  him  to  negotiate  with  the  existing  com- 
panies for  the  transfer  of  their  property  on  such  terms  as 
shall  be  satisfactory  to  him  and  to  them,  and  shall  be 
approved  of  by  Parliament. 

When  the  object  contemplated  by  this  Act  shall  have 
been  fully  accomplished,  there  is  no  doubt  that  it  will  be 
attended  with  great  advantages  to  the  State,  as  well  as 
to  the  public  at  large,  by  establishing  a cheaper,  more 
widely  extended,  and  more  expeditious  system  of  tele- 
graphy throughout  the  whole  of  the  United  Kingdom, 
and  also  by  strengthening  the  means  of  defence  against 
hostility  from  without,  and  aiding  in  the  maintenance  of 
law  and  order  within  the  kingdom.’ 


■ Act  31  & 32  Vic.  310.  In  its  pro- 
gress through  the  I louse  of  Commons 
the  Bill  was  referred  to  a select  com- 
mittee, who  took  evidence  thereon,  and 
reported  it  with  amendments,  and 
with  an  opinion  ‘ that  it  is  not  desir- 
able that  the  transmission  of  mes- 
sages for  the  public  should  become  a 
legal  monopoly  in  the  Post  Office.’ 
Also,  that  the  Postmaster-General, 
with  the  consent  of  the  Treasury, 


should  be  empowered  to  make  special 
agreements  for  the  transmission  of 
certain  classes  of  messages  at  reduced 
rates,  but  that  the  House  of  Commons 
shall  be  duly  informed  of  the  same ; 
and  furthermore,  recommendations 
in  regard  to  the  acquisition  and 
working  of  submarine  cables,  Ac. 
Commons  Papers,  1867-8,  No.  435. 

’ See  Reports,  and  other  papers, 
upon  the  proposed  transfer  to  the 
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The  department  of  the  Postmaster-General  is  under  Employes, 
the  control  of  a secretary,  whose  salary  ranges  from 
1,500/.  to  2,000/.  a year;  with  two  assistant  secretaries. 

The  number  of  employes  in  the  chief  offices  in  London, 

Dublin,  and  Edinburgh,  amounted,  in  1808,  to  4,430.w 

THE  SECRETARIAT  OP  STATE. 

The  origin  of  the  office  of  Secretary  of  Suite,  or,  as  it  Secretary 
was  formerly  styled,  King’s  Secretary,  is  difficult  to  trace.  of8ute- 
From  the  researches  of  Sir  Harris  Nicolas  we  may 
infer  that  the  ancient  English  monarchs,  like  those  of 
other  countries,  were  always  attended  by  a learned  eccle- 
siastic, known  at  first  as  their  ‘ clerk,’  and  afterwards  as 
‘ secretary,’  whose  duty  it  was  to  conduct  the  king’s 
correspondence,  and  to  convey  his  commands  in  writing 
to  the  high  officers  of  State,  when  they  were  not  per- 
sonally communicated  by  the  mouth  of  the  sovereign. 

These  functionaries  were  not,  however,  in  any  sense 
regarded  as  Secretaries  of  State,  nor  were  they  styled 
such,  in  England,  until  the  end  of  Queen  Elizabeth’s 
reign ; after  which  the  term  was  generally  employed  to 
designate  the  king’s  secretary.  Moreover,  unless  they 
had  a seat  in  the  Privy  Council,  they  were  never  ac- 
counted responsible  for  the  measures  of  government.* 

Until  the  middle  of  the  reign  of  Henry  VIH.,  the 
king’s  secretary  appears  always  to  have  been  a priest. 

After  a few  years’  service,  he  was  usually  promoted  to  a 
bishopric,  or  to  some  other  lucrative  post.  He  was  not 
ordinarily  a member  of  the  Privy  Council  until  the  time 
of  Henry  VI.,  but  when  admitted  to  this  distinction,  al- 
though he  shared  the  responsibilities  of  other  Councillors, 
he  was  otherwise  nothing  more  than  an  executive  officer, 


Post  Office  of  the  control  and  man-  * Civil  Service  Estimates  I8C8-9. 
agement  of  the  Electric  Telegraphs.  Revenue  depte.  pp.  .‘13—17. 

Commons  Papers,  18(17-8,  Nos.  202,  * Nicolas,  Pro.  of  Privy  Council, 

272.  Also  Edinb.  Rev.  Jan.  1800,  voL  vi.  pp.  xcvii.  cxxix. 

Art.  vi. 


Digitized  by  Google 


492 


THE  DEPARTMENTS  OF  STATE. 


Duties  and 
responsibi- 
lities of 
this  office. 


answerable  only  to  his  sovereign  for  the  performance  of 
his  duties,  which  entailed  upon  him  no  constitutional 
responsibility,  and  required  nothing  more  than  a faithful 
and  implicit  obedience  to  the  king’s  commands/ 

The  Secretary’s  office  became  gradually  more  import- 
ant from  this  period,  but  it  was  not  until  after  the 
Revolution  of  1688,  when  the  direction  of  public  affairs 
passed  from  the  Privy  Council  to  the  Cabinet,  that  the 
Secretary  of  State  began  to  assume  those  high  duties 
and  responsibilities  which  have  rendered  his  office  one  of 
the  most  important  and  influential  in  the  government, 
and  his  authority  to  use  the  name  of  the  sovereign,  such 
as  can  be  questioned  by  none  but  the  sovereign  himself. 
With  this  accession  of  dignity  and  authority,  he  became 
directly  answerable  to  Parliament  for  the  constitutional 
and  judicious  exercise  of  the  prerogatives  of  the  crown/ 
The  principal  Secretaries  of  State  have  the  sole  control 
of  the  business  of  their  respective  offices,  and  are  entirely 
responsible  for  all  affairs  of  State  transacted  therein ; sub- 
ject, of  course,  to  the  general  superintendence  of  the 
Cabinet  Council.* 

As  high  officers  of  State,  acting  in  the  name  and  on 
behalf  of  the  crown,  they  possess  great,  if  not  undefinable 
powers,  in  addition  to  those  which  they  derive  from  the 
statute  or  common  law.  In  cases  that  involve  the  liberty 
of  the  subject,  a Secretary  of  State  has  a right  to  act  in  a 
magisterial  capacity.  The  proper  safeguard  against  the 
abuse  of  these  enormous  powers  is  to  be  found  in  the 
protection  afforded  to  the  subject  from  all  illegal  acts,  by 
whomsoever  committed,  by  the  courts  of  law  ;b  as  well  as 
in  the  responsibility  for  evciy  act  of  administration  to  the 
high  court  of  Parliament.0 

7 Nicolai,  Pro.  of  Privy  Council,  straining  the  authority  of  a Secretary 
vol.  vi.  pp.  cxxxii.-cxxxiv.  of  State,  in  Broom’s'  Constitutional 

'Ibid.  p.cxxxvi.  Law,  pp.  526-617, 720,  n.  727.  See 

* Earl  Bussell,  Rep.  Committee  also,  Nicolas,  Pro.  of  Privy  Council, 
on  Education,  1865,  End.  2005.  vol.  vi.  p.  cxxxvii. 

b See  cases  cited  defining  and  re-  * See  ante,  vol.  i.  p.  209. 
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The  number  of  Secretaries  of  State  has  varied,  from 
time  to  time,  with  the  exigencies  of  the  public  service. 
"Up  to  the  reign  of  Henry  VUL,  it  was  customary  to 
have  but  one  secretary.  But  in  the  latter  part  of  this 
reign,  a second  principal  secretary  was  appointed,  with 
coordinate  powers  and  duties.  Thenceforth,  with  some 
exceptions,  it  became  usual  to  appoint  two  Secretaries  of 
State,  until  after  the  union  with  Scotland,  when,  as  will  be 
presently  noticed,  the  number  was  again  increased.  There 
are  now  five  Principal  Secretaries  of  State,  viz. : — the 
Home,  the  Foreign,  and  the  Colonial  Secretaries,  and  the 
Secretaries  for  War  and  for  India.  Constitutionally  con- 
sidered, however,  there  is  but  one  Secretary  of  State. 
The  office  may  be  said  to  be  in  commission,  as  its  division 
into  separate  departments  is  merely  by  conventional 
agreement.  Whatever  may  be  their  number,  the  Princi- 
pal Secretaries  of  State  really  constitute  but  one  officer, 
each  being  co-equal  and  co-ordinate  with  his  colleagues, 
and  authorised,  if  need  be,  to  transact  the  business  apper- 
taining to  all  or  either  of  them ; though,  each  has  a de- 
partment which  is  ordinarily  assigned  to  his  particular 
charge.4 

The  Secretaries  of  State  arc  the  oidy  authorised  chan- 
nels whereby  the  royal  pleasure  is  signified  to  any  part  of 
the  body  }>olitic,  whether  at  home  or  abroad ; and  either 
of  them  may  be  empowered  to  convey  the  Queen’s  com- 
mands, at  any  time,  to  any  person.0  The  counter-signa- 
ture of  a Secretary  of  State  is  necessary  to  give  validity 
to  the  sign-manual.  It  is  under  this  safeguard  that  the 
patronage  of  the  crown  is  administered,  and  every  official 
act  of  the  crown  performed.  Thus,  while  the  personal 
immunity  of  the  sovereign  is  secured,  a responsible  ad- 
viser for  every  act  is  provided,  who  must  be  prepared 
to  answer  for  what  the  crown  has  done.' 

4 Pro.  of  Privy  Coun.  vol.  vi.  pp.  the  Anny,  1800,  pp.  vi.  vii.  Evid.  p. 
cviii.  cxxiii.  cxxx.  cxxxix.  82.  Sir'R.  IVel,  in  Mirror  of  Pari. 

r Rep.  Com.  on  Foreign  Trade,  1820,  p.  800.  And  see  ante,  vol.  i. 
1804,  Evid.  1833.  pp.  170-172. 

f Rep.  Corn,  on  Organisation  of 
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A Secretary  of  State  is  appointed  directly  by  the 
crown,  and  is  removable  at  the  royal  pleasure  : but  tvhile 
he  holds  the  seals  of  his  office  he  is  responsible  for  the 
acts  of  his  sovereign,  and  administers  the  royal  authority 
and  prerogative  which  are  delegated  to  him  without  re- 
serve. In  time  of  war,  or  in  cases  of  emergency,  the 
Secretaries  of  State  exercise  a power  direct  from  the 
crown,  even  over  their  colleagues  in  the  administration. 
Thus,  Lord  Chatham,  when  Secretary  of  State,  is  said  to 
have  required  the  First  Lord  of  the  Admiralty  to  sign 
instructions  which  he  did  not  allow  him  to  read.*  Both 
military  and  naval  commanders,  during  the  Peninsular 
campaigns,  corresponded  direct  with  the  Secretary  of 
State.  And  more  recently,  Mr.  Sidney  Herbert,  when 
Secretary-at-War  and  a Cabinet  minister,  was  overruled 
and  controlled,  in  a matter  within  his  own  department, 
by  a written  order  from  a Secretary  of  State.h 

A Secretary  of  State  receives  his  investiture  by  the  de- 
livery of  the  seals  of  office  from  the  hand  of  the  sovereign 
in  council,  and  the  appointment  is  formally  terminated 
by  the  return  of  the  seals  into  the  sovereign’s  hands. 
Upon  the  delivery  of  the  seals,1  although  he  may  not 
have  received  a patent,  a Secretary  of  State  becomes  in- 
vested with  the  full  enjoyment  and  exercise  of  all  his 
powers.  It  has  been  the  general  practice,  however,  since 
the  year  1578,  at  least,  to  issue  letters  patent  of  appoint- 
ment, during  pleasure ; but  in  the  frequent  changes  of 
office,  of  late  years,  this  has  sometimes  been  dispensed 
with.  But  the  attention  of  Parliament  having  been 
directed  to  this  irregularity,  it  has  been  decided  that 


' Pee  pod,  p.  690. 

11  Rep.  on  Org.of  Armv,  1800,  pp. 
390,  44/. 

1 The  seals  are  three  in  number, 
namely,  the  Signet,  which  contains 
the  royal  arms  and  supporters ; an- 
other seal  of  a smaller  size,  having 
an  escutcheon  of  the  king’s  arms 
only ; and  a still  smaller  seal,  called 
the  Cachet,  which  is  similarly  en- 


graved. Either  the  Signet  or  the 
second  seal  above  mentioned,  accord- 
ing to  circumstances,  is  affixed  to  the 
instruments  which  receive  the  royal 
signature.  The  Cachet  is  only  used 
for  scaling  the  king’s  (or  queen’s) 
letters  to  sovereign  princes.  I’ro. 
Privy  Council,  vol.  vi.  p.  ccxviii.  Stat. 
14  & lo  Viet.  c.  82. 
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hereafter  the  necessity  for  taking  out  a patent  will  be 
strictly  maintained.1  The  patent  is  couched  in  general 
terms,  conferring  the  office  without  limitation  of  powers. 
There  is  a fee  of  200/.  payable  upon  the  receipt  of  the 
patent,  which  payment  has  been  recently  enforced  by 
order  of  the  Chancellor  of  the  Exchequer.11  Upon  the 
creation  of  the  office  of  Secretary  of  State,  for  War,  in 
1855,  a supplementary  patent  was  issued  containing  cer- 
tain special  reservations  in  the  powers  granted  to  that 
functionary ; the  constitutional  question  arising  out  of 
wliich  will  come  under  review  w’hen  we  are  considering 
the  powers  belonging  to  this  department  of  the  secretariat. 

The  Secretaries  of  State  were  formerly  resident  in  the 
royal  household,  and  continue  to  be  in  personal  attend- 
ance upon  the  Sovereign  on  all  public  ceremonies  and 
state  occasions.  One  is  always  in  attendance  upon  the 
Queen  during  her  occasional  visits  to  various  parts  of  the 
kingdom ; and  it  is  a rule  that  one  must  always  be  pre- 
sent in  the  metropolis.1 

The  Secretaries  of  State  are  invariably  members  of  the 
Privy  Council,  and  have  always  a seat  in  the  Cabinet. 
As  Cabinet  ministers  it  is  necessary  that  they  should  sit 
in  one  or  other  of  the  Houses  of  Parliament. 

Pursuant  to  the  statute  of  Anne,1”  two  only  of  the  Prin- 
cipal Secretaries  of  State  (and  two  Under-Secretaries) 
were  at  liberty  to  sit  at  any  one  time  in  the  House  of 
Commons.  This  was  the  actual  number  of  Secretaries  of 
State  at  that  time.  But  in  1708,  Queen  Anne  herself,  in 
consequence  of  the  increase  of  public  business  consequent 
upon  the  union  with  Scotland,  appointed  a third  secretary. 


J I’roe.  Privy  Council,  vol.  vi.  p, 
cxxxix.  Hans.  Dob.  vol.  cxli.  pp. 
1 10.i,  1247.  Ibid.  vol.  cxlii.p.  020. 
Ibid.  vol.  cxliii.  p.  1420. 

‘ Ibid.  vol.  cliii.  pp.  1.100,  1608, 
1828. 

1 Hop.  on  Off.  Sal.  1850,  Evid. 
1217.  Macaulay,  Hiat.  of  Eng.  vol.  iv. 

p.  0. 


" Chap.  7,  see.  25,  ns  construed  in 
connection  with  the  Act  22  Geo.  III. 
c.  82,  abolishing  the  third  Secretary- 
ship of  State,  and  declaring  that  if  the 
same  should  be  afterwards  revived, 
it  should  be  deemed  a ‘ new  office,’ 
rendering  the  incumbent  thereof  in- 
eligible to  a seat  in  the  House  of 
Commons. 


To  attend 
on  the 
Sovereign, 
&c. 


Presence  in 
Parlia- 
ment. 
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On  a vacancy  occurring  in  this  office  in  1746,  the  third 
secretaryship  was  dispensed  with.  This  continued  until 
1768,  when  the  increase  of  Colonial  business  rendered 
it  again  necessary  to  appoint  a third  secretary,  to  take 
charge  of  the  same.”  But  in  1782,  upon  the  recommend- 
ation of  Edmund  Burke,  and  as  a measure  of  econo- 
mical reform,  the  office  of  third  Secretary  of  State  was 
abolished  by’ the  Act  22  Geo.  III.  c.  82,  and  the  charge 
of  the  colonies  transferred  to  the  Home  Secretary.  In 
1794,  owing  to  the  increase  of  military  correspondence, 
consequent  upon  the  war  with  France,  it  became  neces- 
sary, once  more,  to  appoint  a third  Secretary  for  War. 
And  in  1801,  the  charge  of  the  colonies  was  added  to 
this  department 

On  December  30,  1794,  a point  of  order  was  raised  in  the  House 
of  Commons  to  the  effect  that  the  presence  therein  of  Mr.  Secretary 
Dundas,  the  Secretary  for  the  new  department  of  War,  was  con- 
trary to  the  statute  of  Anne  above  mentioned.  To  this  it  was  replied 
that  inasmuch  as  Mr.  Dnndas  had  been  Home  Secretary  before  the 
charge  of  the  War  Department  was  assigned  to  him,  the  Duke  of 
Portland,  the  new  Home  Secretary,  must  be  considered  ns  the 
‘ third  Secretary  ’ under  the  statute : but  that  as  his  Grace  sat  in  the 
House  of  Lords,  the  statute  had  not  been  violated.0  On  November 
7, 1797,  the  objection  was  again  raised  upon  a formal  motion.  Bnt 
it  was  opposed  by  Mr.  Pitt  on  the  same  grounds  as  before,  and  was 
negatived  on  a division.*1  Since  this  time  it  has  been  the  practice 
that  one,  at  least,  of  the  principal  Secretaries  of  State  should  be  a 
member  of  the  House  of  Lords. 

In  1854,  upon  the  creation  of  a fourth  Secretaryship 
of  State,  for  the  exclusive  charge  of  the  War  Department, 
it  was  necessary  to  pass  an  Act  of  Parliament  to  enable  a 
third  Secretary  of  State,  and  a third  Under-Secretary,  to 
sit  in  the  House  of  Commons. ^ So  also,  upon  the  crea- 
tion of  a fifth  Secretaryship,  for  India,  in  1 858,  it  became 
necessary  for  an  Act  to  be  passed  authorising  any  four  of 


" Cox.  Inst.  605.  v I bill.  vol.  xxxiii.  p.  077. 

” Pari.  Hist.  vol.  xxxi.  p.  1003.  s IS  & 10  Viet  c.  10. 


Digitized  by  Google 


THE  SECRETARIAT. 


4D7 


the  principal  secretaries  of  state,  and  under-secretaries, 
to  hold  seats  in  that  House/ 

Every  principal  secretary  of  state  receives  a salary  of  Salary. 
5,000/.  per  annum ; and  there  is  attached  to  each  branch 
of  the  secretariat  a permanent  under-secretary,  with  a Under- 
salary  of  2,000/  a year,  and  a parliamentary,  or  political  0f  state.' 
under-secretary,  with  a salary  of  1,500/.  a year/ 


The  Under-Secretaries  of  State 

are  appointed  by  the  joint  action  of  the  head  of  the 
department,  and  the  Prime  Minister.  The  secretary 
would  probably  consider  that  the  Premier  was  respon- 
sible for  the  general  conduct  of  public  affairs,  and  would 
be  ready  to  acquiesce  in  the  appointment  of  any  capable 
person  suggested  by  him,  while  he  might  himself  recom- 
mend some  one  in  whom  he  had  particular  confidence/ 

All  matters  relating  to  the  discipline  of  the  office  de- 
volve upon  the  permanent  under-secretary,  and  the 
whole  of  the  work  passes  through  his  hands. 

The  political  under-secretary  has  the  general  super-  P-nuioai 
vision  of  all  that  is  done  in  the  department,  but  is  unable  Secretary, 
to  devote  much  time  to  the  details  of  ordinary  official 
business,  on  account  of  the  engrossing  nature  of  his  par- 
liamentary duties.  He  is  required  to  represent  his  de- 
partment in  Parliament;  and  if  the  principal  secretary  of 
state  be  a member  of  the  House  of  Lords,  he  should  have 
a seat  in  the  House  of  Commons.  Political  under-secre- 
taries are  also  frequently  called  upon  to  represent  either 
their  own  department,  or  the  government  generally,  upon 
parliamentary  committees/ 


’ 21  & 22  Viet.  c.  100,  sec.  4.  In  been  already  noted.  See  ante,  p.  257. 
1804,  a question  of  order  arose  in  the  * See  Civil  Service  Estimates  for 
House  of  Commons,  in  consequence  1808-9.  Class  II. 
of  five  under-secretaries  of  state  * Rep.  on  Official  Salaries,  1850. 
holding  seats  in  the  House  together.  Evid.  .100. 

The  particulars  of  this  case  have  “ Rep.  on  OH.  Sal.  1850.  Evid. 
VOL,.  II.  K K 
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Every  branch  of  the  secretariat,  with  the  exception  of 
the  Home  Department,  has  a permanent  assistant  under- 
secretary, who  shares  the  labours  of  his  superior,  and 
superintends  the  business  of  the  office,  during  his  unavoid- 
able absence.  These  assistants  receive,  each  of  them, 
1,500/.  per  annum. 

The  permanent  heads  of  departments  have  to  write  the 
drafts  of  despatches.  If  a despatch  arrives  which  adverts 
to  former  correspondence,  they  are  required  to  refer  to 
the  same,  and  to  prepare  a minute  of  the  subjects  which 
particularly  require  attention,  suggesting  the  course  that 
ought  to  be  taken  in  the  matter.  This  minute  is  first 
submitted  to  the  permanent  under-secretary,  then  to  the 
parliamentary  under-secretary,  and  then  to  the  secre- 
tary of  state.  All  ordinary  business  is  expected  to  reach 
the  secretary  of  state  in  such  a form,  that  he  can  dispose 
of  it  by  simply  adding  his  initials.T 

The  permanent  under-secretaries  of  the  great  depart- 
ments of  state  are  empowered  in  all  official  correspon- 
dence to  make  use  of  the  name  of  the  department,  as  they 
would  a common  seal.  They  do  so  upon  their  own  re- 
sponsibility ; and  if  they  abuse  or  misuse  their  trust,  an 
appeal  can  be  made  to  the  chief ; who  is  really  as  respon- 
sible to  the  crown  and  to  Parliament  for  the  act  of  his 
subordinate  as  if  he  had  signed  the  document  himself.w 
Thus,  in  the  Treasury,  the  Admiralty,  or  the  Education 
Office,  the  secretary  would  write  in  the  name  of  ‘ My 
Lords,’  and  in  any  branch  of  the  secretariat,  in  the  name  of 
the  particular  secretary  of  state,  although  practically  the 
communication  would  emanate  from  the  under-secretary 
liimself.  Considering  the  immense  amount  of  business 
which  passes  through  the  principal  public  departments, 
such  an  arrangement  is  unavoidable,  as  it  would  be  impos- 
sible to  submit  the  correspondence,  in  every  instance,  to 

89,  1471,  &c.,  1939,  See.  Rep.  Com.  • Rep. Off.  Sal.  1830.Evid.  1548, &c. 

on  Diplomatic  Service,  1801,  pp.  - See  Hans.  Deb.  vol.  cxcii.  p. 

60,94.  1825;  ante,  p.  174. 
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the  official  head.  But  in  every  doubtful  or  difficult  case, 
the  head  of  the  department  is  appealed  to,  and  his  in- 
structions obeyed.1 

Drafts  of  despatches,  and  other  important  papers,  are 
circulated  amongst  the  members  of  the  Cabinet,  in  private 
despatch  boxes,  to  which  each  Cabinet  minister  has  a 
master-key.  These  boxes  are  conveyed  to  and  fro  in 
charge  of  queen’s  messengers,  who  are  confidential  ser- 
vants, all  of  them,  nominally,  upon  the  staff  of  the  Foreign 
Secretary’s  office.  In  practice,  however,  they  are  divided 
into  two  classes,  for  home  and  foreign  service ; and  as 
their  duties  require  them  to  be  at  the  command  of  all  the 
Cabinet  ministers,  vacancies  in  their  number  are  filled  up 
by  each  of  the  secretaries  of  state,  in  rotation.7 

The  establishments  of  the  several  branches  of  the  se- 
cretariat are  regulated  by  order  in  council. 

The  Secretaries  of  State  for  the  Home  Department,  for 
the  Colonies,  and  for  India,  are  each  assisted  by  a stand- 
ing counsel,  as  their  confidential  adviser  upon  legal  ques- 
tions. The  standing  counsel  to  the  Home  Office  is  usually 
employed  professionally  in  drafting  government  Bills.* 


The  Home  Secretary. 

The  Secretary  of  State  for  the  Home  Department  has 
direct  supervision  over  all  matters  relating  to  the  internal 
affairs  of  Great  Britain  and  Ireland  ; but  England  is  such 
a self-governing  country  that  a large  proportion  of  ad- 
ministrative business  is  transacted  without  the  necessity 
for  his  immediate  control.  His  duties  and  responsibilities 
are  principally  confined  to  the  maintenance  of  the  internal 
peace  of  the  United  Kingdom,  the  security  of  the  laws. 


* Hep.  Com.  on  Education,  1865.  * Hang.  Deb.  vol.  clrar.  pp.  1208, 

Evid.  145,  &c.  290,  338-356.  And  1235.  As  to  the  eligibility  of  the 
see  pod , p.  640.  standing  counsel  to  sit  in  the  House 

1 Murray’s  Handbook,  p.  276.  of  Commons,  see  ante,  p.  266. 
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and  the  general  oversight  in  the  administration  of  criminal 
justice. 

The  Home  Secretary  is  especially  responsible  for  the 
preservation  of  the  public  peace,  for  the  due  administra- 
tion of  the  criminal  law,  so  far  as  the  prerogative  of  the 
crown  is  concerned,  and  for  the  security  of  life  and  pro- 
perty throughout  the  kingdom.  For  this  purpose,  acting 
in  the  name  of  the  sovereign,  he  exercises  by  long  usage 
extensive  powers  over  the  civil  and  military  authorities  of 
the  country.  He  himself  is  a magistrate,  and  has  a power 
of  commitment  to  prison  by  warrant  for  just  cause.*  So 
far  as  regards  the  movements  of  the  regular  army,  and 
the  direction  of  the  militia,  yeomanry,  and  volunteer 
forces,  his  authority  was  superseded  by  the  appointment, 
in  1854,  of  a Secretary  of  State  for  War.  But  in  the 
suppression  of  riots  and  tumults,  the  Home  Secretary 
would  still  be  the  proper  channel  for  conveying  her  ma- 
jesty’s commands  to  the  lords-lieutenant  of  counties,  or 
to  the  officers  in  charge  of  districts,  placing  them  in  com- 
munication with  the  magistracy  upon  any  emergency,  and 
directing  them  how  to  act.b 

In  addition  to  his  prescriptive  police  powers,  large 
statutory  authority  has,  within  the  last  forty  years,  been 
specially  assigned  to  the  Home  Secretary.  He  lias  a direct 
controlling  power  over  the  administration  of  justice  and 
police  in  the  municipal  boroughs,  and  over  the  police  in 
and  around  London,  aud  the  supervision  of  the  county 
constabulary.0  He  also  exercises,  by  long  usage,  a power 


• Lord  Campbell,  in  6 Ellis  and 
Blackburn,  353.  I xml  John  Russell, 
in  Ilans.  Deb.  rol.  xcii.  p.  355. 

b Hans.  Deb.  vol.  cxxxi.  p.  237. 
And  see  Ibid.  vol.  clxix.  p.  IDS. 
Report  of  Commissioners  on  the 
Volunteer  Force,  Commons  Papers, 
1862,  vol.  xxvii.  p.  8ft.  For  re- 
turns of  applications  to  Home  Sec- 
retary for  a military  force  in  aid 
of  the  civil  power  in  England,  and 
of  cases  wherein  magistrates  have 


acted  without  previous  application  to 
government,  see  Commons  Papers, 
1855,  vol.  xxxii.  p.  60ft,  and  1850, 
vol.  1.  p.  621. 

0 Objections  have  been  urged 
against  the  excessive  extension  of 
the  police  force  of  late  years,  and  its 
subjection  to  the  direct  and  exclusive 
control  of  the  Homo  Office.  See 
Pete  on  Taxation,  pp.  332-3311.  Jn 
1833,  complaint  was  made  to  the  II. 
of  Commons  of  the  conduct  of  the 
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to  examine  and  commit  for  trial  persons  charged  with 
offences  against  the  state ; and  he  may,  by  virtue  of  recent 
statutes,  direct  certain  fugitive  offenders  from  France  and 
the  United  States  of  America  to  be  delivered  to  their 
respective  governments.  He  has  a similar  power  with 
respect  to  colonial  offenders,  and  may  authorise  the  execu- 
tion of  warrants,  under  which  they  may  be  apprehended 
and  returned  to  the  colonies  for  trial. 

In  carrying  out  the  provisions  of  the  Local  Government 
Act  of  1858,  for  self-government,  load  improvement,  and 
the  preservation  of  the  public  health  in  towns,  the  Home 
Secretary  (in  connection  with  the  medical  department  of 
the  Privy  Council)  has  a superintending  power ; also,  in 
regard  to  interments,  and  the  opening  and  closing  of 
burial  grounds,  on  sanitary  considerations. 

Other  duties  have  been  imposed  upon  the  Home  Secre- 
tary by  the  Acts  for  the  regulation  of  factory  labour,  for 
the  inspection  of  fisheries  and  of  coal  mines,  for  the  regu- 
lation of  labour  in  mines  and  collieries,  for  the  regulation 
of  schools  of  anatomy,  for  the  protection  of  paujrer  luna- 
tics, and  for  the  general  control  and  supervision  of  lunatic 
asylums. 

The  Home  Secretary  has  the  general  oversight  and 
ultimate  control  in  all  matters  relating  to  prisons,  peni- 
tentiaries, reformatories,  criminals,  and  the  administration 
of  criminal  justice.  He  is  especially  responsible  for  the 
exercise  of  the  royal  prerogative  in  the  reprieve  or  pardon 
of  convicted  offenders,  or  the  commutation  of  their  sen- 
tences. Applications  for  the  exercise  of  the  prerogative 
of  mercy,  amounting  to  some  thousands  of  cases  in  a 
year,  occasion  great  Labour  to  this  officer,  requiring  al- 
ways his  personal  investigation  and  decision,  with  such 
assistance  as  may  be  derived  from  the  judges  before  whom 


police  force,  imputing  to  them  equi-  committee  elicited  little  more  than 
vocal  practices,  too  much  akin  to  the  the  misconduct  of  a single  policeman, 
spy  system,  so  prevalent  on  the  Con-  who  was  dismissed  from  the  service, 
tinent  ; but  enquiry  by  a select  See  ant*,  vol.  i.  p.  358. 
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the  case  in  question  has  been  tried.  Hence  he  is  obliged 
to  be  in  frequent  communication  with  the  presiding  judges 
at  the  assizes,  and  of  the  central  criminal  court,  and  also 
with  the  local  magistracy  throughout  the  kingdom.1*  Com- 
plaints in  reference  to  the  conduct  of  particular  magistrates 
are  forwarded  (through  the  lord-lieutenant  of  the  county) 
to  the  Home  Secretary,  by  whom  they  are  transmitted  for 
the  consideration  of  the  Lord  Chancellor. 

These  are  the  principal  duties  of  the  Home  Secretary, 
in  relation  to  administrative  affairs,  but  he  exercises  con- 
trolling powers,  under  the  provisions  of  several  statutes, 
in  respect  to  the  registration  of  births,  deaths  and  mar- 
riages, the  commutation  of  tithes,  the  enclosure  of  com- 
mons, turnpike  trusts,  small  debts  courts,  the  registration 
of  aliens,  &c.,  and  he  is  empowered  to  grant  certificates 
of  naturalisation,  conferring  civil  rights  as  British  sub- 
jects on  foreigners  of  good  repute  who  are  able  to  produce 
proofs  of  a long  residence  and  intention  to  continue  to 
reside  in  the  United  Kingdom. 

The  Home  Secretary  has  the  formal  preparation  and  au- 
thentication of  such  royal  warrants,  grants,  approbations 
of  lords-lieutenant,  appointments,  patents,  licenses,  &c.,  as 
do  not  specially  belong  to  the  other  branches  of  the  secre- 
tariat, or  to  the  Treasury.  All  such  matters  pass  through 
his  office,  and  are  laid  by  him  before  the  sovereign  for 
signature  or  approbation.”  He  also  receives  all  addresses 
to  the  queen  (except  those  presented  at  levees),  and  all 
memorials  and  petitions,  upon  which,  if  respectfully 
worded,  he  takes  the  royal  pleasure,  and  conveys  the 
same  to  the  persons  from  whom  they  emanated,  acting  as 
the  official  channel  of  communication  between  the  sove- 
reign and  her  subjects. 

The  Home  Secretary  recommends  to  the  sovereign  for 
the  honour  of  civil  knighthood.  By  long  custom,  he  no- 


4 Rep.  on  Off.  Sal.  1850.  Evid.  turn,  vol.  v.  p.  344.  Ante,  vol.  i.  p.  344. 
2887.  Campbell’s  Chancellors,  i.  lOn.  ' First  Report  on  Fees,  1/80,  p. 
Harrison  t>.  Bush,  Ellis  and  Black-  19. 
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inmates  to  some  of  the  offices  in  the  gift  of  the  crowu, 
and  many  offices  have  been  placed  in  his  gift  by  recent 
statutes.  In  his  patronage  is  included  that  of  his  own 
department  and  the  State  Paper  office.  He  nominates  the 
Keeper  of  the  Records  in  the  Tower,  and  the  Chief  Porter 
of  the  Tower,  the  Military  Knights  of  Windsor,  and  the 
almsmen  of  the  various  cathedrals ; also  the  chief  officers 
of  the  Channel  Islands  and  the  Isle  of  Man.  He  has  also 
the  patronage  appertaining  to  the  police  and  to  prisons, 
and  the  appointment  of  the  various  government  inspectors 
of  factories,  mines,  &c.,  and  to  several  important  offices 
in  Scotland.  The  minor  patronage  in  the  hands  of  the 
Home  Secretary,  including  numerous  appointments  to 
benefices  in  the  Established  Church  of  Scotland,  is  dis- 
tributed by  him  in  the  ordinary  discharge  of  his  duties, 
and  without  reference  to  the  crown/ 

His  authority  extends  over  England,  Wales,  and  Scot- 
land, the  Channel  Islands,  and  the  Isle  of  Man,  and  he  is 
the  organ  of  communication  between  the  Cabinet  and  the 
vice  regal  government  of  Ireland,  for  which  he  is  deemed 
personally  responsible  ; and  thougli  he  does  not  interfere 
actively  in  lesser  matters,  he  is  informed  of  and  advises 
upon  all  the  more  important  measures  adopted  in  that 
couutry.® 

The  following  political  officers,  all  of  whom  are  usually 
in  Parliament,  are  subordinate  to  the  Home  Secretary, 
i.e.  the  parliamentary  Under-Secretary  for  the  Home  De- 
partment, the  two  law  officers  of  the  crown,  the  Presi- 
dent and  Secretary  of  the  Poor  Law  Board,  the  Chief 
Secretary  for  Ireland,  and  the  Attorney-General  for  Ire- 
land, and  the  Lord  Advocate  for  Scotland.11 

There  are  two  under-secretaries — one  permanent  and 


' Mr.  Gladstone,  in  Hans.  Deb.  account  of  the  several  minor  depart- 
vol.  clxxxv.  p.  1118.  merits,  &c.,  which  are  more  or  leas 

* See  post,  p.  717.  And  Murray's  directly  subject  to  his  control  and 
Handbook,  pp.  103-175  for  further  superintendence, 
particulars  respecting  the  patronage  " Hep.  on  Off.  Sal.  1850.  Evid. 
of  the  Home  Secretary,  and  for  an  2737.  /W,p.  710. 
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the  other  parliamentary.  The  former  has  charge  of  the 
law  and  criminal  business  and  the  general  domestic  cor- 
respondence ; the  latter  conducts  the  correspondence  with 
Ireland,  Scotland,  and  the  Channel  Islands,  together  with 
the  parliamentary  business  and  the  correspondence  con- 
nected therewith.1  Full  particulars  in  regard  to  the 
Home  Office,  and  the  several  departments  subordinate 
thereto,  will  be  found  in  the  Civil  Service  Estimates  for 
the  year  ending  March  31,  1869,  Class  ii.  No.  3. 


The  Foreign  Secretary. 

The  duties  of  the  Secretary  of  State  for  Foreign  Affairs 
are  not  so  varied  as  those  of  the  other  secretaries,  but 
they  are  nevertheless  most  important  and  influential.  He 
is  the  official  organ  and  responsible  adviser  of  the  crown 
in  all  communications  between  Great  Britain  and  foreign 
powers.  The  constitution  vests  in  the  crown  the  conduct 
of  all  foreign  negotiations,  and  the  Foreign  Secretary  is 
the  minister  charged  with  this  duty.  He  negotiates  all 
treaties,  leagues  and  alliances  with  foreign  slates,  either 
directly  with  their  representatives  in  this  country,  or 
through  the  British  ministers  abroad.  It  is  his  duty  to 
afford  protection  to  British  subjects  residing  abroad,  to 
enquire  into  their  complaints,  and  to  demand  redress  and 
satisfaction  for  any  injuries  they  may  sustain  at  the  hands 
of  foreigners.  He  introduces  to  his  sovereign  all  foreign 
ministers  accredited  to  the  British  government ; he  en- 
quires into  and  redresses  their  just  complaints,  and  main- 
tains their  privileges  inviolate. 

He  keeps  the  ministers  of  foreign  governments  informed 
of  any  acts  of  his  own  government,  or  of  her  majesty’s 
subjects,  which  may  be  liable  to  misconstruction,  ex- 
plaining their  nature  and  purport;  and  it  his  duty  to 
maintain,  as  far  as  possible,  a friendly  understanding  with 


1 Commons  Papers,  1847-8,  vol.  xviii.  pp.  278,  270. 
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foreign  powers,  while  he  loses  no  opportunity  of  ad- 
vancing the  interests  of  his  own  country.  On  such  matters 
he  is  in  regular  and  frequent  communication  with  the 
diplomatic  agents  of  the  British  government  abroad,  and 
receives  from  them  like  information  and  explanations  from 
the  governments  to  which  they  are  accredited. 

The  Foreign  Secretary  grants  passports  to  native  born 
or  naturalised  British  subjects  going  abroad,  under  the 
regulations  in  force  concerning  the  same. 

Intimately  connected  with  this  department  of  state  are 
the  ambassadors,  diplomatic  agents,  and  consuls,  accre- 
dited or  employed  in  foreign  countries ; in  fact,  the 
diplomatic  service  may  properly  be  regarded  as  a portion 
of  the  Foreign  Office  serving  abroad.  They  are  the  eyes, 
and  ears,  and  tongues  by  which  the  British  government 
sees,  and  hears,  and  speaks  in  its  foreign  relations.1 

Formerly,  it  was  customary  that  the  representatives  of 
the  British  crown  at  all  the  great  courts  should  be  known 
political  adherents  of  the  party  in  power,  and  the  heads  of 
the  principal  missions,  such  as  Paris,  Vienna,  Constanti- 
nople and  St.  Petersburg,  were  removed  on  a change  of 
administration  at  home.  But  while  it  is  certainly  impor- 
tant that  the  ministers  at  the  great  courts  should  have 
the  political  confidence  of  the  government  of  the  day,  it 
has  not  of  late  years  been  usual,  as  a rule,  to  change  these 
officers  on  the  appointment  of  a new  ministry.  The  practice 
is  now  conformed  to  the  system  which  prevails  on  the 
Continent,  where  foreign  ministers  are  considered  as  being 
totally  independent  of  any  political  party,  and  as  the  mere 
organs  of  the  government  by  whom  they  are  employed. 
In  general,  the  foreign  policy  of  the  British  government 
is  so  uniform  and  consistent,  that  it  is  not  difficult  for  a 
minister  to  carry  out  instructions  from  secretaries  of  state 
of  different  political  opinions.  If,  however,  he  has  become 


J Murray's  Handbook,  170-178.  agents  aro  defined,  and  their  duties 
And  see  p.  178,  where  the  respective  described.  And  see  ante,  vol.  i.  p. 
positions  of  the  different  diplomatic  001. 
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personally  committed  to  a particular  policy,  a new  Foreign 
Secretary,  on  taking  office,  would  naturally  consult  him 
as  to  whether  he  could  conscientiously  and  zealously  carry 
out  instructions  of  a different  description,  more  especially 
if,  being  a member  of  the  House  of  Lords,  he  should  have 
voted,  in  person  or  by  proxy,  against  the  incoming  ad- 
ministration ; because  it  is  necessary  for  the  benefit  of  the 
state  that  there  should  be  reciprocal  confidence  between 
the  Foreign  Secretary  and  the  agents  of  the  crown  in 
other  countries.11 

The  leading  features  of  our  foreign  policy  are — to  pro- 
mote and  extend  our  commercial  relations,  not  to  inter- 
fere unnecessarily  in  the  affairs  of  other  countries,  and  to 
endeavour,  as  far  as  we  legitimately  can,  to  promote  the 
good  government  and  prosperity  of  other  countries.  The 
policy  of  England  in  this  respect  is  consistent,  and,  to  a 
certain  degree,  unchanging ; and  there  is  no  reason  why 
ministers  at  the  smaller  missions,  at  all  events,  should  not 
always  be  able  to  carry  out  a policy  of  this  kind.1 

Communications  frequently  pass  between  public  officers 
on  foreign  service  and  the  Foreign  Office  by  means  of 
private  letters.™  This  is  done  in  cases  where  the  interests 
of  the  public  service  require  that  freedom  of  communica- 
tion, coupled  with  mutual  confidence  and  secresy,  should 
be  maintained.  These  letters  are  strictly  secret,  and  can- 
not be  produced  ■without  the  consent  of  the  individual 
from  whom  they  emanated,  unless,  as  sometimes  occurs, 
they  are  formally  made  public  letters,  by  a subsequent  act 
on  the  part  of  the  writer."  The  rules  respecting  private 
correspondence  between  the  Foreign  Office  and  the  minis- 
ters abroad  have  been  thus  stated.  No  instructions  on 
which  any  servant  of  the  crown  is  required  to  act  should 

‘ Rep.  of  Com.  on  Diplomatic  ° Ante,  vol.  i.  p.  (104.  And  see 
Service,  1801,  pp.  89,  104,  1 /O.  And  Sir  James  Graham’s  explanation 
see  Mans.  Deb.  vol.  clxix.  p.  1040.  and  justification  of  this  system 

1 Rep.  com.  DipL  Serv.  1861,  Lord  in  his  evidence  before  the  Sebastopol 
Clarendon’s  evidence,  p.  110 ; and  see  Committee, Commons  Papers,  1834-5, 
p.  170.  vol.  ix.  pt.  3,  pp.  273-276. 

" Hans.  Deb.  voL  clvii.  p.  1182. 
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be  sent  in  a private  letter,  unless  also  accompanied  by  a 
public  despatch.  Letters  or  despatches  marked  ‘ private 
and  confidential,’  if  written  in  regular  form,  on  large 
paper,  are  usually  considered  as  part  of  the  public  cor- 
respondence, subject,  as  regards  publicity,  to  the  discretion 
of  the  Secretary  of  State  ; but  private  letters  between 
public  functionaries,  although  relating  to  public  aflairs,  if 
marked  ‘ private,’  and  written  in  the  usual  form  of  private 
personal  correspondence,  are  veiy  rarely  seen  by  any 
one,  except  the  Foreign  Secretary  himself,  and  perhaps 
the  Prime  Minister ; and  they  ought  not  to  be  commu- 
nicated to  the  public  without  the  consent  of  the  writer. 
Copies  of  all  private  and  confidential  despatches  are  left 
on  record  in  the  office  of  the  embassy,  but  no  record  is 
kept  of  private  correspondence.0  As  a matter  of  usage, 
the  Foreign  Secretary  is  not  bound  to  place  those  private 
letters  even  in  the  hands  of  his  sovereign.  They  may 
occasionally  be  communicated  to  his  colleagues  in  office, 
but  they  come  so  frequently,  and  the  other  ministers  are 
so  absorbed  in  their  own  departments,  that  they  wovdd 
seldom  care  to  see  or  have  leisure  to  peruse  them.  Upon 
quitting  office,  the  Foreign  Secretary  takes  them  with  him, 
and  they  therefore  form  no  part  of  the  record  of  our 
diplomatic  transactions  or  authentic  history.p  Though  it 
is,  in  fact,  ‘ entirely  in  the  discretion  of  the  Secretary  of 
State  to  make  use  of  information  conveyed  in  private 
letters  in  any  way  which  he  pleases,’  and  to  cause  such 
letters  to  be  ‘ made  public  and  printed,’  if  he  think  fit.’ 
The  practice  of  private  diplomatic  correspondence 
between  the  Foreign  Secretary  and  the  diplomatic  ser- 
vants of  the  crown,  has  been  severely  animadverted  upon 
in  Parliament,  but  all  those  who  had  filled  the  office  of 


° Hans.  Deb.  vol.  clvii.  pp.  91-10*2.  ' Ibid.  pp.  01,  304,  2113.  See  also 

Rep.  of  Com.  on  Diplomatic  Service,  Smith’s  Pari.  Remembrancer,  1857-8, 
1861,  pp.  167,  211.  p.  29,  with  precedents  respecting  pri- 

p Mr. Disraeli,  Hans.  Deb.  vol.  clvii.  rate  correspondences  between  English 
p.  301 ; and  see  pp.  1179,  1181.  ministers  and  ambassadors  abroad. 

<■  Ibid.  p.  2134. 
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Foreign  Secretary,  together  with  other  eminent  and  ex- 
perienced public  men  who  were  examined  upon  the  sub- 
ject before  the  Committee  on  Diplomatic  Service,  in 
18G1,  concurred  in  the  opinion  that  it  was  necessary,  and 
of  great  public  advantage.  This  will  more  fully  appear 
from  the  following  abstract  of  evidence  given  before  that 
committee.  Lord  Wodehouse  (the  political  Under-Se- 
cretary for  Foreign  Affairs),  said  that  he  thought  it  indis- 
pensable that  there  should  be  a private  correspondence 
kept  up  between  the  Foreign  Secretary  and  the  heads  of 
missions  abroad;  but  all  matters  of  public  importance 
should  be  formally  recorded  in  despatches,  so  that  there 
may  be  a complete  record  at  the  Foreign  Office  of  all  the 
transactions  of  the  government  with  foreign  powers,  and 
a private  letter  should  only  be  supplementary  to  a public 
despatch,  containing  perhaps  particulars  of  a private 
nature,  which  it  might  be  desirable  to  communicate,  al- 
though inexpedient  to  record  in  a public  document.  It 
is  often  desirable,  moreover,  for  a minister  of  the  crown 
to  communicate  freely  and  confidentially  to  a foreign 
minister  upon  subjects  of  public  political  interest  at  home, 
so  as  to  put  him  in  possession  of  English  views  and 
opinions  on  matters  upon  which  it  may  be  essential  that 
he  should  be  informed.*  Lord  Clarendon  (ex-Foreign 
Secretary),  said  that  it  would  be  totally  impossible  to 
carry  on  the  business  of  the  Foreign  Office  with  our 
agents  abroad  unless  by  writing  private  letters.  Such 
letters  were  never  intended  to  supersede  public  instruc- 
tions, but  were  always,  in  fact,  either  commentaries  or 
explanations  of  public  despatches,  and  were  meant  to 
afford  information,  of  mutual  use  and  benefit,  which  it 
would  be  neither  desirable  nor  perhaps  proper  to  make 
a matter  of  instruction,  or  the  subject  of  a public  despatch. 
But  the  notion  that  this  is  made  use  of  to  carry  on  a 
system  of  secret  diplomacy,  and  that  one  set  of  despatches 
is  written  to  be  really  acted  upon,  and  another  set  to  be  laid 

• Hop.  of  Com.  on  Diplom.  Service,  1801,  pp.  1)0,  1)7. 
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before  Parliament,  is  utterly  without  foundation.1  Secret 
and  confidential  despatches,  not  being  of  the  nature  of 
private  letters,  constantly  pass  between  the  Foreign  Se- 
cretary and  ministers  abroad.  Lord  Stratford  de  Redcliffe 
(the  eminent  diplomatist),  considered  it  unadvisablc  to 
impose  restrictions  upon  the  practice  of  private  corre- 
spondence. He  conceived  the  use  of  private  correspon- 
dence to  be  to  afford  a clearer  view  of  the  scope  and 
intent  of  the  official  instructions,  and  as  intended  to  con- 
vey suggestions,  or  information,  without  being  trammelled 
by  the  formalities  of  official  correspondence,  or  exposed 
to  the  publicity  which  frequently  attends  the  same.  But 
anything  which  has  the  effect  of  contradicting  in  private 
what  is  made  matter  of  instruction  in  the  public  corre- 
spondence, or  anything  that  produces  an  action  in  public 
affairs  of  which  the  public  correspondence  affords  no 
trace,  is  open  to  objection  and  liable  to  abuse.11  The 
necessity  for  private  correspondence  arises  partly  from 
the  liability  to  publicity  of  everything  that  is  official. 
The  secretary  of  state  must  have  reasons  for  wishing 
ministers  abroad  to  understand  exactly  the  views  of  the 
government  and  the  motives  of  their  jiolicy,  which  could 
scarcely  be  stated  fully  in  a public  despatch  ; and  the 
private  correspondence  enables  an  agent  to  put  himself 
more  completely  in  the  position  of  his  government. 
Moreover,  this  practice  is  not  of  recent  introduction, 
but  has  been  uniformly  followed,  in  the  recollection  of 
our  oldest  diplomatists/ 


* Rep.  of  Com.  on  Diplom.  Service, 
1801,  p.  100.  This  was  fully  corro- 
borated by  Lord  Cowley  fp.  220)  and 
by  Lord  John  Russell,  p.  008. 

° Ibid.  p.  107. 

" Ihirl.  pp.  108,211.  The  practice 
of  addressing  confidential  letters  to 
departments  of  the  government  is 
not  confined  to  questions  of  diplomacy. 
It  is  resorted  to  by  officers  employed 
in  special  services  of  other  kinds, 
where  they  have  matters  to  commu- 
nicate that  are  either  too  unimpor- 
tant, or  too  peculiar  to  be  made  the 


subject  of  a public  despatch.  If 
either  House  insists  on  the  produc- 
tion of  such  confidential  documents, 
the  obvious  result  will  be  that  they 
will  cease  to  be  written.  ‘ The  practice 
only  exists  on  the  faith  that  Parlia- 
ment will  not  call  for  the  production 
of  private  documents  of  this  kind, 
written  in  the  expectation  that  they 
will  be  treated  as  confidential.’  (Se- 
cretary Sir  George  Lewis,  Hans.  l)eb. 
vol.  clxv.  p.  208.)  And  see  ante,  vol. 
i.  pp.  27»,  280. 
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In  regard  to  the  language  in  which  diplomatic  inter- 
course is  conducted  by  the  representatives  of  the  British 
government,  with  the  agents  of  foreign  states,  it  was  for- 
merly the  practice  to  use  the  French  language,  generally, 
throughout  the  European  kingdoms.  But  in  the  year 
1800,  by  direction  of  King  George  ITT.  and  Lord  Gren- 
ville, the  then  Foreign  Secretary,  a different  rule  was 
adopted,  as  regards  the  English  court ; and  the  ministers 
accredited  to  the  court  of  St.  James,  by  foreign  powers, 
were  then  begun  to  be  addressed  in  the  English  language. 
It  is  doubtful  whether  the  practice  was  at  this  time  ex- 
tended to  communications  from  British  ministers  abroad 
to  the  ministers  at  foreign  courts.  But  Lord  Castlereagh, 
when  with  the  army  in  1812,  wrote  in  English  to  foreign 
sovereigns  and  their  ministers.  In  1823,  Mr.  Canning 
directed  the  British  minister  at  Lisbon  to  use  the  English 
language,  and  in  1826  he  gave  the  same  direction  to  the 
British  minister  at  Berlin,  though  he  allowed  the  English 
notes  to  be  accompanied  by  a translation.*  The  question 
was  again  revived  in  Russia  and  Austria  in  1831  and 
1834,  and  ruled  the  same  way ; it  was  again  so  ruled  by 
Lord  Aberdeen  in  1844;  and  lastly,  in  1851,  it  was 
further  ruled  that  translations  should  not  be  sent  with 
English  notes,  as  in  that  case  foreign  governments  would 
deal  with  the  translation  as  though  it  were  an  original 
document.  And  now  it  is  only  as  an  exception,  and  under 
very  peculiar  circumstances,  that  a British  minister  would 
be  authorised  to  accompany  an  official  note  with  a trans- 
lation in  the  language  of  the  country  wherein  he  resided. 
The  reason  given  for  this  change,  is  partly  because  all 
despatches  of  the  queen’s  ministers  are  liable  to  be  pro- 
duced in  Parliament,  and  ought  therefore  to  be  originally 
written  in  the  language  in  which  they  must  be  produced  ; 
and  partly  because  it  was  not  considered  dignified  for 
England  to  be  dependent  upon  France  for  the  language 


* See  Stapleton's  Canning  and  his  Times,  pp.  49-64. 
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of  diplomatic  communications.*  A similar  rule  has  been 
adopted  by  the  German  courts,  who  used  formerly  to 
write  in  French.  In  Spain,  Portugal,  and  Naples  it  has 
always  been  customary  to  use  the  language  of  the  country, 
and  at  the  present  time  the  exclusive  use  of  French  has 
been  generally  given  up  in  the  diplomatic  service  abroad. 
The  exception  is,  in  communications  from  the  Porto  to 
the  heads  of  missions  at  Constantinople,  which  are  gene- 
rally made  in  French,  although  on  solemn,  or  very  formal 
occasions,  the  Turkish  language  is  used/ 

A large  portion  of  the  government  correspondence  is 
now  conducted  through  the  electric  telegraph.  The  des- 
patches are  sent  in  cypher,  and  the  answers  thereto  com- 
municated in  the  same  form.  The  government  after- 
wards publishes  the  substance  of  these  despatches, 
although  in  different  phraseology  to  the  original  draft.' 

In  all  the  great  departments  of  state,  with  the  excep- 
tion of  the  Foreign  Office,  a great  deal  of  the  business 
which  comes  before  them  is  necessarily  decided  by  the 
subordinate  officials.  But  it  is  not  considered  safe  to 
allow  any  decision  to  be  given  in  the  Foreign  Office  with- 
out the  knowledge  and  consent  of  the  secretary  of  state/ 
In  point  of  fact,  every  paper  of  any  importance  that  is 
not  of  a merely  routine  character,  or  upon  which  any 
decision  is  to  be  founded,  or  action  taken,  comes  under 
the  personal  notice  of  the  Secretary  of  State/ 

No  important  political  instruction  is  ever  sent  to  any 
British  minister  abroad,  and  no  note  addressed  to  any 
foreign  diplomatic  agent,  without  the  draft  thereof  being 
first  submitted  to  the  Prime  Minister,  in  order  that  the 
pleasure  of  the  crown  may  be  taken  thereupon  ; and  if 
either  the  crown  or  the  prime  minister  suggest  alterations 
in  such  a document,  they  are  either  made,  or  the  despatch 

* Rep.  of  Com.  on  Diplom.  Service,  * Earl  Russell,  Rop.  Commons 
1801,  pp.  33,  72.  Com.  on  Education,  1805.  Evid. 

» Ibid.  pp.  24,25,  32,  161.  3022,  30(53. 

■ Under-sec.  Layard,  in  Hans.  b Sec.  Lord  Stanley,  Hans.  Deb. 
Deb.  vol.  clxjcv.  p.  1333.  vol.  cxc.  p.  007. 
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is  withheld.0  The  manner  in  which  despatches  from  and 
to  her  majesty’s  ministers  abroad  are  communicated  to 
the  queen,  and  to  the  Cabinet  ministers  generally,  has 
been  thus  described : — ‘ When  the  Secretary  of  State  has 
given  his  directions  on  the  despatches  which  arrive  from 
abroad,  or  has  not  seen  occasion  to  give  orders,  the  des- 
patches,— and  in  matters  of  importance  the  drafts  of 
answers,  when  approved  by  the  Secretary  of  State, — are 
sent  by  the  senior  clerk  of  the  division  to  the  Prime 
Minister  first,  then  to  the  queen  (in  case  of  important 
drafts,  for  her  majesty’s  approval,  previously  to  their 
being  sent  off) ; and  they  are  afterwards  circulated  among 
the  Cabinet  ministers  generally.  But  the  boxes,  on  their 
way  to  the  Prime  Minister,  ought  to  pass,  in  the  first 
instance,  through  the  hands  of  the  under-secretary  of 
State  under  whose  direct  superintendence  the  correspon- 
dence of  the  several  countries  is  not  placed,  and  he  is 
thus  enabled  to  make  himself  acquainted  with  matters  of 
political  interest  recorded  in  that  correspondence.’11 
In  the  offices  of  the  other  branches  of  the  secretariat  the 
whole  of  the  work  passes  through  the  hands  of  the  perma- 
nent under-secretary,  while  the  political  under-secretary  has 
a general  supervision  of  all.  But  in  the  Foreign  Office  a 
somewhat  different  system  necessarily  prevails.  It  is  there 
considered  essential  that  the  most  important  work  should 
be  in  the  hands  of  the  permanent  under-secretary ; because 
a change  of  government  may  occur  at  any  time,  and  a 
new  secretary  of  state  and  political  under-secretary  may 
come  in  who  have  no  special  acquaintance  with  foreign 


' Hans.  Deb.  vol.  cxix.  p.  105. 
This  rule  is  more  explicitly  stated  in 
a memorandum  addressed  to  Lord 
Palmerston,  when  Foreign  Secretary, 
in  1850,  hy  command  of  the  queen. 
See  mile,  p.  213. 

d From  an  official  statement,  ex- 
plaining in  detail  the  organisation  of 
the  Foreign  Office,  and  the  system 
upon  which  the  business  is  conducted 


therein.  Rep.  of  Com.  on  Diplom. 
service,  1861,  pp.  74-70.  This  memo- 
randum, which  was  written  by  Mr. 
E.  Hammond,  permanent  Under-Se- 
cretary for  Foreign  Affairs,  is  quaintly 
entitled  ‘ The  Adventures  of  a Paper 
in  the  Foreign  Office.'  It  will  also 
he  found  in  the  Report  of  the  Com. 
on  Trade  with  Foreign  Nations,  1804, 
pp.  73-75. 


Digitized  by  Google 


THE  FOREIGN'  OFFICE. 


513 


affairs,  so  that  if  large  portions  of  the  important  business 
were  not  advisedly  concentrated  in  the  hands  of  the  per- 
manent under-secretary,  very  serious  inconvenience  might 
occur.  Moreover,  a rapid  transaction  of  business  is  of 
greater  importance  in  the  Foreign  Office  than  in  any  other 
public  department,  and  that  is  greatly  facilitated  by  the 
present  system  of  dividing  the  whole  business  into  two 
parts,  between  the  two  under-secretaries,  allotting  to  the 
permanent  under-secretary  decidedly  the  most  important 
share.  Each  of  the  two  under-secretaries  has  certain 
countries  in  his  charge ; and  the  general  supervision  and 
management,  under  the  Secretary  of  State,  of  the  cor- 
respondence of  those  countries,  belongs  to  the  under- 
secretary in  whose  division  they  are  placed.  At  the  same 
time,  each  sees  the  business  after  it  has  passed  through  the 
hands  of  the  other,  which  insures  a sufficient  acquaintance 
with  details  on  the  part  of  both,  and  the  parliamentary 
under-secretary  is  kept  sufficiently  informed,  by  daily 
consultation  with  his  colleague,  of  the  course  of  business, 
so  as  to  be  enabled  to  answer  all  parliamentary  enquiries.’ 

The  Foreign  Office  is  advised  on  business  involving 
principles  of  international  law  by  the  Queen’s  Advocate, 
who  is  an  officer  of  the  Court  of  Admiralty/ 

Pursuant  to  a recommendation  oftheCommittee  onTrade 
with  Foreign  Nations,  in  1864,  a new  division  has  been 
created  in  the  Foreign  Office,  styled  ‘ the  Commercial  and  Com- 
Consular  division,’  consisting,  as  other  divisions  in  this 
office,  of  a senior  clerk,  an  assistant  clerk,  and  such  a 
proportion  of  junior  clerks  as  circumstances  may  require. 

This  division  is  charged  with  conducting  all  correspon- 
dence on  commercial  matters  with  the  representatives  of 
foreign  powers  in  England,  with  the  Board  of  Trade  and 
other  departments  of  her  majesty’s  Government,  and  with 
commercial  associations  and  private  persons,  at  home  and 


* Rep.  Com.  on  Diplom.  Service,  ' Hans.  Deb.  vol.  clxxxvii.  p. 
1801,  pp.  1,  04,  93.  But  see  Hans.  1108. 

Deb.  vol.  cxc.  p.  008. 

VOL.  II.  L L 
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abroad,  excepting  in  China,  Japan,  and  Siam,  which  is  to 
be  conducted  as  heretofore.  This  division  will  also,  in  con- 
junction with  the  Treaty  department,  deal  with  all  matters 
bearing  on  negotiations  for  treaties  of  commerce.  It  will 
likewise  carry  on  the  correspondence  with  British  consuls 
abroad  on  matters  strictly  commercial.  This  new  depart- 
ment is  placed  under  the  immediate  supervision  and 
control  of  the  parliamentary  Under-Secretary  for  Foreign 
Afliiirs.* 

The  Secretaries  of  Embassy  and  Legation  are  also 
required  to  make  periodical  reports  to  the  Foreign  Office 
on  matters  of  public  concern,  more  especially  those  re- 
lating to  the  commerce  and  industry  of  the  countries  in 
which  they  reside,  for  the  information  of  her  majesty’s 
government.  These  reports  are  always  laid  before  Par- 
liament, and  are  of  great  value  and  public  interest.11 

All  matters  relating  to  the  discipline  of  the  office  rest 
with  the  permanent  under-secretary.1  And  it  is  a rule  of 
the  Foreign  Office  that  only  the  under-secretaries  com- 
municate with  the  Secretary  of  State.1 

The  Foreign  Secretary  has  the  selection  of  all  ambas- 
sadors, ministers,  and  consuls  accredited  from  Great  Britain 
to  foreign  powers.  He  makes  all  appointments  connected 
with  the  patronage  of  his  own  office.  Formerly  it  was 
the  custom  for  the  head  of  the  mission  to  appoint  his 
own  attaches ; but,  since  the  time  Of  Mr.  Canning,  such 
appointments  have  been  entirely  in  the  hands  of  the 
Secretary  of  State.  If  the  head  of  a mission  chooses  to 
select  his  own  private  secretary,  he  must  pay  him  out  of 
his  own  pocket.  But  though  attaches  are  now  appointed 
by  the  Secretary  of  State,  they  are  rarely  selected  from 
mere  party  considerations,  and  they  are  required  to  pass 
an  examination  before  the  Civil  Service  Commissioners 

* Minute  by  Karl  Russell  (Foreign  1 Itep.  Com.  on  Diplom.  Servico, 

Secretory)  cited  in  Hulls.  Ueb.  vol.  1801,  p.  50. 

clxxvii.  p.  1880.  And  see  /»«/,  p.  007.  J Hep.  Com.  on  Trade,  1801,  Evid. 

h Circulars  to  Foreign  Ministers,  2101). 

1802-00.  Commons  Papers,  1808,  p.O. 
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before  they  can  enter  upon  the  performance  of  their 
duties,  and  another  examination  in  the  interval  between 
the  grant  of  a commission  as  third  secretary,  and  that  of 
a commission  as  second  secretary.* 

Pursuant  to  the  recommendations  of  the  committee  of 
the  House  of  Commons  on  the  Diplomatic  Service  in  1SG1, 
various  regulations  for  the  governance  of  that  service  were 
framed  by  the  Foreign  Secretary,  and  revised  at  different 
periods  from  1862  to  1866.  These  regulations,  which  chiefly 
concern  the  appointment,  examination,  salaries  and  allow- 
ances and  general  duties  of  the  service,  and  more  particu- 
larly of  the  junior  members  thereof,  were  laid  before  the 
House  of  Commons,  pursuant  to  an  address  of  March  1 3, 

1868,  and  will  be  found  in  the  papers  of  that  session.  In 
June  1868,  another  paper  was  presented,  being  a com- 
parison of  the  salaries  and  allowances  of  her  majesty’s 
diplomatic  servants  under  the  scales  of  1831  and  1868. 

Ever  since  the  year  1786,  it  has  been  customary  for  Foreign 
some  five  or  six  of  the  principal  clerks  in  the  Foreign 
Office  to  act  as  agents  on  behalf  of  British  ministers, 
consuls,  and  other  diplomatic  servants  of  the  crown 
abroad,  receiving  and  forwarding  to  them  their  salaries, 
transmitting,  when  opportunity  offered,  their  private  cor- 
respondence, and  other  things  they  might  occasionally 
require,  and  generally  fulfilling  any  services  suitable  for 
a private  and  confidential  agent.  For  such  service  these 
gentlemen  have  been  allowed  to  retain  a small  percentage 
(usually  one  per  cent,  or  thereabouts)  from  the  salary  of 
their  employers,  it  being  optional,  however,  with  everyone 
to  avail  himself  of  their  services  or  not.  The  expediency 


‘ See  Reputations  of  July  17, 
I860,  for  examination  of  attaches ; 
presented  to  House  of  Commons  in 
1868.  Rep.  Com.  on  Itiploni.  .Ser- 
vice, 1861,  pp.  160,  102,  219,  225, 
302.  This  Committee  made  seven 
recommendations,  for  improvements 
in  the  routine  of  the  diplomatic  ser- 
vice. Six  of  these  were  carried  out 

1. 


by  Government ; but  tbe  seventh  (in 
favour  of  an  increase  in  the  salaries 
and  allowances  of  the  larger  mis- 
sions) was  not  approved  of.  (See 
Hans.  Deb.  vol.  clxxi.  p.  1667.)  Seo 
also  in  regard  to  paid  attache's,  or  as 
they  are  now  termed,  third  secre- 
taries to  embassies,  Rep.  Com.  Pub. 
Accta.  1805,  Evid.  1830. 
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of  abolishing  this  practice  has  been  mooted  in  the  House 
of  Commons,1  and  has  engaged  the  attention  of  various 
parliamentary  committees,  from  time  to  time,  on  the 
ground  that  it  is  inconsistent  with  the  ndes  laid  down 
for  the  governance  of  other  public  departments.  But  it 
has  been  repeatedly  shown  that  the  Foreign  Office,  from 
the  secrecy  and  promptitude  with  which  its  communica- 
tions with  its  several  representatives  and  servants  abroad 
must  needs  be  conducted,  is  in  an  exceptional  position ; 
that  numerous  public  advantages  have  arisen,  as  well  to 
the  office  itself  as  to  the  service  generally,  from  the  con- 
tinuance of  this  practice ; and  that,  upon  the  testimony 
of  successive  foreign  secretaries,  and  other  high  public 
functionaries,  for  a number  of  years  past,  there  has  been 
an  entire  absence  of  irregularity  or  abuse  in  connection 
with  the  same.  It  therefore  has  remained  in  operation 
until  now,  subject,  however,  to  various  regulations  that 
have  been  framed  by  the  department  for  the  guidance  of 
clerks  who  are  permitted  to  act  in  this  capacity.  Under- 
standing that  Lord  Stanley,  the  then  Secretary  of  State 
for  Foreign  Affairs,  had  it  in  contemplation  to  abolish  the 
agency  system,  the  clerks  engaged  therein  laid  before 
his  lordship  a statement  upon  the  subject,  which  was 
communicated  to  Parliament  in  February  1808,  together 
with  a return  of  the  names  of  the  persons  for  whom  the 
clerks  now  act  as  agents,  or  have  so  acted  at  any  time 
during  the  last  five  years,  and  of  the  aggregate  emolu- 
ments of  the  agents  during  that  period.  Ultimately  Lord 
Stanley  notified  the  Treasury  that  he  was  prepared  to 
abolish  the  system  if  adequate  compensation  were  made 
to  the  clerks  now  holding  such  agencies  for  the  loss  they 
would  incur  thereby.  The  Treasury,  however,  declined 
to  admit  that  such  compensation  should  be  made  a charge 
upon  public  funds ; but  they  suggested  whether  it  would 
not  be  preferable  to  effect  the  abolition  gradually,  by 
prohibiting  the  appointment  of  new  agents,  and  directing 
1 Hans.  Deb.  voL  clxiv.  p.  652.  Ibid.  vol.  cxcii.  pp.  030,  032. 
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the  present  agents  not  to  undertake  any  new  duties  of 
this  nature.  Lord  Stanley,  on  May  16,  1868,  expressed 
his  regret  at  this  decision,  and  reiterated  his  opinion  that 
if  the  agencies  were  abolished  the  parties  were  entitled 
to  compensation.  The  suggestions  of  the  Treasury  for 
the  gradual  abolition  of  the  agencies  would,  he  appre- 
hended, ‘ provide  a very  insufficient  and  dilatory  course 
for  carrying  that  object  into  effect.’  But  failing  to  obtain 
the  concurrence  of  the  Treasury  to  his  former  recom- 
mendations in  the  matter,  Lord  Stanley  intimated,  on 
June  24,  that  he  was  obliged  to  confine  himself  to  laying 
down  ‘rules  for  the  eventual  abolition  of  the  existing 
system  of  agencies  when  the  interests  which  have  grown 
up  under  it  may  be  extinguished,’  which  rules  have  been 
communicated  to  her  majesty’s  diplomatic  servants,  and 
laid  before  Parliament."1 

It  has  hitherto  been  an  acknowledged  principle  that  Diplomatic 
the  salaries  and  pensions  payable  to  the  higher  class  of  tu^°dl 
the  diplomatic  servants  of  the  crown  should  be  provided 
for  by  permanent  grants,  and  not  subjected  to  annual 
revision  by  Parliament."  Up  to  1831  it  was  the  practice 
to  charge  all  expenditure  on  behalf  of  the  diplomatic 
service  upon  the  Civil  List.  But  in  conformity  with  the 
recommendation  of  a Committee  of  the  House  of  Commons 
in  that  year,  this  charge  was  transferred  to  the  Consoli- 
dated Fund.  The  amount  then  fixed  for  the  future 
effective  diplomatic  expenditure  of  the  country  was  limited 
to  140,000/.  per  annum,  with  a further  sum  of  40,000/. 
per  annum  to  defray  the  pensions  of  retired  ministers.  A 
total  sum  of  180,000/.  is  accordingly  placed  at  the  dis- 
posal of  the  Foreign  Secretary,  for  salaries  and  allow- 
ances of  this  description,  the  details  of  which  expenditure 
remain  at  the  discretion  of  government.  But  annual  ac- 
counts thereof  are  directed  to  be  submitted  to  Parliament.0 


“ See  four  Papers  on  Foreign  Of-  “ See  ante,  rol.  i.  p.  471. 
lice  Agencies,  presented  to  both  ° Report  of  Committee  in  Corn- 
Houses  of  Parliament  in  1868,  and  mons  Papers,  1831,  vol.  iv.  p.  339. 
Ilans.  Deb.  vol.  cxciii.  p.  1712. 
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Since  this  arrangement  was  made,  new  diplomatic 
relations  have  been  established  with  China  and  Japan, 
additional  duties  have  been  assigned  to  our  consuls  abroad 
for  the  security  and  promotion  of  our  foreign  trade,  and 
other  unexpected  services  have  become  chargeable  upon 
the  Foreign  Office,  occasioning  a great  increase  in  the 
expenditure  of  that  department,  so  that  for  the  year  end- 
ing March  31,  1869,  a vote  of  upwards  of  430, 000J.  was 
required  on  behalf  of  this  office  in  addition  to  the  above- 
mentioned  grant  out  of  the  consolidated  fund.p 

Without  disputing  the  care  and  economy  with  which 
the  Foreign  Office  has  appropriated  the  sum  entrusted  to 
it  for  the  payment  of  diplomatic  salaries, q the  importance 
in  a constitutional  point  of  view  of  bringing  the  whole 
expenditure  for  the  diplomatic  sendee  under  the  review 
of  the  House  of  Commons,  gave  rise  to  attempts  to  induce 
the  House  to  recommend  the  withdrawal  of  the  perma- 
nent grant  aforesaid ; but  so  long  as  Lord  Palmerston 
continued  in  power  these  attempts  were  nugatory. 

Thus,  on  March  26,  1863,  it  was  moved  to  resolve  ‘ That  in  the 
opinion  of  the  House,  all  sums  required  to  defray  the  expenses  of 
the  diplomatic  service  ought  to  be  annually  voted  by  Parliament, 
and  that  estimates  of  all  such  sums  ought  to  be  submitted  in  a form 
that  will  admit  of  their  effectual  supervision  and  control  by  this 
House.’  While  admitting  the  abstract  propriety  of  this  plan,  the 
Chancellor  of  the  Exchequer  opposed  the  motion,  on  the  ground 
that  it  would  impair  the  independence  of  the  diplomatic  service, 
and  would  not  be  productive  of  economical  results.  The  motion 
was  then  put  and  ncgativcd.r  On  May  26,  1868,  a similnr  motion 
was  made  in  the  House  of  Commons.  It  was  opposed  by  the  Foreign 
Secretary  (Lord  Stanley),  on  the  ground  that  no  practical  incon- 
venience had  resulted  from  the  present  arrangement.  But  the 
weight  of  argument  and  opinion  evidently  preponderated  in  favour 
of  the  motion,  which  was  carried  by  a majority  of  four ; so  that  it 
is  probable  that  very  speedily  the  whole  of  tho  diplomatic  expendi- 

Act  2 & 3 Will.  IV.  c.  110.  secs,  her  majesty's  diplomatic  servants, 
4-8.  Finance  Accounts  for  1807-8,  as  payable  in  1831  and  1808,  pre- 
No.  84.  Rente  j to  the  House  of  Commons  in 

p Civil  Service  Estimates,  1868-9,  1808. 

P'  18.  _ r Hans.  Deb.  vol.  clxix.  pp.  1930- 

’ See  Salaries  and  Allowances  of  1947. 


Digitized  by  Google 


T1IE  COLONIAL  OFFICE. 


519 


ture,  and  not  merely  a portion  of  it,  will  be  subjected  to  an  annual 
voto  in  Committee  of  Supply.* 

Besides  the  political  and  the  permanent  under-secre-  SuWiin- 
taries  at  the  Foreign  Office,  there  is  an  assistant  under-  uU*' 
secretary,  with  a salary  of  1,500/.  per  annum,  and  a super- 
intendent of  the  commercial  and  consular  division,  with  a 
salary  ranging  from  700/.  to  1,000/.  a year.  The  entire 
establishment,  including  office-keepers  and  porters,  numbers 
eighty-five  persons.  This  does  not  include  the  Foreign 
Office  messengers  and  couriers,  whose  allowances  and 
expenses  amount  to  upwards  of  26,000/.  per  annum.1 
The  cost  of  the  consular  establishments,  and  the  extra- 
ordinary expenses  of  her  majesty’s  embassies  and  missions 
abroad,  are  defrayed  out  of  separate  votes.11 

The  Colonial  Secretary. 

In  1660  the  oversight  and  direction  of  the  colonies  of  The 
England  was  entrusted  to  a Committee  of  the  Privy  sJr^ury. 
Council,  called  the  ‘ Council  of  Foreign  Plantations,’  which 
was  afterwards  consolidated  with  the  ‘ Council  of  Trade,* 
and  was  known  as  the  ‘ Board  of  Trade  of  Plantations.’ 

In  course  of  time  this  Board  underwent  many  alterations, 
to  which  it  is  unnecessary  to  advert.  But  after  the  loss  of 
a large  portion  of  the  North  American  colonies,  an  entire 
change  of  system  was  determined  upon.  The  Plantation 
Board,  as  then  constituted,  was  abolished,  and  the  remain- 
ing colonics  were  placed  under  the  charge  of  the  Secrets iy 
of  State  for  the  Home  Department.  But  on  the  breaking 
out  of  the  revolutionary  war,  at  the  close  of  the  last 
century,  it  became  necessary  to  create  a new  Secretary  of 
State  for  War  in  1794,  and  in  1801  the  business  of  the 
colonies  was  consolidated  therewith.  The  department  was 
then  permanently  established  as  the  office  of  the  Secretary 
of  State  for  War  and  the  Colonies.  After  the  return  of 

• Hans.  Deb.  vol.  cxcii.  pp.  927-  Class  II.  No.  4. 

939.  “ Ibid.  Class  V.  Nos.  5,  6,  7. 

1 Civil  Service  Estimates,  1868-9, 
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peace  the  colonial  business  absorbed  the  attention  of  the 
department,  and  became  so  engrossing  and  important, 
that  upon  the  breaking  out  of  European  war  again,  in 
1854,  it  was  considered  advisable  to  transfer  the  conduct 
of  military  affairs  to  a new  secretary,  then  appointed,  for 
the  exclusive  management  and  control  of  war  business/ 

The  duties  of  the  Colonial  Secretary  are  now  restricted 
to  the  oversight  and  government  of  the  numerous  colonial 
possessions  of  the  British  crown.  The  administration  of 
the  different  laws  and  customs  under  which  these  colonies, 
scattered  over  the  face  of  the  globe,  are  governed,  and 
the  varied  interests  by  which  they  are  affected,  are  subject 
to  the  especial  supervision  and  control  of  this  officer.  He 
watches  over  their  interests  and  directs  their  government 
in  conformity  to  the  principles  of  colonial  responsibility 
which  have  recently  been  adopted  as  the  basis  of  colonial 
rule  by  the  parent  state.  He  apportions  the  troops  neces- 
sary for  their  internal  or  external  protection  and  defence  ; 
and  he  co-operates  with  the  Secretary  of  State  for  War 
for  this  purpose. 

The  authority  of  the  Secretary  of  State  for  the  Colonies 
is  now  chiefly  exercised  in  the  appointment  of  governors 
over  the  various  dependencies  of  the  crown,  and  in  the 
sanction  or  disallowance  of  the  enactments  of  the  colonial 
legislatures.  In  matters  of  imperial  concern,  or  which 
may  affect  the  well-being  of  the  colony  as  a part  of  the 
empire,  he  corresponds  with  the  colonial  governors,  com- 
municating the  views  and  opinions  of  the  imperial  autho- 
rities, and  making  such  recommendations  or  suggestions 
as  may  be  expedient  to  guide  or  assist  the  deliberations 
of  the  colonial  councils,  and  promote  the  welfare  of  her 
majesty's  colonial  subjects.  To  him  is  usually  assigned 
the  responsibility  of  devising  and  submitting  to  the  Im- 
perial Parliament  laws  peculiarly  affecting  the  colonies, 
such  as  enactments  constituting  colonial  legislatures,  or 
regulating  the  sale  of  crown  lands  in  the  colonies,  and 
enactments  for  the  protection  of  emigrants." 

’ Murray’s  Handbook,  p.  181.  • Cox,  Inst.  p.  675. 
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The  Privy  Council  Committee  for  Trade,  wherein,  as 
we  have  seen,  the  business  relating  to  the  colonies  was 
originally  transacted,  still  retains  a share  of  the  same. 
Though  its  colonial  jurisdiction  has  been  long  ago 
abolished,  yet  the  committee,  being  composed  of  indi 
viduals  of  eminence,  some  of  them,  usually,  having  had 
large  experience  in  the  consideration  of  colonial  questions, 
it  has  been  recently  considered  advisable  to  revive  in  part 
its  ancient  functions,  and  to  authorise  the  Secretary  of 
State  for  the  Colonies  to  have  recourse  to  it  for  advice 
and  assistance  in  the  settlement  of  certain  important 
colonial  questions.  Upon  such  occasions,  the  Committee 
for  Trade,  of  which  the  Colonial  Secretary  is  an  ex-officio 
member,  is  summoned,  he  attends  and  invites  their  assist- 
ance to  the  matter  in  hand.  The  questions  submitted 
to  this  committee  have  been  of  the  following  descrip- 
tion : Questions  relating  to  the  constitutional  system 
proposed  to  be  given  to  the  colonies  of  the  Cape  of  Good 
Hope,  and  in  Australia,  and  to  the  rights  of  the  respective 
branches  of  the  local  government  therein,  under  existing 
forms  of  government ; or  questions  arising  out  of  per- 
sonal controversies  between  imperial  and  provincial 
officers,  in  a colony  ; or  respecting  internal  improvements, 
or  matters  of  policy  affecting  great  local  interests  therein.1 
In  all  such  cases  resort  has  been  had  by  the  Colonial 
Secretary  to  the  Committee  of  Council  for  Trade,  by  whom 
the  questions  have  been  carefully  examined  and  reported 
upon,  in  such  a shape  that  the  advice  given,  together  with 
the  reasons  for  the  same,  could  be  submitted  to  Parlia- 
ment, the  country,  and  to  the  colonies,  in  proof  that  the 
government  had  bestowed  the  best  possible  attention  to 
the  investigation  and  determination  of  the  questions  at 
issue. 

The  tendency  of  the  imperial  policy,  for  many  years 
past,  has  been  to  favour  the  gradual  introduction  of 

* Rep.  on  Off.  Sal.  1860,  Evid.  Handbook,  p.  182.  And  see  further 
70 1 — 7(>t,  876.  Commons  Papers,  post,  p.  063. 

1847-8,  voL  xviii.  p.  493.  Murray’s 
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responsible  government  into  all  the  British  colonies/  The 
principal  obstacle  to  the  grant  of  representative  institu- 
tions has  been  the  existence  in  certain  of  the  British 
dependencies  of  a large  native  population,  incapable  of 
exercising  with  advantage  the  privileges  of  self-govern- 
ment ; whilst  the  European  population  is  small,  and  often 
fluctuating.  The  interests  of  the  European  settlers  might 
often  conflict  with  those  of  the  aboriginal  races,  and  it 
would  accordingly  be  unjust,  if  not  impossible,  to  establish 
in  such  colonies  representative  institutions  framed  after 
the  British  model.  Of  these  colonies  India,  Ceylon,  the 
Mauritius,  and  Natal,  are  striking  examples.  They  are 
governed  by  a governor  and  council,  and  it  is  necessary 
(except  so  far  as  India  is  concerned)  that  resort  should  be 
had,  in  all  new  or  extraordinary  cases,  to  the  advice  and 
direction  of  the  Colonial  Office ; while,  in  respect  to  the 
colonies  wherein  responsible  government  has  been  esta- 
blished, the  correspondence  with  the  Colonial  Office  has 
considerably  diminished,  and  the  labours  of  the  Colonial 
Secretary  have  proportionably  decreased/  The  direct 
oversight  of  the  queen  in  colonial  affairs  is  not  exercised 
to  the  extent  to  which  it  is  given  to  the  Foreign  relations 
of  the  British  crown.  Much  of  the  correspondence  of 
the  Colonial  Office  is  of  a routine  description,  not  in- 
volving any  new  or  important  principle.  Accordingly, 
while  her  majesty  ‘ is  desirous  to  know  all  important 
decisions  affecting  the  Colonial  Office,  every  particular 
despatch  need  not  be  submitted  to  her.’* 

The  Secretary  of  State  for  the  Colonies  is  directly  re- 
sponsible for  every  act  of  the  governor  of  any  of  the 
colonial  dependencies  of  the  British  crown  ; and  gene- 
rally he  has  the  appointment  of  all  these  officers,  subject 
to  the  approval  of  the  Prime  Minister,  whose  opinion, 
especially  in  the  case  of  the  more  important  governorships, 

y Rep.  on  Off.  Sal.  1850,  Evid.  1474,  1477.  Hans.  lleb.  voL  cxxxi. 
1470.  p.  243. 

* Rep.  on  Off.  Snl.  1850,  Evid.  • linns.  Deb.  vol.  cxix.  p.  251. 
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would  have  much  weight.11  Colonial  governors  are  ap- 
pointed by  letters  patent  under  the  great  seal,  and  they 
act  under  the  immediate  directions  and  instructions  of  the 
Colonial  Secretary.  The  nature  and  extent  of  the  powers 
entrusted  to  governors  differ  essentially  in  the  different 
colonies.  In  the  colonies  where  responsible  government 
has  been  established,  the  direct  authority  of  the  governor 
is  very  limited  and  circumscribed,  his  position  being  some- 
what analogous  to  that  of  the  sovereign  in  the  parent 
state ; but  with  this  important  distinction,  that  he  is  an 
imperial  officer,  and  is  the  link  of  connection  and  com- 
munication between  the  colony  and  the  mother  country. 
In  other  colonies,  the  governors  exercise  a much  larger 
share  of  authority,  differing,  however,  in  every  case  ac- 
cording to  the  peculiar  furm  of  the  colonial  constitution. 

The  colonial  patronage  in  the  hands  of  the  Colonial 
Secretary  is  nominally  very  considerable  ; although,  since 
the  introduction  of  responsible  government,  as  a rule  all 
appointments  in  the  colonies  where  self-government  has 
been  established  are  made  upon  the  recommendation  of 
the  Colonial  Executive  Council.  In  the  other  colonies, 
however,  the  patronage  of  the  Secretary  of  State  is  much 
more  extensive.  The  colonial  and  governors’  secretaries 
are  technically  appointed  by  him,  although  usually  on  the 
recommendation  of  the  governor  himself.  In  the  colonies 
wherein  Crown  nominations  to  the  episcopal  office  con- 
tinue to  be  made,  bishops  are  appointed  upon  the  re- 
commendation of  the  Secretary  of  State  for  the  Colonies, 
after  consultation  with  the  Archbishop  of  Canterbury.' 
Until  about  the  year  1850,  it  was  usual  to  fill  up  vacan- 
cies in  colonial  bishoprics  by  sending  out  clergymen  from 
England,  because  there  were  not,  in  the  colonies,  clergy- 
men eligible  for  such  appointments,  but  thenceforth,  in 
conformity  to  the  principle  which  governs  civil  appoint- 
ments, it  was  authoritatively  stated  that  colonial  clergy 

b Rep.  on  Off.  Sal.  1850,  Evid.  ' Ibul.  1478-1490.  ITans.  Deb.  vol. 
1478.  And  gee  ante,  p.  4S2.  clxx.p.990.  HntBeertn/c,vol.i.p. 308. 
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would  have  the  preference,  whenever  suitable  men 
could  be  found  amongst  them  for  the  office.4  Judicial 
appointments,  in  the  case  of  the  principal  colonies, 
are  in  like  manner  invariably  filled  up  from  the  colonial 
bar  ; in  smaller  colonies,  either  from  home,  or  from  some 
other  colony.  Other  civil  or  ecclesiastical  appointments 
are  generally  made  upon  the  recommendation  of  the  go- 
vernor or  the  bishop ; so  that  while  the  higher  class  of 
offices  in  the  colonies  are  generally  filled  up  by  warrant 
under  the  royal  sign  manual,  in  practice,  in  almost  all  the 
colonies  the  governor’s  recommendation  is  taken  as  a 
matter  of  course,  and  the  persons  selected  are  from 
amongst  the  residents  in  the  colony.' 

Governors  of  colonies  are  appointed  under  the  sign 
manual  or  the  great  seal  during  pleasure ; and  are  re- 
movable at  any  moment,  without  notice  or  cause  assigned, 
by  authority  of  the  crown.  They  usually  retain  their 
appointments  for  a period  of  six  years  only,  a limita- 
tion of  time  which  was  first  fixed  by  Mr.  Secretary  Hus- 
kisson ; it  being  of  the  greatest  possible  importance,  to 
insure  impartiality  of  conduct,  that  a governor  should  be 
entirely  unconnected  with  the  colony  over  which  he  pre- 
sides. In  some  cases,  however,  governors  are  permitted 
to  continue  for  longer  periods,  at  the  discretion  of  the 
Colonial  Secretary/  The  salary  of  a colonial  governor  is 
usually  defrayed  out  of  colonial  revenues,  except  in  the 
case  of  some  of  the  smaller  colonies,  where  it  is  paid  from 
the  revenues  of  the  United  Kingdom,  and  annually  voted 
by  Parliament.  But  it  is  important  that  a governor  should 
always  be  independent  of  the  local  legislature;  and  it  is 
accordingly  customary  to  provide,  where  the  salary  is  de- 
frayed out  of  the  colonial  chest,  that  no  governor  shall 

* Ilans.  l)eb.  vol.  cxxxiv.  p.  ISO.  since  then  the  practice  hns  become 
And  see,  as  rejmrds  Canada,  ibid.  vol.  invariable.  Rep.  on  Off.  Sal.  1850, 
cxxxvii.  p.  1403.  Soon  after  the  livid.  1404. 

first  appointment  of  colonial  bishops  ' Rep.  on  Off.  Sal.  1850,  Evid. 
in  the  West  Indies,  during  Mr.  Pitt's  1400,  1483-1487. 
administration,  it  was  agreed  to  allow  ' Ibid.  Evid.  1583.  Mirror  of  I’arl. 

them  to  be  styled  ‘ m_v  lord;’  and  1836,  p.  920. 
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assent  to  an  act  raising  his  salary,  and  that  no  legislature 
shall  be  empowered  to  reduce  it,  without  the  consent  of 
the  imperial  authorities.  It  would  be  better  if  the  salaries 
of  governors  were  always  paid  by  the  mother  country ; as 
colonists  are  apt  to  complain  of  salaries  which  are  really 
not  more  than  sufficient  to  secure  the  services  of  suitable 
persons  from  England.  In  colonies  having  representative 
governments  there  is  no  school  for  a governor  so  good  as 
the  House  of  Commons,  yet  the  rate  of  salaries  is  so  low, 
considered  in  reference  to  the  amount  of  state  and  hospi- 
tality which  such  an  officer  must  maintain,  and  the  many 
calls  upon  his  purse  for  benevolent  purposes,  that  it  is 
difficult  to  induce  a gentleman  of  any  standing  or  position 
in  the  House  of  Commons  to  accept  such  an  appointment. 
In  fact,  in  many  instances,  the  salary  is  so  inadequate  to 
support  the  dignity  of  the  office,  that  it  would  scarcely 
suffice  without  the  assistance  of  private  means,  and  the 
governor  is  tempted  to  diminish  the  hospitalities  which, 
rightly  considered,  form  a very  important  element  in  his 
duties  as  a servant  of  the  crown.  For  it  is  a great  ad- 
vantage in  colonial  society,  that  there  should  be  frequent 
opportunity,  through  the  hospitalities  at  government 
house,  of  bringing  together  persons  of  different  views 
and  opinions,  and  of  thereby  exercising  a conciliatory 
influence  over  the  minds  of  leading  men,  of  opposite 
parties,  in  the  presence  of  the  queen’s  representative.* 

The  position  of  colonial  governor  was  materially  im- 
proved by  the  Acts  28  & 29  Viet.  c.  113,  and  31  & 32 
Viet.  c.  128,  authorising  the  Secretary  of  State  to  grant 
them  pensions  after  a certain  term  of  service. 

All  colonial  enactments  are  brought  under  the  considera- 
tion of  the  Colonial  Secretary,  by  whom  they  are  referred 
to  legal  officers,  whose  duty  it  is  to  examine  every  act 
and  report  upon  it,  for  the  purpose  of  discovering  any 

* Lord  Orev’s  evidence  in  Rep.  on  of  requiring  all  the  colonies  to  pay 
Off.  Sal.  I860,  Evid.  1657-15(12.  And  the  salaries  of  their  own  governors, 
gee  a discussion  as  to  the  expediency  in  Hans,  Deb.  vol.  cxlvi.  p.  1(02. 
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defect,  and  of  determining  the  expediency  of  allowing  or 
disallowing  the  same.  Unless  there  is  some  special  reason 
to  the  contrary,  Acts  which  merely  relate  to  the  internal 
affairs  of  a colony  are  seldom  if  ever  disallowed,  but  are 
at  once  confirmed,  upon  report  of  the  examining  officers. 
Very  often,  however,  technical  errors  or  defects  are  found 
in  colonial  statutes,  which  are  brought  under  the  notice 
of  the  governor  by  the  Colonial  Secretary,  and  are  gene- 
rally amended  without  delay  by  the  colonial  legislatures. 
If  the  defect  be  not  serious,  the  Act  is  permitted  to  remain 
in  operation,  pending  the  action  of  the  local  legislature, 
but  it  is  not  meanwhile  formally  submitted  to  the  queen 
for  confirmation  or  disallowance.1*  A large  number  of 
colonial  laws  annually  pass  under  the  review  of  the  ex- 
amining officers.  The  great  bulk  of  them  require,  of 
course,  a very  cursory  inspection,  but  occasionally  ques- 
tions arise  of  considerable  nicety  and  importance.  For- 
merly the  duty  of  examining  colonial  laws  was  performed 
by  the  Colonial  Land  and  Emigration  Board,  and  they 
still  examine  and  report  on  such  laws  as  may  relate  to 
land  or  emigration. 

The  business  of  the  Colonial  Office  is  conducted  on  a 
very  admirable  system.  The  office  is  divided  into  five 
branches,  each  of  which  takes  cognizance  of  the  affairs  of 
a distinct  group  of  colonies.  On  the  arrival  of  the  mails, 
the  despatches  are  opened  by  an  officer  specially  charged 
with  this  service ; and  they  are  handed  over  to  the  branch 
to  which  they  respectively  belong.  They  are  then  first  read 
by  the  chief  clerk  of  the  branch,  who  notes  upon  the 
despatch  his  opinion  concerning  it ; it  is  afterwards  sent  to 
the  permanent  Under-Secretary,  who  also  reads  and  makes 
a minute  upon  it.  It  then  proceeds  to  the  parliamentary  or 
political  Under-Secretary,  who  does  likewise.  It  is  then 
sent  for  the  consideration  of  the  Secretary  of  State,  who 
deliberates  upon  the  despatch,  with  the  advantage  of  the 

h Rep.  on  Off.  Sal.  1850,  Evid.  1000-1510.  And  sec  Hans.  Deb.  voL 
exxiv.  pp.  50J,  574,  717. 
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minutes  made  by  the  officers  through  whose  hands  it  lias 
previously  passed.  The  Secretary  then  forms  his  own 
decision,  making  a separate  minute  thereof,  which  either 
becomes  the  subject  of  a despatch  in  reply ; or,  if  the 
matter  is  very  important,  the  Secretary  writes  the  despatch 
himself,  or  makes  a brief  minute,  stating  the  sense  in 
which  it  is  to  be  answered,  upon  which  a draft  letter  is 
prepared  for  his  approval,  which,  having  ^received  his 
initials,  is  copied  and  forwarded  to  the  colony.  Thus 
everything  is  brought  under  the  direct  notice  of  the  Co- 
lonial Secretary.1  It  is  of  great  consequence  that  the 
responsible  head  of  a department  should  keep  the  reins  of 
government  in  his  own  hands,  and  permit  nothing  impor- 
tant to  be  done  without  his  knowledge  and  approval. 

The  Colonial  Secretary  requires  of  his  employes  that 
the  necessary  work  of  the  department  shall  be  faith- 
fully and  punctually  performed.  Once  a fortnight  he  re- 
ceives a return  of  the  business  in  arrear,  from  which  he 
can  see  whether  anything  has  been  neglected.  The  duty 
of  distributing  the  work  among  the  subordinate  clerks 
rests  entirely  with  the  permanent  Under-Secretary. j 

The  appointment  of  the  officers  and  clerks  of  his  own 
office  and  in  the  office  of  the  Colonial  Land  and  Emigration 
Commission  is  in  the  patronage  of  the  Colonial  Secretary, 
who  has  also  the  appointment  of  the  queen’s  messengers, 
alternately  with  the  other  Secretaries  of  State.*1 

The  Colonial  Land  and  Emigration  Board. 

This  department  is  a subordinate  1) ranch  of  the  office 
of  the  Colonial  Secretary.  It  is  of  comparatively  recent 
establishment.  The  germ  of  it  is  to  be  found  in  a Com- 
mission appointed  in  1831,  by  Lord  Ripon,  then  Colonial 
Secretary,  to  enquire  into  the  question  of  emigration.  Of 
this  commission  Mr.  Elliot  was  secretary,  and  after  the 

1 Rep.  on  Board  of  Admiralty,  1541, 2880. 

1801,  p.  180.  k Murray’s  Handbook,  p.  180.  See 

J l\ep.  on  Off.  Sal.  1850,  Evid.  ante , p.  409. 
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close  of  the  enquiry,  he  was  charged,  as  an  officer  of  the 
colonial  department,  to  conduct  the  correspondence  con- 
nected with  emigration.  In  1837  he  was  named  Agent- 
General  for  Emigration.  In  1840,  the  first  board  was 
appointed,  under  its  present  title,  consisting  of  Mr.  Elliot 
and  two  other  commissioners.  In  184G,  the  duty  of  re- 
porting on  colonial  laws,  which  had  previously  been  per- 
formed at  the  Colonial  Office,  was  transferred  to  the 
commissioners ; and  (a  vacancy  having  occurred  at  the 
board)  a legal  member  was  appointed  for  this  service. 
In  1847  the  board  was  reorganised,  and  was  specially 
charged : — 

1st.  To  consider  all  questions  relating  to  colonial  lands 
which  may  be  referred  to  them  by  the  Secretary  of  State, 
to  rejKjrt  on  claims  to  lands,  draw  up  leases  for  minerals, 
and  draft  orders  in  council  relating  to  land  or  emigration. 
As  recent  examples  of  these  duties  may  be  mentioned 
certain  large  claims  of  the  Hudson  Bay  Company,  the 
working  of  the  coal  mines  at  Labuan,  the  complex  land 
dispute  in  Prince  Edward  Island,  the  mode  of  dealing  with 
the  Guano  islands,  &c. 

2nd.  To  deal  with  all  matters  relating  to  the  convey- 
ance of  emigrants  to  the  various  colonies  of  Great  Britain, 
especially  Australia.  For  this  purpose  they  administer, 
and  from  time  to  time  reconstruct  the  Passengers’  Act, 
which  regulates  the  emigration  of  the  poorer  classes,  when 
conducted  at  their  own  cost. 

3rd.  To  diffuse  information  respecting  the  British  Colo- 
nies, in  aid  of  the  settlement  thereof. 

4th.  To  report  on  all  colonial  laws  and  ordinances  re- 
ferred to  their  consideration,  especially  such  as  relate  to 
land  or  emigration. 

The  duty  of  reporting  on  colonial  land  questions  wras 
formerly  very  onerous.  But  of  late  years,  the  manage- 
ment of  the  crown  lands  has  been  generally  transferred  to 
the  colonial  legislatures ; so  that  the  duties  of  the  board 
in  this  respect  are  now  considerably  reduced. 
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Emigration  from  the  United  Kingdom  has  also  materi- 
ally decreased  of  late  years ; but  the  commissioners  have 
been  charged  with  the  administration  of  the  Passengers’ 
Act  (18  and  19  Viet.  c.  119,  as  amended  by  26  and  27 
Viet.  c.  51),  a duty  which  involves  a considerable  corre- 
spondence with  the  emigration  officers  at  the  several 
outports,  and  with  all  others  engaged  or  interested  in 
emigration. 

The  commissioners  have  also  to  watch  or  conduct  the 
immigration  from  India,  Africa,  and  China  into  Mauritius 
and  the  West  Indies ; and  in  this  connection  to  consider 
and  report  on  the  various  schemes  connected  with  its 
management,  and  on  the  laws  by  which  the  relations  of 
masters  and  servants  are  governed  in  those  colonies. 

The  Board  now  consists  of  two  permanent  commis- 
sioners, the  number  having  been  reduced  pursuant  to  the 
Report  of  the  Commons’  Committee  on  Public  Offices,  in 
1 853.  All  ordinary  business  is  disposed  of  by  the  Board 
on  their  own  responsibility,  general  directions,  only,  being 
received  from  the  Colonial  Secretary,  who  is  consulted  by 
the  commissioners  upon  any  difficult  or  important  matter.' 
The  commissioners  report  annually  to  the  Secretary  of 
State  for  the  Colonies  on  emigration,  colonial  land  ques- 
tions, and  whatever  has  come  before  them  during  the 
year,  and  their  report  is  communicated  to  Parliament. 

In  view  of  the  consolidation  and  improvement  of  the 
transport  service  (of  troops,  convicts,  emigrants,  stores, 
Ac.),  at  present  performed  under  the  direction  of  various 
public  departments,  and  the  transference  of  the  same  to 
a new  office,  to  be  placed  under  the  sole  control  of  the 
lords  of  the  Admiralty,  the  abolition  of  the  Emigration 
Board  has  been  recommended.  Should  this  recommen- 
dation be  adopted,  the  transport  of  emigrants  will  devolve 
upon  the  new  Transport  Office,  and  the  remaining  func- 
tions of  the  Emigration  Board  will  be  transferred  to  the 

1 Rep.  on  Off.  Sal.  I860.  Evid.  1404.  Rep.  on  Public  Offices,  1854, 
vol.  xxvii.  pp.  293-306. 
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Colonial  Office,  to  which  they  legitimately  appertain.™ 
The  government,  however,  have  since  expressed  their  de- 
cided objection  to  this  proposal,  so  far  as  the  abolition  of 
the  Emigration  Board  and  the  transference  of  its  powers 
to  other  departments  is  concerned,  being  of  opinion  that 
the  plan  now  in  operation  is  satisfactory  to  all  parties, 
and  especially  to  the  colonial  interests." 

The  Chairman  of  the  Emigration  Board  receives  1,200/. 
a year,  and  the  second  Commissioner  1,000/.  The  staff 
of  the  office  is  but  small.0 

The  Secretary  of  State  for  War. 

s r tary  This  branch  of  the  secretariat  is  of  very  recent  origin, 
for  Wan  at  least  as  a distinct  and  independent  department. 

For  obvious  reasons,  which  have  been  already  noticed  in 
a previous  chapter, p the  anny  has  always  been  regarded 
with  greater  constitutional  jealousy,  in  England,  than  the 
navy ; and  the  command  of  the  army  has,  by  uninter- 
rupted usage — until  a comparatively  recent  period — been 
more  immediately  in  the  hands  and  under  the  control  of 
the  crown,  than  of  its  responsible  advisers.  As  respects 
the  navy,  ever  since  the  Act  of  1690,  authorising  the 
placing  of  the  office  of  Lord  High  Admiral  in  commission, 
the  delegation  of  the  royal  authority  in  the  government 
of  the  navy  has  been  absolute  and  entire ; and  the  re- 
sponsibility for  the  administration  thereof  has,  from  the 
epoch  of  the  Revolution,  been  considered  as  resting  upon 
the  First  Lord  of  the  Admiralty.  But  it  was  not  until 
the  commencement  of  the  present  century  that  the  prin- 
ciple was  fully  conceded  that  the  control  of  the  army 
must  be  exercised  by  the  crown  through  the  medium  of 
a responsible  minister. q 

m Rep.  of  Committee  on  Transport  Papers,  1862,  vol.  xxxiv.  p.  801. 
Service,  1801,  pp.  v.-vii.  ' Civil  Service  Estimates  for 

“ liana.  Deb.  vol.  rlxv.  pp.  703,  1808-9,  Class  V.  No.  10. 

Are.,  854.  And  see  Correspondence  » See  ante,  vol.  i.  pp.  320-324. 

■between  the  Admiralty  and  Colonial  ’ See  ante,  vol.  i.  p.  324. 

Office  on  thin  subject,  in  Commons 
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Until  the  recent  change  in  the  organisation  of  the  War 
Department,  the  direction  and  responsibility  in  military 
affairs,  although  formally  centred  in  the  administration 
for  the  time  being,  was  practically  divided  between  the 
Commander-in-Chief  at  the  Horse  Guards,  the  Master- 
General,  and  the  Board  of  Ordnance,  the  Secretary-at- 
War,  and  the  Secretary  of  State  for  War  and  the  Colonies.' 
The  working  head  of  the  War  Office  at  this  time  was  the 
Secretary -at- War,  an  officer  of  very  subordinate  position, 
who  administered  a portion  of  the  affairs  of  the  army  at 
home,  while  the  Colonial  Secretary  had  the  sole  manage- 
ment of  all  troops  directly  they  left  the  shores  of  England. 
The  extensive  Ordnance  Departments  were  under  a sepa- 
rate head,*  and  the  Commissariat  was  attached  to  the 
Treasury.  The  position  of  the  Commander-in-Chief  was 
anomalous  and  unsatisfactory. 

On  the  declaration  of  war  against  Russia,  in  1854,  the 
opinion  which  had  for  some  time  prevailed,  that  a more 
direct  and  efficient  control  should  be  exercised  by  the 
government  in  military  affaire,1  led  to  the  separation  of 
the  duties  of  War  Minister  from  those  of  Colonial  Secre- 
tary, and  the  appointment  of  a Secretary  of  State  for  War, 
in  whose  hands  should  be  concentred  the  supreme  and 
responsible  authority  over  the  whole  military  business  of 
the  country,  heretofore  transacted  by  various  independent 
departments.  This  important  change  was  effected  by  a 

’ See  Cox,  Inst.  708.  pt.  1)  but  was  not  carried  into  effect, 

• For  an  account  of  the  constitution  owing  to  the  opposition  of  the  Duke 

and  powers  of  the  Board  of  Ordnance  of  Wellington  thereto.  His  grace’s 
before  its  amalgamation  with  the  objections  were  chiefly  on  constitu- 
oflice  of  Secretary  of  State  for  War,  tional  grounds.  lie  demurred  to  the 
see  Commons  I’apers,  1854,  vol.  proposal  to  entrust  to  the  Secretary- 
xxvii.  pp.  307-350.  at- War  the  concentrated  powers  and 

* See  a speech  of  Sir  William  responsibility  which  should  only  be 
Mules  worth  in  the  cast!  of  Lord  Bru-  exercised  by  a principal  secretary  of 
denell,  in  Mirror  of  Pari.  1836,  p.  state.  These  objections  induced  the 
1306.  A plan  for  the  consolidation  government  to  refrain  from  any  at- 
of  the  different  departments  con-  tempt  to  carry  out  the  suggestions  of 
nected  with  the  civil  administration  the  commissioners.  Ilans.  Deb.  vol. 
of  the  army  was  recommended  by  a cxxxi.  p.  223,  &c.  Ibid.  vol.  cxxxiii. 
lloyal  Commission  in  1837  (see  p.  1270. 

Commons  Papers,  1837,  vol.  xxxiv. 
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declaration  in  Council,  on  June  12,  1854  but  it  was 
unaccompanied  by  any  order  in  Council,  minute,  or  other 
document,  defining  the  special  duties  of  the  War  De- 
partment. The  Cabinet  did,  indeed,  contemplate  a speedy 
and  effectual  organisation  of  the  new  office,  but  the  press 
of  business  consequent  on  the  disasters  which  befell  the 
British  army  at  that  period,  occasioned  the  indefinite 
postponement  of  these  arrangements.  Meanwhile,  how- 
ever, the  Duke  of  Newcastle,  who,  on  being  relieved  from 
the  charge  of  the  colonies,  assumed  the  charge  of  the 
War  Department,  was  at  no  loss  for  proper  authority. 
As  Secretary  of  State,  he  undoubtedly  possessed,  before 
as  well  as  after  the  change,  ample  powers  over  the  dif- 
ferent branches  of  the  military  service,  and  could  issue 
such  orders  as  he  thought  fit  for  their  guidance  and 
direction.  The  mere  division  of  the  secretariat  into  sepa- 
rate departments  made  no  difference  in  that  respect,  for 
the  control  of  the  crown  over  the  army,  which  is  consti- 
tutionally exercised  through  a Secretary  of  State,  lias 
always  been  acknowledged  and  supreme.’'  Much  re- 
mained to  be  done,  by  consolidation  and  otherwise,  to 
perfect  the  internal  organisation  of  the  new  office,  and  to 
establish  the  mutual  relations  and  interdependence  of  the 
different  departments  absorbed  into  the  same.  But  all 
such  reforms  were  unavoidably  postponed,  until  the  re- 
turn of  peace  should  admit  of  careful  attention  being 
directed  to  the  subject." 

On  the  first  formation  of  the  new  secretariat,  the  Duke 
of  Newcastle  made  choice  of  this  office,  in  place  of  con- 
tinuing in  charge  of  the  colonies,  because  he  was  desirous 
of  applying  himself  exclusively  to  carrying  out,  with 
vigour,  the  plans  he  had  already  devised  for  the  prose- 
cution of  the  war.  The  grievous  mismanagement  attend- 
ing the  conduct  of  the  Crimean  campaigns  at  the  outset, 

“ Hans.  Deb.  vol.  exxxv.  p.  318.  ' Ilep.  of  Com.  on  Army  before 

Ibid.  vol.  cxxxvi.  p.  425;  vol.  Sebastopol,  1854-5,  vol.  ix.  pt.  2,  pp. 
cxxxviii.  p.  73tt.  113,  184,  107:  and  pt.  3,  pp.  205, 

* See  linns.  Deb.  vol.  lxi.  p.  1042.  .'100,  423. 
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is  a matter  of  history.  The  numerous  acts  of  maladmi- 
nistration, in  reality  the  result  of  a combination  of  un- 
toward circumstances,  were  too  readily  attributed  to  the 
want  of  skill  and  energy  on  the  part  of  the  War  Minister ; 
and  Lord  John  Bussell,  then  a member  of  the  Cabinet, 
opened  a correspondence  with  Lord  Aberdeen,  the  Prime 
Minister,  in  which  he  suggested  that  the  Duke  of  New- 
castle should  be  removed  from  office,  and  replaced  by 
Lord  Palmerston,  who,  he  contended,  was  the  only  mem- 
ber of  the  government  properly  qualified  to  prosecute 
the  war  with  success,  on  account  of  his  inherent  mental 
vigour  and  experience  in  the  details  of  military  adminis- 
tration ; and  last,  though  not  least,  from  the  fact  of  his 
being  a member  of  the  House  of  Commons.  For  Lord 
John  Bussell  insisted  that  it  was  necessary  that  the  Se- 
cretary of  State  for  War,  like  the  Chancellor  of  the  Exche- 
quer, should  always  be  in  the  House  of  Commons,  and 
that  the  adoption  of  a rule  to  that  effect  was  open  to  no 
constitutional  objection.  At  the  same  time  he  proposed 
that  the  office  of  Secretary-at-War  should  be  abolished, 
and  that  the  War  Minister  should  himself  move  the  esti- 
mates, and  represent  his  department  in  the  popular  assem- 
bly. This  latter  arrangement  has  since  been  carried  out. 
But  Lord  Aberdeen  refused  to  admit  the  principle  that  it 
was  absolutely  necessary  for  the  Secretary  of  State  for 
War  to  be  invariably  a member  of  the  House  of  Com- 
mons, viewing  it  as  objectionable  in  principle,  and  likely 
to  be  inconvenient  in  practice.  He  thought  it  might  often 
be  desirable  to  appoint  a military  man  to  this  office,  and 
extremely  probable  that  a man  possessing  the  necessary 
qualifications  might  occasionally  be  found  in  the  House 
of  Lords.  He  considered  that  the  office  should  stand  on 
the  same  footing  as  that  of  the  First  Lord  of  the  Admi- 
ralty, who  may  be  either  a peer  or  a commoner,  as  the 
public  interest  may  require.  So  far  as  the  personal  ques- 
tion was  concerned,  the  Premier  was  not  of  opinion  that 
any  change  was  called  for,  as  he  was  quite  satisfied  with 
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the  manner  in  which  the  War  Department  had  been  con- 
ducted by  the  Duke  of  Newcastle.  The  correspondence 
terminated  with  a declaration  from  Lord  John  Russell 
that  he  must  submit  the  matter  to  the  Cabinet,  as  he  was 
satisfied  that  the  office  of  War  Minister  ought,  for  the 
present  at  least,  to  be  held  by  a member  of  the  House  of 
Commons.*  But,  in  point  of  fact,  his  lordship  never  did 
appeal  to  the  Cabinet,  and  the  Premier  concluded  that 
he  had  changed  his  mind  on  the  subject,  until  after  the 
meeting  of  Parliament,  when  Lord  John  Russell  retired 
from  the  ministry,  giving  as  his  reason  that  a motion 
was  about  to  be  made  in  the  House  of  Commons  for  an 
enquiry  into  the  disasters  which  had  befallen  the  army 
before  Sebastopol,  and  that  he  could  not  concur  with  the 
government  in  opposing  enquiry,  as  he  was  not  himself 
satisfied  with  the  manner  in  which  the  war  had  been 
conducted.1'  The  retirement  of  Lord  John  Russell  was 
speedily  followed  by  the  defeat  of  the  ministry  on  the 
motion  in  question,  and  by  their  consequent  resignation 
of  office,  on  January  31,  1855.  The  new  War  Secretary 
was  Lord  Panmure,  also  a member  of  the  House  of  Lords, 
who  held  the  office  for  three  years ; since  then  it  has 
been  filled  by  a member  of  the  House  of  Commons. 

In  proof  of  the  necessity  for  a concentration  of  power 
in  the  direction  of  military  aflairs  in  the  hands  of  one  man, 
at  all  events  during  the  continuance  of  hostilities  with  a 
foreign  power,  Lord  John  Russell  makes  the  following 
remarks,  in  the  correspondence  above  referred  to : — In 
the  prosecution  of  a war  it  is  clear  either  that  the  Prime 
Minister  must  be  himself  the  active,  moving  spirit  of  the 
whole  machine,  or  else  the  War  Minister  must  have 
ample  authority  to  control  other  departments.  ‘ A Cabi- 
net is  a cumbrous  and  unwieldy  instrument  for  carrying 
on  war  ; it  can  furnish  suggestions  or  make  a decision 
upon  a measure  submitted  to  it,  but  it  cannot  administer.’ 

* See  mite,  p.  223.  Hep.  of  Com.  pt.  3,  pp.  350-304. 
on  Army  before  Sebastopol,  vol.  ix.  » Ante,  p.  225. 
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To  do  this  effectually  you  must  have  ‘ a War  Minister 
of  vigour  and  authority.’  Elsewhere  he  says,  ‘ In  order 
to  carry  on  the  war  with  efficiency,  either  the  Prime 
Minister  must  be  constantly  urging,  hastening,  com- 
pleting the  military  preparations,  or  the  Minister  of  War 
must  be  strong  enough  to  control  other  departments. 
Every  objection  of  other  ministers,  the  plea  of  foreign 
interests  to  be  attended  to,  of  naval  preparations  not  yet 
complete,  and  a thousand  others — justifiable  in  the  sepa- 
rate heads  of  departments — must  be  forced  to  yield  to 
the  paramount  necessity  of  carrying  on  the  war  with 
efficiency  of  each  service  and  completeness  of  means  to 
the  end  in  view.  This  great  duty  may  be  performed 
either  by  the  Prime  Minister  himself,  or  by  a separate 
War  Minister.  We  have  examples  of  both.  Lord  Godol- 
phin,  on  the  one  hand,  as  first  minister  of  the  crown, 
superintended  the  campaigns  of  Marlborough ; Lord 
Chatham,  when  Secretary  of  State,  guided  the  operations 
of  the  Seven  Years’  War.  Again,  the  glorious  termina- 
tion of  the  war  against  Napoleon  was  directed  by  the 
Secretaries  Castlereagh  and  Bathurst,  under  the  premier- 
ship of  Lord  Liverpool.’  * 

In  {joint  of  fact,  however,  during  the  Crimean  war,  as 
appears  from  the  evidence  of  the  Duke  of  Newcastle,  while 
the  War  Secretary  had  the  responsible  direction  and  con- 
trol in  everything,  yet  the  Cabinet  were  largely  consulted, 
and  exercised  considerable  influence.  The  selections  for 
the  post  of  Commander-in-Chief  in  the  Crimea,  and  of 
two  or  three  of  the  generals  of  division,  were  submitted 
by  the  Secretary  of  State  for  War,  to  the  Cabinet  for  their 
approval ; the  names  of  other  commanding  officers  he  did 
not  think  it  necessary  to  submit ; but  all  important  opera- 
tions, the  number  of  troops  to  be  sent  out,  and  so  forth, 

‘ were,  of  course,  submitted  to  the  Cabinet.’  He  also 
communicated  to  them  every  despatch  he  received  from 
the  commander  of  the  forces  in  the  Crimea,  and  informed 

■ Rep.  of  Com.  on  Army  before  Sebastopol,  pp.  300—' 103. 
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them  of  the  steps  he  was  about  to  take  in  consequence 
thereof,  so  that  they  had  an  opportunity  of  dissenting 
from  the  same,  if  they  thought  fit ; otherwise,  they  shared 
the  responsibility  of  his  acts.  This  practice  he  followed 
so  long  as  the  members  of  the  Cabinet  remained  in  Lon- 
don; but,  when  they  separated  for  country  excursions, 
the  despatches  received  were  not  circulated  amongst  them 
until  their  return  to  town.* 

It  is  distinctly  understood,  that  whenever  circumstances 
render  it  necessary  to  send  troops  abroad,  the  considera- 
tion of  the  measure  devolves,  in  the  first  instance,  upon 
the  whole  Cabinet.  Their  decision  is  communicated  by 
the  Secretary  of  State  for  War  to  the  Commander-in-Chief, 
with  instructions  to  take  the  queen’s  pleasure  as  to  the 
regiments  to  be  selected  for  the  service.  The  appointment 
of  a general  officer  to  command  a force  for  active  service 
is  made  by  the  Cabinet,  and  communicated  by  the  Secre- 
tary for  War  to  the  Commander-in-Chief,  with  instructions 
to  take  the  queen’s  pleasure  thereupon.  The  Secretary 
for  War,  however,  is  himself  considered  responsible  for 
any  such  selection  ; and  also,  to  a considerable  degree,  for 
the  selection  of  officers  to  hold  important  subordinate 
commands,  inasmuch  as  all  general  and  superior  staff- 
officers  recommended  by  the  Commander-in-Chief  for 
commands  or  appointments,  must  be  submitted  by  him 
for  the  approval  of  the  Secretary  for  War.b 

During  active  service,  the  Secretary  of  State  for  War 
must  have  entire  control  over  the  operations,  as  bearing 
upon  the  conduct  of  the  Commander-in-Chief,  of  the  Ad- 
miralty (notwithstanding  that  department  is  presided  over 
by  another  Cabinet  minister),  of  the  Commissariat,  of  the 
Transport  Board,  and  even  of  the  Treasury  itself;  all 
these  must  be,  to  a certain  extent,  superintended  by  him  ; 
and  it  is  his  duty  to  combine  and  concert  together  the 

* Rep.  of  Com.  on  Army  before  b Rep.  on  Mil.  Organis.  1800 
Sebastopol,  vol.  ix.  pt.  2,  pp.  208-  (Com.  Papers,  vol.  vii.),  Appx.  p.  670. 
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various  powers  and  authorities  of  all  those  different  depart- 
ments, in  such  a manner  as  to  conduce  to  the  proper 
management  of  the  military  operations  of  the  country. 
This  was  the  opinion  of  Lord  Derby,  as  expressed  in  the 
House  of  Lords  in  1856,  and  it  embodies,  in  the  main,  the 
present  practice.'  This  statement  was  acquiesced  in  at 
the  time,  by  Earl  Grey,  with  the  qualification  that,  in  his 
opinion,  the  Prime  Minister,  or  the  Cabinet  collectively, 
ought  to  be  regarded  as  the  chief  director  on  such  an 
occasion ; acting,  however,  through  the  Secretary  for  War, 
as  above  described."  To  a similar  effect,  it  was  stated  by 
the  Duke  of  Newcastle,  in  evidence  before  the  Transport 
Committee,  in  1860,  that  considerable  alterations  take 
place  in  the  relative  position  of  the  departments  of  state, 
upon  the  breaking  out  of  a war.  The  Admiralty  is  a 
totally  independent  office  in  time  of  peace,  no  secretary  of 
state  interferes  or  controls  it  in  any  way  whatever ; but, 
the  instant  war  is  declared,  the  whole  thing  is  changed, 
and  the  Board  of  Admiralty  comes  under  the  immediate 
and  entire  control  of  the  Secretary  of  State  for  War. 
Thenceforward,  so  long  as  the  war  continues,  the  opera- 
tions of  the  War  Office  and  of  the  Admiralty,  and  the 
directions  of  the  movements,  both  of  the  army  and 
navy,  become  a part  of  the  special  duty  of  the  Secretary 
for  War.  And  this,  he  declared,  was  no  new  system,  but 
that  it  had  always  been  so.*  This  must  not  be  considered, 
however,  as  interfering  with  the  direct  responsibility  of 
the  Admiralty  for  the  conduct  of  naval  operations  during 
a war ; or  as  limiting  the  responsibility  of  the  Board  of 
Admiralty  in  regard  to  the  details  of  the  naval  service, 
which  continue  to  be  transacted,  as  in  time  of  peace,  with- 
out reference  to  any  other  department/  The  Secretary 

* Hans.  Deb.  vol.  cxl.  p.  1026.  evidence  before  the  Sebastopol  Coin. 
Ilep.  of  Com.  on  Mil.  Organ  is.  1860,  1854-5,  vol.  ix.  pt.  2,  p.  112. 
pp.  382,  380.  ' Rep.  of  Transport  Cora.  I860, 

d Hans.  Deb.  vol.  cxl.  p.  1046.  pp.  204,  207.  And  see  Sir  James 

' See  examples  cited  in  Rep.  of  Graham's  evid.  before  the  Sebastopol 
Transport  Com.  1800,  pp.  143,  233.  Committee,  1854-5,  vol.  ix.  pt.  3, 
See  also  the  Duke  of  Newcastle’s  p.  200. 
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for  War  gives  his  instructions  to  the  Admiralty,  and  it  is 
the  duty  of  the  Board  to  see  those  instructions  properly 
carried  out.8 

Having  discussed  the  principle  of  control  and  responsi- 
bility in  war  matters,  involved  in  the  establishment  of  a 
separate  branch  of  the  secretariat,  to  take  charge  of 
military  business,  and  pointed  out  the  customary  limit  and 
extent  of  interference,  by  the  Cabinet  collectively,  with 
the  functions  of  the  War  Secretary,  we  will  now  consider 
the  relative  position  and  duties  of  the  Secretary  of  State 
for  War,  and  of  the  Commander-in-Chief. 

It  was  on  June  12,  1854,  as  has  been  already  ob- 
served, that  the  Declaration  in  Council  was  made,  appoint- 
ing a fourth  secretary  of  state,  to  be  styled  the  Secretary 
of  Suite  for  War.  But  it  was  not  until  May  18,  1855, 
that  letters  patent  were  issued,  formally  conferring  this 
office  upon  Lord  Panmure.  Shortly  afterwards,  the  sepa- 
rate departments  of  the  Ordnance  and  the  Commissariat, 
together  with  the  office  of  Secretary -at- War,  and  the  control 
of  the  militia,  including  the  yeomanry  and  the  volunteers, 
were  consolidated,  and  committed  to  the  charge  of  the 
new  War  Secretary.11  The  letters  patent  were  necessarily 
framed  in  general  terms,  conferring  upon  him  the  admi- 
nistration and  government  of  the  army  and  ordnance; 
including  all  matters  relating  to  the  pecuniary  affairs, 
establishment,  and  maintenance  of  the  army.  In  addition 
to  this  patent,  however,  there  was  issued,  on  the  same 
day,  a supplementary  patent,  revocable  at  pleasure,  which 
contained  a reservation  of  the  general  powers  granted  to 


* Rep.  of  Sebastopol  Com.  1854-5, 
toI.  ix.  pt.  2,  p.  150. 

11  Aim  see  tie  Act  18  and  19  Viet, 
c.  117,  vesting  the  estates  and  powers 
of  the  Board  of  Ordnance  in  the 
Secretary  for  War.  The  militia,  how- 
ever, are  still  subject  to  the  lorda- 
lieutenaut  of  counties ; and  the  War 
Office  never  interferes  with  a militia 
regiment  (ns,  for  example,  to  pre- 


scribe routes  for  them  when  on  the 
march)  except  through  the  lieut.- 
coloneL  (Ilans.  Deb.  vol.  clxxxviii. 
p.  87.)  As  regards  the  volunteers, 
see  the  Report  of  Commissioners  ap- 
pointed to  enquire  into  the  condition 
of  the  volunteer  force.  Commons' 
Papers,  1802,  voL  xxvii.  p.  89.  And 
see  post,  p.  654. 
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the  Secretary  for  War : as  respects  (1)  the  military  com- 
mand and  discipline  of  the  army,  and  (2)  appointments 
to,  and  promotions  therein ; so  far  as  the  same  may  be 
exercised  by  the  crown  through  the  Commander-in-Chief, 
for  the  time  being.*  A supplementary  patent,  of  this 
description,  was  issued,  in  the  case  of  every  appointment 
to  the  office  of  Secretary  of  State  for  War,  up  to  that  of 
Sir  G.  C.  Lewis,  in  1861,  when  it  was  dispensed  with,  and 
an  official  memorandum,  defining  the  respective  duties  and 
authority  of  the  Secretary  for  War,  and  the  Commander- 
in-Chief,  was  substituted  in  its  place.1 

Although  expressly  designed  to  limit  and  define  the 
respective  powers  of  the  War  Secretary  and  of  the  Com- 
mander-in-Chief, these  supplementary  patents  proved  to 
be  alike  unsatisfactory  and  objectionable.  The  committee 
of  the  House  of  Commons,  in  1860,  on  military  organisa- 
tion, took  much  evidence  on  this  point,  and  embodied 
the  same,  with  their  own  views  on  the  subject,  in  a report, 
which  was  ably  drawn  up  by  their  chairman,  who  was 
that  veteran  administrator,  Sir  James  Graham.  As  the 
question  is  one  of  considerable  importance,  it  may  be 
profitable  to  notice  the  conclusions  arrival  at  by  the 
committee,  and  the  principal  points  established  by  the 
evidence. 

It  has  not  been  customary  to  make  any  limitation  or 
reservation  of  powers  in  the  patents  of  secretaries  of 
state.  As  we  have  already  seen,*  the  receipt  of  the  seals 
of  office  from  the  hand  of  the  sovereign  in  Council  confers 
the  office,  with  all  the  powers  thereunto  properly  belong- 
ing, even  before  the  issue  of  the  patent.  The  present  is 


1 Itep.  on  Mil.  Organisation,  1800, 
p.  452. 

J See  pod,  p.  648.  This  document 
would  have  been  of  much  service  in 
determining  the  delicate  questions  in- 
volved in  the  relations  between  these 
two  high  functionaries  ; but  unfor- 
tunately it  is  lost.  We  are  informed, 
by  the  return  to  an  address  of  the 


House  of  Commons,  dated  August 
10,  1808,  respecting  the  patents  of 
the  Secretaries  at  State  for  War, 
that  this  memorandum  ‘ has  not  been 
traced  since  its  possession  by  the  late 
Right  Hon.  Sir  O.  C.  Lewis.’  Com- 
mons Papers,  1800,  vol.  xli.  p.  877. 

1 See  ante,  p.  404. 
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the  first  occasion  of  the  issue  of  a supplementary  patent, 
restraining  the  full  exercise  of  the  powers  conferred  by 
the  original  pateut.  It  is  very  doubtful  whether  any 
supplementary  patent  was  necessary.  Such  a document 
merely  indicates  the  pleasure  of  the  crown  as  to  the  ordi- 
nary exercise  of  the  powers  of  the  Secretary  of  State  for 
War,  forbidding  him  to  interfere  with  the  routine  of 
military  command  and  discipline,  or  the  distribution  of 
army  patronage ; authority  in  respect  to  which  has  been 
vested  in  the  Commander-in-Chief.  The  Commander-in- 
Chief  himself  is  not  now  (as  heretofore)  appointed  by 
letters  patent,  but  by  a letter  from  the  Secretary  of  State 
for  War,  notifying  him  of  the  royal  pleasure  that  he  do 
serve  as  General  Commanding-in-Chief  of  the  royal  forces, 
and  do  obey  such  orders  as  he  shall  receive  from  her 
majesty,  or  any  other  his  superior  officer.  The  terms  of 
this  appointment,  coupled  with  the  constitutional  responsi- 
bility which  necessarily  attaches  to  the  office  of  Secretary 
of  State,  in  regard  to  all  matters  where  he  is  the  minister 
by  whom,  and  through  whom,  the  commands  of  the  queen 
are  received  and  conveyed,  materially  affect  the  considera- 
tion of  this  question. 

The  sovereign  is  the  recognised  supreme  head  of  the 
army,  and  generalissimo  of  all  the  national  forces,  both 
by  land  and  sea,  and  everything  done  in  connection  with 
them  must  receive  the  sanction  of  the  crown.  At  the 
same  time,  the  queen  cannot  act,  except  through  a respon- 
sible minister.  In  the  control  of  the  army,  this  responsible 
minister  is  clearly  not  the  Commander-in-Chief,  for  he  is  not 
a parliamentary  officer,  or  a member  of  the  Cabinet,  He 
receives  only  a delegated  and  subordinate  authority,  and 
is  not  ordinarily  removed  from  office  upon  a change  of 
ministry.  The  responsible  minister  is,  undeniably,  the  Se- 
cretary of  State,  for  through  him  the  royal  will  is  declared 
and  exercised,  and  his  counter- signature,  making  himself 
responsible  for  the  act  of  his  sovereign,  is  appended  to 
every  commission  in  the  army,  and  is  necessary  to  give 
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validity  and  effect  to  the  sign-manual.1  The  Secretary  of 
State  for  War  has,  accordingly,  a double  authority  and 
responsibility,  in  respect  to  the  army : first,  the  limited 
authority  which  he  exercises  under  the  reservation  of  his 
patent ; and  secondly,  the  constitutional  control  which 
belongs  to  him  as  the  responsible  adviser  and  officer  of 
the  crown  in  military  affairs.  In  this  latter  capacity,  he 
wields,  in  fact,  the  power  and  authority  of  the  whole 
executive  government ; and  where  he  overrides  the 
opinions  of  the  Commauder-in-Chief  in  matters  peculiarly 
within  the  jurisdiction  of  that  functionary,  he  does  so,  not 
merely  as  Secretary  of  State  for  War,  but  as  the  medium 
of  the  decision  of  the  entire  Cabinet.” 

Any  reservations  in  the  patent  of  the  Secretary  for  War 
must,  therefore,  be  regarded  as  merely  indicative  of  the 
pleasure  of  the  crown  that  the  ordinary  exercise  of  the 
functions  of  military  discipline  and  command  would  pro- 
perly appertain  to  the  Commander-in-Chief,  subject  to  the 
constitutional  supervision  of  a responsible  minister,  and 
must  not  be  considered  as  absolving  the  Secretary  of  State 
from  his  constitutional  responsibility,  or  precluding  him 
from  exercising  the  oversight  and  control  which  insepa- 
rably belongs  to  the  supreme  authority  of  the  civil  power, 
in  a parliamentary  form  of  government.  Upon  examining 
the  practical  working  of  the  system,  we  find  this  distinc- 
tion entirely  borne  out.  The  reservations  in  the  patent 
are  now  omitted.  So  long  as  they  were  continued  they 
were,  in  fact,  virtually  inoperative.  The  present  Com- 
mander-in-Chief has  frankly  and  fully  acknowledged  the 
supremacy  of  the  War  Minister,  and  his  own  subordinate 
position.  For  example,  he  informed  the  committee  that, 
with  regard  to  the  distribution  of  the  forces,  at  home  and 
abroad,  the  Secretary  for  War  is  cognisant  of  every  move- 
ment; that  a schedule  is  sent  to  him,  containing  the 

1 Rrp.  nn  Mil.  Organis.  1800,  p.  Hartlinpe's  evidence  before  the  Selias- 
4 -IS.  topol  Committee,  185-1-5,  voL  ix.  pt. 

“ Ibid.  p.  453.  AjuI  see  Lord  3.  pp.  234-236. 
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scheme  of  new  distributions,  which  he  approves,  or  not, 
as  he  may  think  fit,  and  that  the  movements  take  place 
under  his  previous  sanction.  A secretary  of  state  has, 
indeed,  the  power  of  ordering  the  Commander-in-Chief  to 
move  the  army,  without  assigning  any  reason  to  him. 
In  a system  of  parliamentary  government,  it  is  absolutely 
essential  that  the  management  of  the  army  and  navy,  the 
two  most  important  branches  of  our  administration,  should 
be  under  the  complete  control  of  the  executive.” 

This  doctrine  of  keeping  the  military  administration 
subordinate  to  the  civil  government  is  not  new.  It  was 
asserted  by  Lords  Grey  and  Grenville,  during  the 
Regency,  in  1812,  and  was  fully  recognised  by  Lord  Hill, 
and  by  the  Duke  of  Wellington,  when  they  held  the 
office  of  Commander-in-Chief,  before  the  consolidation  of 
the  civil  and  military  departments  of  the  army.  Lord 
Wellington,  in  1836,  publicly  declared  that  ‘ the  Com- 
mander-in-Chief cannot  at  this  moment  move  a corporal’s 
guard  from  London  to  Windsor,  without  going  to  the 
civil  department  for  authority  ; he  must  get  a route.’0 
In  answer  to  the  supposed  danger  of  such  a doctrine,  as 
tending  to  make  the  army  subordinate  to  the  Parliament 
instead  of  to  the  crown,  it  was  aptly  remarked  by  Earl 
Grey,  that  ‘ the  whole  notion  of  there  being  anything 
unconstitutional  in  bringing  the  army  more  under  the 
ministry  of  the  day,  seems  to  me  to  arise  from  a confusion 
between  the  powers  exercised  by  responsible  ministers  of 
the  crown  and  powers  exercised  by  parliamentary  com- 
mittees, or  some  mode  of  that  kind.  Undoubtedly  it 
was  very  unconstitutional  in  the  Long  Parliament  that  all 
the  powers  of  the  state  should  be  assumed  by  committees 
of  the  House  of  Commons,  but  that  power  over  the  army 
should  be  exercised  by  a responsible  servant  of  the 
crown  appears  to  me  to  be  an  absolutely  essential  prin- 
ciple of  our  constitution.’  Lord  Grey  was  then  asked 

” Itcp.  on  Mil.  Orgnuis.  I860,  pp.  ° Ibid.  pp.  viii.  xix.  I!ep.  Com. 
vii.  440.  on  Transport  service,  1861,  p.  48. 
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whether  certain  changes  he  had  recommended  (which 
would  assimilate  the  army  administration  to  that  now 
prevailing  in  respect  to  the  navy)  would  not  bring  the 
army  more  under  the  influence  of  the  House  of  Commons, 
than  in  times  past.  Observe  his  reply  : * The  truth  is 
that  the  House  of  Commons  has  always  exercised,  and 
always  ought  to  exercise,  a great  control  over  the 
administration  of  the  army ; it  cannot  be  called  on  to 
provide  for  the  expense  of  the  army  without  enquiring 
in  what  manner  the  money  so  granted  is  applied.’11  More- 
over, the  very  existence  of  a standing  army  depends  on 
the  annual  Mutiny  Act.  The  army  would  be  disbanded 
de  facto  at  the  end  of  a year,  if  the  Mutiny  Act  were  not 
renewed.'1 

To  proceed  from  general  principles  to  matters  of  detail. 

And,  first,  as  concerns  the  discipline  of  the  army.  The  Discipline 
committee  thoroughly  investigated  into  the  practice  in 
regard  to  interference  by  the  civil  authorities,  with 
matters  affecting  army  discipline,  as  well  before  as  since 
the  issue  of  the  supplementary  patents.  The  result  appears 
to  be  embodied  in  the  evidence  of  lord  Panruure,  who 
says  that  while  he  did  not  think  that  any  Secretary  of 
State  for  War  would  interfere  gratuitously  with  the 
discipline  of  the  army,  as  exercised  by  the  Commander- 
in-Chief ; nevertheless,  ‘ if  there  were  anything  in  the 
conduct  of  the  Commander-in-Chief  which  required  his 
interference,  the  Secretary  of  State  has  not  only  the  right, 
but  it  is  his  bounden  duty  to  interfere.  It  was  his  business 
to  trust  to  theCommauder-in-Chief  the  administration  of  the 
discipline  of  the  army,  and,  except  under  peculiar  circum- 
stances, not  to  interfere  with  that  at  all.’  Again,  ‘ the  Secre- 
tary for  War,  and  through  him  the  executive  government  of 
the  day,  is  responsible  for  all  the  acts  of  the  Commander- 
in-Chief  ; but  the  government  and  the  Secretary  of  State, 
putting  confidence  in  the  Commander-in-Chief,  trust  to 

i*  l!>‘p.  on  Mil.  Ontanis.  18(10,  p.  i See  ante,  vol.  i.  p.  .‘120. 
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him  entirely,  and  without  interference  with  the  discipline 
of  the  army.’  Several  instances  of  interposition,  however, 
were  adduced,  but  they  were  all  cases  involving  political 
considerations,  or  implying  some  collision  between  the 
military  and  the  civil  portion  of  the  community.1  To  the 
same  effect  Mr.  Sidney  Herbert,  the  then  Secretary  for 
War,  observed  that,  in  his  opinion,  ‘ the  ordinary  disci- 
pline of  the  army  ought  to  be  in  the  hands  of  military 
men  and  not  civilians ; but  in  cases  which  become  public 
questions  the  Coinmander-in-Chief  will  always  be  glad  to 
have  the  assistance  of  the  Secretary  of  State.’* 

Next,  in  regard  to  appointments  in  the  army.  Notwith- 
standing the  reservations  in  the  patent,  the  Commander- 
in-Chief  admitted  to  the  committee  that,  with  respect  to 
chief  commands  whether  at  home  or  abroad, — with 
respect  to  the  appointment  of  colonels  to  regiments,  and 
with  respect  to  promotions,  and  to  the  higher  staff  appoint- 
ments,— the  consent  of  the  Secretary  of  State  for  War  is 
invariably  obtained  before  appointments  of  this  description 
are  submitted  to  her  majesty  by  the  Comraander-in- 
Chief.* 

Ordinary  promotions  in  regiments  are  made  by  the 
Commander-in-Chief  without  communication  with  the 
Secretary  of  State,  who  has  this  check,  however,  that  they 
are  sent  to  him  before  being  submitted  to  the  queen,  so 
that  he  can  put  his  finger  on  any  departure  from  regula- 
tions, or  on  anything  else  which  ought  to  prevent  the 
appointment  or  promotion  from  taking  place." 


’ Rep.  Mil.  Organisation,  1800,  pp. 
viii.  ix.  xx.  Ana  see  pp.  127,  128. 
Before  the  reorganisation  of  the 
nrmy  departments,  it  was  understood 
that  any  military  officer  could  be  re- 
moved "from  the  half-pay  list,  by  the 
will  of  the  sovereign,  upon  the  advice 
of  the  Secretary-at-War  (for  which 
he  is  responsible  to  1’arliament)  ; but 
such  a power  is  never  exercised  ex- 
cepting for  an  offence  affecting  the 
moral  character  of  the  delinquent. 


fMirror  of  Pari.  1833,  p.  1840.  Ibid. 
1830,  p.  123.)  This  power  would 
now  be  constitutionally  exercised  by 
the  Secretary  of  State  for  War.  See 
ante,  vol.  i.  p.  320. 

' Ibid.  pp.  ix.  xix.  And  see  Gene- 
ral Peel’s  remarks  on  this  subject  in 
Hans.  Deb.  vol.  clxxxix.  p.  1015. 

1 Rep.  Mil.  Orgnnis.  1800,  pp.  34, 
230. 

u Ibid.  p.  44C. 
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In  regard  to  the  higher  appointments  and  rewards  of 
the  profession,  such  as  ‘government,  or  garrisons,  regi- 
ments, and  ribands,’ — they  are  generally  adjusted  by 
personal  communication  between  the  Commander-in-Chief 
and  the  Secretary  of  State  ; on  which  occasion  the  Com- 
mander-in-Chief  informs  the  Secretary  whom  he  proposes 
to  recommend.  Doubtless  he  must  possess  immense 
influence  in  suggesting  the  names  of  officers,  and  bringing 
forward  their  claims  to  the  Minister  of  War  ;T  but  never- 
less,  should  a difference  of  opinion  arise,  H.R.H.  the  Duke 
of  Cambridge  declares  that  the  decision  must  rest  with 
the  Secretary  of  State,  ‘ because,  in  the  constitutional 
form,  the  Secretary  of  State  would  advise  her  majesty  to 
take  his  opinion,  and  not  that  of  the  Commander-in-Chief ; 
and  thus  the  matter  must  finally  come  to  the  decision  of 
the  Secretary  of  State,  who  is  the  responsible  minister.’ w 
In  the  case  of  chief  commands,  naval  as  well  as  military, 
the  appointments  are  frequently  made  a Cabinet  question.* 
First  appointments,  however,  that  is  to  say,  first  com- 
missions in  the  cavalry  and  infantry,  constitute  the  peculiar 
patronage  of  the  Commander-in-Chief.  First  appointments 
in  the  artillery  and  engineers  are  given  to  the  successful 
candidates  in  a competitive  examination.  But  first 
appointments  in  the  cavalry,  and  the  line,  either  by  pur- 
chase or  gift,  are  at  the  disposal  of  the  Commander-in- 
Chief,  who  has  the  sole  power  of  nomination.  The  extent 
of  this  patronage  is  very  great.  Where  commissions  are 
sold  by  the  government,  the  proceeds  are  carried  to  a 
fund,  hitherto  under  the  sole  control  of  the  Secretary  of 
State  for  War.  This  fund  is  constantly  augmented  by  the 

’ Rep.  on  Mil.  Orgauis.  1800,  pp.  ments,  &c.,  in  tlio  army,  were  not 
240-i’4.'i,  277.  And  Rep.  on  Board  clearly  defined  until  after  the  accea- 
of  Admiralty,  1801,  p.  024.  And  see  sion  of  William  IV.  Before  that 
in  regard  to  regimental  colonelcies,  time  the  practice  varied,  under  suc- 
Hanx.  Deb.  vol.  clxiii.  p.  428.  cessive  administrations.  Corresp. 

* Rep.  on  Mil.  Organis.  1800,  p.  William  IV.  with  Earl  Grey,  vol.  u. 
vii.  The  respective  privileges  of  the  pp.  277,  280.  See  ante,  p.  431. 
Commander-in-Chief  and  the  Prime  * Rep.  on  MiL  Organ.  1800,  p.  35. 
Minister,  in  regard  to  higher  appoint- 
VOL.  II.  N N 
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sale  of  commissions,  for  the  regulated  price,  by  persons 
who  are  not  entitled  to  receive  their  full  value  ; the  dif- 
ference going  to  the  fund.  It  is  used  to  diminish  the 
charges  upon  the  half-pay  list,  to  lessen  the  price  of 
cavalry  commissions,  and  for  other  useful  purposes.  Com- 
missions are,  ordinarily,  given  away  to  such  persons  only 
as  are  supposed  to  have  some  claim  upon  the  country.’ 

The  Secretary  of  State  has  no  voice  in  the  selection  of 
persons  for  first  commissions,  and  does  not  interfere 
therein  in  ordinary  cases.  A list  of  the  names  is,  how- 
ever, sent  to  him  from  the  Horse  Guards,  before  the 
appointments  are  submitted  to  her  majesty  for  approval. 
This  is  termed  a submission  paper,  and  it  is  accompanied 
by  a memorandum,  asking  for  the  approbation  of  the 
Secretary  of  State.  But  the  Secretary  considers  his  duty 
in  regard  to  first  appointments  to  be  perfunctory ; he 
passes  them  as  a matter  of  course,  unless  some  distinct 
objection  is  raised.  Moreover,  he  is  not  furnished  with 
the  means  of  ascertaining  the  merits  of  the  candidates, 
or  the  reasons  for  recommending  them.  If  objections  to 
any  particular  appointment  are  brought  under  his  notice, 
he  has  the  power  of  withholding  his  sanction  ; and 
although  such  cases  are  very  rare  and  exceptional,  the 
existence  of  the  practice  is  sufficient  to  show  that,  even  in 
respect  to  first  commissions,  the  Secretary  of  State  is 
virtually  supreme,  and  must  be  considered  as  responsible. 
Nevertheless,  there  is  a decided  public  advantage  in  first 
appointments  and  promotions  being  primarily  in  the  gift  of 
an  officer  who  is  independent  of  political  pressure.' 

The  conclusion  of  the  matter  is  this : that  notwith- 
standing any  reservations  heretofore  contained  in  his 
patent,  the  Secretary  of  Suite  for  War  has  supreme 
authority  and  responsibility  in  all  matters  affecting  the 

7 Rep.  on  Mil.  Organis.  18130,  pp.  ■ Rep  on  Mil.  Org.  1800,  pp.  xxi., 
x.-xii.  472.  In  regard  to  the  Midi-  168,  161.  Rep.  on  Board  of  Adini- 
tafy  Reserve  Fund,  see  ante,  vol.  i.  raltv,  1801,  p.  105.  Mirror  of  Purl. 

. Commons  Papers,  1808,  No.  1835,  p.  1031. 
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administration  of  the  army;  that  he  may  either  act 
directly  himself,  or  through  the  Commander-in-Chief,  who 
is  his  military  adviser,  and  subordinate  to  him  ; and  that 
‘there  is  no  act  of  the  Commander-in-Chief,  however  small, 
or  however  great,  that  does  not  constitutionally  come 
within  the  revision  of  the  Secretary  for  War,’  and  for 
which  he  is  not  therefore  responsible.*  It  may  not  always 
be  easy  to  determine  the  relative  position  and  rights  of 
these  two  high  functionaries,  in  every  contingency  that 
may  occur,  but  ‘practically,  both  are  in  such  constant 
and  confidential  communication  together,  that  neither  of 
them  takes  any  great  step  without  its  being  known  to  the 
other.’”  Some  more  precise  regulations  may  hereafter 
be  found  advisable  to  prevent  the  Secretary  of  State  from 
unnecessarily  invading  the  province  of  the  Commander-in- 
Chief;  but  to  quote  the  words  of  the  Duke  of  Wellington 
on  this  very  point,  ‘ there  can  be  but  general  rules,  as 
landmarks  by  which  the  official  arrangement  of  the  service 
ought  to  be  conducted.  The  best  rule  is,  the  mutual  good 
temper  and  forbearance  of  the  parties.’6  It  was  impossible  to 
reconcile  strictly  the  powers  exercised  by  the  Secretary  for 
War,  in  respect  even  to  discipline  and  the  movements  of 
the  army,  with  the  reservations  in  his  patent.  It  was  there- 
fore suggested  by  the  committee  that  the  wording  of  the 
supplementary  patent  should  be  reconsidered,  and  the 
limitation  be  more  accurately  defined,  in  conformity  with 
existing  usage,  so  as  to  avoid  the  awkward  anomaly  of  a 
practice  at  variance  with  the  written  authority  regulating 
the  same.  Pursuant  to  this  recommendation,  when  Sir 

* Lord  Panmure,  in  Hans.  Dob,  b Hop.  on  Mil.  Organ!*.  p.  449. 
vol.  cxl.  p.  1041.  And  see  ibid.  voL  Bearing  in  mind  tho  acknowledged 
clxxxvi.  pp.  774,  791,  vol.  cxciii.  p.  responsibility  of  the  Secretary  for 
1241.  ‘The  duties  of  the  Com-  War,  he  ought  not  to  be  called  upon 
mander-in-Chief,  important  aa  they  to  state  to  the  House,  the  times,  cir- 
are,  are  carried  on  to  a very  great  ex-  cumstances,  and  subjects  of  his  con- 
tent under  the  control,  and  in  every  sultations  with  the  Commander-in- 
respect under  the  responsibility,  of  Chief  upon  departmental  matters, 
the  Secretary  of  State  for  War.'  Se-  Hans.  Deb.  vol.  clxxxvi.  p.  904. 
cretary  Sir  John  Pakington,  Cora-  e Rep.  on  Mil.  Org.  1800,  p.  xxiii. 
muna’’  Papers,  1868,  No.  281,  p.  28. 
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G.  C.  Lewis,  in  1861,  succeeded  Lord  Herbert  in  the 
office  of  Secretary  of  State  for  War,  his  patent  did  not 
contain  any  reservation  whatsoever,  as  to  his  responsibility 
or  power.  But  Sir  George  Lewis  himself  drew  up  a 
memorandum  in  accordance  with  the  recommendations  of 
the  committee,  regulating  the  responsibility  and  authority 
of  the  Secretary  of  State  for  War  and  of  the  Commander- 
in-Chief.  This  document  was  signed  by  the  queen,  and 
it  remains  in  force  until  it  shall  be  revoked,  whatever 
changes  may  take  place  in  the  persons  elevated  to  these 
respective  offices.11  It  is  important  that  some  such  official 
regulation  should  exist,  as  a means  of  preventing  undue 
encroachment,  by  the  Secretary  of  State,  upon  the  autho- 
rity and  patronage  which  properly  appertain  to  the 
Commander-in-Chief ; and  any  departure  from  the  ordi- 
nary routine,  as  prescribed  by  the  letters  patent,  will  be 
gradually  settled  by  usage,  in  accordance  with  constitu- 
tional principles.  In  fact,  as  was  truly  remarked  by  Hr. 
Secretary  Herbert,  ‘ whatever  you  may  put  into  a formal 
patent,  the  minister  who  holds  the  purse-strings  of  the 
army,  and  who  represents  it  in  the  House  of  Commons, 
will  always  have  the  power  in  his  hands.’”  If  irrecon- 
cilable differences  should  occur  between  the  Secretary  of 
State  and  the  Commander-in-Chief  on  any  question,  appeal 
must  be  made  to  the  Prime  Minister,  or  to  the  Cabinet ; 
and  the  Commander-in-Chief  must  ultimately  defer  to 
their  decision,  or  retire  from  office.’ ' 

Division  of  Upon  the  practical  question  of  the  division  of  duties 
between  between  the  Horse  Guards  and  the  War  Department,  in 
Goiird*  ordinary  cases,  the  following  rule  has  been  given  in  an 
and  war  official  memorandum.  The  duties  of  the  Commander-in- 
Chief  embrace  the  discipline  and  patronage  of  the  army, 
entrance  into  the  army,  and  ordinary  promotion  thereiu  ; 

d Secretary  for  War  (Lord  Ilart-  Rep.  on  Board  of  Admiralty,  1801, 
innton),  Hans.  Deb.  vol.  clxxxi.  p.  pp.  149,  192,  210. 

1610.  And  see  ante,  p.  539.  ' Rep.  on  Mil.  Orinuiis.  pp.  451 , 

' Rep.  Mil.  Organis.  1800,  p.  xix.  497,  008. 
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in  short,  the  direct  superintendence  of  the  personnel  of 
the  army.  With  these  exceptions  everything  connected 
with  the  management  of  the  army,  in  peace  or  in  war, 
its  materiel , and  civil  administration,  remains  in  the  hands 
of  the  Minister  for  War.*  To  illustrate  this  by  examples. 
When  an  army  is  engaged  in  active  operations  in  the 
field,  the  commanding  officer  reports  direct  to  the  Secre- 
tary of  State  for  War,  as  the  official  organ  of  her 
majesty’s  government,  and  receives  his  instructions.  He 
only  corresponds  with  the  Commander-in-Chief  upon 
strictly  military  details.  In  proof  of  this,  Lord  Hardinge 
(the  then  Commander-in-Chief),  read  to  the  Sebastopol 
Committee,  a communication  to  Lord  Eaglan,  upon  his 
appointment  to  the  chief  command  in  the  Crimea,  in 
1854, — which  he  stated  was  similar  to  the  letters  sent  to 
Sir  Arthur  Wellesley,  in  1809,  and  to  the  Duke  of  Wel- 
lington, when  he  took  command  of  the  British  army 
before  the  battle  of  Waterloo, — and  which  was  couched  in 
the  following  terms : ‘ My  Lord,  her  majesty  having 
been  graciously  pleased  to  appoint  your  lordship  to  the 
command  of  a detachment  of  her  army,  to  be  employed 
upon  a particular  service,  I have  to  desire  that  you  will 
be  pleased  to  take  the  earliest  opportunity  to  assume  the 
command  of  this  force,  and  carry  into  effect  such  instruc- 
tions as  your  lordship  may  receive  from  her  majesty’s 
ministers. ’h  Furthermore,  in  all  matters  relating  to  the 
administration  and  government  of  the  army,  as  for 
example,  the  introduction  of  a new  system  of  recniiting, 
arrangements  for  determining  the  number  of  men  required, 
or  the  like,  the  Secretary  of  State  for  War,  after  consulta- 
tion with  the  Commander-in-Chief,  takes  the  pleasure  of 
the  sovereign,  to  whom,  as  well  as  to  Parliament,  he  is 
responsible  for  the  measures  which  he  may  advise.1  He 
also  prepares  for  the  royal  signature,  and  countersigns, 

' Rep.  on  Mil.  Organis.  p.  697.  1864—6,  vol.  ix.  pt.  3,  p.  233.  See 
And  see  General  Peel’s  remarks  on  also  the  evidence  of  the  Duke  of 
this  subject,  in  liana.  Deb.  vol.  Newcastle,  ibid.  p.  147.  And  Uep. 
clxxiv.  p.  30.  on  Mil.  Organisation,  1860,  p.  576. 

" Hep.  Sebastopol  Committee,  1 Rep.  on  Mil.  Organis.  p.  676. 
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all  military  commissions,  except  those  that  may  be  pre- 
pared by  the  Colonial  Secretary  for  officers  serving  in 
colonial  corps,  upon  a notification  of  her  majesty’s  pleasure 
having  been  taken  thereon  by  the  Commander-in-Chief.1 

The  distribution  of  honours  in  the  army  is  not  under 
the  control  of  the  Commander-in-Chief.  All  honours  flow 
directly  from  the  crown,  and  should  therefore  be  be- 
stowed under  the  express  authority  and  recommendation 
of  a responsible  minister.  All  that  the  Commander-in-Chief 
can  do  is  to  represent  to  the  Secretary  of  State  for  War 
the  names  of  those  officers  whom  he  considers  to  be 
worthy  of  being  recommended  to  the  sovereign  for  such 
distinctions.  Officers  are  not  allowed  to  receive  foreign 
honours,  except  by  the  previous  permission  of  the  sove- 
reign ; and  the  queen’s  pleasure  in  this  instance  is  taken 
by  the  Secretary  of  State  for  Foreign  Affairs. k Regulations 
in  regard  to  the  acceptance  of  foreign  distinctions  by 
British  subjects  have  been  issued  from  time  to  time  by 
direction  of  the  sovereign.  But  it  is  always  within  the 
power  of  her  majesty  to  dispense  with  the  observance  of 
any  rule  of  this  kind  whenever  she  may  think  fit.1 

The  Secretary  for  War,  while  he  presides  over  the  ad- 
ministration of  the  army  unaided,  or  rather  unencum- 
bered, either  with  a Board  or  a Council,  has  around  him 
experienced  professional  advisers,  in  the  shape  of  perma- 
nent heads  of  the  various  military  branches  of  the  depart- 
ment, whose  opinions  he  can  consult,  either  separately  or 
collectively,  according  to  his  discretion.  This  organisa- 
tion has  been  adopted  advisedly,  as  presenting  all  the 
advantages  of  a Board,  without  the  objections  attending 
upon  that  obsolete  and  irresponsible  system.™  And  in 
the  event  of  a sudden  emergency  arising,  rendering  it 
expedient  to  take  the  advice  of  his  colleagues  in  office, 
the  Secretary  has  authority  to  convene  a War  Committee 
of  the  Privy  Council,  to  consist  of  the  principal  members 

. J Murray’s  Handbook,  p.  200.  clxxxviii.  p.  2071. 

.*  Rep.  on  Mil.  Orptmis.  pp.  40-42.  m Rep.  on  Bonnl  of  Admiralty, 

1 Lord  Stanley,  Hans.  Deb.  vol.  1801,  livid,  pp.  120,  147,  150,  211.' 
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of  the  Cabinet,  and  of  such  other  Privy  Councillors  as  it 
may  be  desirable  to  consult. 

From  the  time  of  the  Crimean  war,  until  the  present 
day,  the  organisation  of  the  War  Department  has  been 
undergoing  a gradual  change  and  improvement.”  Further 
and  more  extensive  alterations,  however,  are  still  in  con- 
templation, with  a view  to  greater  efficiency,  and  to  the 
subjection  of  the  entire  department  to  one  central  super- 
intendence and  control.  One  of  the  principal  complaints 
that  has  been  made  against  the  department  hitherto,  is 
that  on  account  of  its  enormous  extent,  its  complicated 
machinery,  and  the  various  independent  elements  of  which 
it  consists,  it  is  too  unwieldy  for  one  man  to  be  able  to 
manage  it  effectually.  Again,  the  large  and  increasing 
expenditure  for  army  and  ordnance  services,  on  the  one 
hand,  and  the  importance  of  perfecting  our  military  orga- 
nisation, regardless  of  cost,  on  the  other,  involve  ex- 
tremely difficult  and  often  conflicting  considerations  for 
any  man  or  set  of  men  to  determine. 

In  June,  1864,  a departmental  committee  of  the  War 
Office  and  the  Treasury,  was  appointed  to  investigate  and 
report  upon  the  constitution  of  the  War  Department,  and 
the  possibility  of  a more  efficient  and  economical  despatch 
of  business  therein.0  This  committee  presented  four  re- 
ports, in  the  years  1864  and  1865,  all  of  which  were 
communicated  to  the  House  of  Commons.11  In  1866, 
there  was  great  activity  displayed  at  the  War  Office  in 
furthering  the  work  of  internal  reform.  Several  official 
committees  were  employed  in  enquiries  connected  with 
the  various  branches  of  the  War  Department. q 

In  March,  1867,  a departmental  committee,  presided 
over  by  Lord  Straithnairn,  made  an  elaborate  report  upon 
the  Transport  and  Supply  departments  of  the  army,  and 
generally  upon  the  whole  question  of  the  reorganisation 
of  the  War  Office.  This  committee  recommended  the 

■ Hans.  Deb.  vol.  clxxxv.  p.  005.  xxxi.  p.  601. 

• Hep.  Com.  Pub.  Accounts,  1804,  ’ Mr.  Greg's  letter,  in  Civil  Ser- 

Evid.  1090,  apx.  No.  5.  vice  Estimates  for  1800-7,  Class  2, 

r Commons  Papers,  1805,  vol.  p.  40.  ' “ 
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appointment  of  a Chief  Controller,  who  should  have 
charge  of  all  departments  of  supply  ( i.e .,  the  Barrack  ser- 
vice, the  Commissariat  service,  the  Purveying  service,  the 
Military  Store  department,  and  the  Transport  department, 
each  of  which  had  been  previously  administered  by  an  in- 
dependent head),  and  who  should  be  in  direct  communica- 
tion with  the  Commander-in-Chief,  and  with  the  Secretary 
of  State  for  War.  It  also  recommended  the  entire  re- 
organisation of  the  administrative  establishments  of  the 
army  as  a matter  of  imperative  necessity/  On  June  6, 
1867,  the  Secretary  for  War  informed  the  House  of  Com- 
mons, that  this  report  had  been  referred  to  the  considera- 
tion of  the  various  heads  of  departments  in  the  War 
Office,  some  of  whose  departments  were  materially  affected 
by  it.  When  in  possession  of  their  views,  he  would  de- 
cide whether  to  remit  the  whole  subject  to  a parliamen- 
tary committee,  or  to  a royal  commission,  for  a thorough 
investigation  into  the  most  suitable  organisation  for  the 
War  department.* 

On  December  19,  1867,  the  Secretary  of  State  for 
War  advised  the  Treasury  of  his  intention  to  appoint  Sir 
Henry  Storks  to  the  office  of  Controller-in-Chief,  ‘ with  a 
position  equal,  in  every  respect,  to  that  of  a permanent 
under-secretary  of  state,  on  a salary  of  2,000/.  per 
annum  ; ’ requesting  Treasury  sanction  thereto,  which  was 
given ; though,  as  will  presently  appear,  the  position  and 
salary  of  this  officer  were  afterwards  altered.  On  Decem- 
ber 28,  the  Secretary  again  applied  to  the  Treasury  for 
their  consent  to  the  appointment  of  Major-General  Bal- 
four as  Assistant  Controller,  with  a salary  of  1,000/.  a 
year,  ‘ as  a temporary  arrangement  to  assist  in  carrying 
on  the  measures  of  amalgamation  and  reform  recom- 
mended by  Lord  Strathnaim’s  Committee.’  This  also 
was  agreed  to. 

But  before  the  new  organisation  was  complete,  a ques- 

r For  the  Report  see  Commons  ■ Hons.  Dot),  vol.  clxxxvii.  p. 
Papers,  1807,  vol.  xv.  p.  343.  1000;  vol.  clxxxviii.  p.  580. 
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tion  arose  between  the  War  Office  anil  the  Treasury,  as  oiffionitiwi 
to  the  relative  standing  and  powers  of  the  new  Controller  formal 
in  the  department.  It  became  evident  that  there  was  a tion' 
disposition,  on  the  part  of  the  military  authorities,  that  the 
military  rather  than  the  civil  power  should  be  predomi- 
nant at  the  War  Office,  whilst  the  Treasury  were  equally 
determined  to  maintain  the  supremacy  of  the  civil  govern- 
ment. 

On  March  5,  1868,  the  Military  Secretary  at  the  War 
Office  forwarded  to  the  Treasury,  for  their  consideration 
and  approval,  a memorandum  of  the  proposed  arrange- 
ment of  the  new  Control  department  and  its  subdivisions, 
stating  the  rates  of  pay  proposed  for  the  officers  therein. 

In  reply,  the  Treasury  objected  to  the  scale  of  salaries,  as 
being  excessive,  and  asked  for  more  information.  This 
request  was  complied  with,  and  on  June  29,  the  Treasury 
again  wrote  to  the  War  Office,  reviewing  all  that  had 
been  recommended,  since  1860,  by  Commissions  or  Com- 
mittees, for  the  improvement  of  military  departmental 
organisation,  and  expressing  a decided  opinion  that  the 
functions  of  the  Controller-in-Chief,  as  head  of  the  Supply 
department  of  the  War  Office,  ought  to  be  kept  entirely 
distinct  from  those  of  the  Financial  department : that  the 
heads  of  the  Financial  and  of  the  Audit  departments 
should  be  independent  of  the  Controller-in-Chief ; and 
that  the  Committee  of  Public  Accounts  should  be  con- 
sulted upon  the  regulation  of  these  departments.  Fur- 
thermore, the  Treasury  proposed  that  the  War  Office 
establishment  should  hereafter  comprise  the  following 
principal  officers,  namely  — the  Secretary  of  State,  a 
parliamentary  under-secretary,  a permanent  under-secre- 
tary, ‘ who  shall  be  generally,  if  not  always,  a military 
man,’ a Controller-in-Chief — without  the  rank  of  under- 
secretary, with  a salary  of  1,500/.  a year,  and  who  might 
be  either  a military  man  or  a civilian — and  of  a principal 
financial  officer,  of  equal  rank  and  salary  with  the  Con- 
troller, but  who  should  be  ‘ always  a civilian.’ 

On  June  30,  the  Secretary  for  War  notified  the  Trea- 
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sury,  that  he  concurred  in  the  aforesaid  proposals,  though 
doubtful  of  their  effect  upon  the  position  of  the  Controller. 
He  also  transmitted  statements  of  the  intended  changes  in 
the  official  arrangements  in  the  War  Office,  and  amended 
regulations  for  the  new  department  of  Control. 

Meanwhile,  on  April  25,  a royal  warrant  was  issued, 
authorising  the  establishment  of  a Department  of  Con- 
trol, to  be  superintended  by  a Comptroller-in-Chief,  acting 
under  the  orders  of  the  Secretary  of  State  for  War, 
and  subject  to  such  regulations  as  he  may  from  time  to 
time  determine.  The  House  of  Commons  was  duly  in- 
formed that  this  appointment  had  been  conferred  on  Sir 
Henry  Storks,  and  that  of  Assistant  Controller  on  General 
Balfour,  in  furtherance  of  the  recommendations  of  Lord 
Strathnaim’s  Committee  for  the  consolidation  of  the 
departments  of  Supply  and  Transport  under  one  head  ; the 
which,  by  placing  in  the  hands  of  one  person  a control 
over  the  expenditure  of  the  War  Office,  will,  it  is  believed, 
conduce  to  greater  economy  and  efficiency  both  in  peace 
and  war.  They  were  also  notified  that  another  valuable 
administrative  reform  had  been  effected  in  the  creation  of 
an  Inspector  General  of  the  Reserve  Forces,  who  will 
take  charge  of  the  volunteer,  yeomanry,  and  militia 
forces,  the  enrolled  pensioners,  and  the  army  of  reserve.1 

On  June  22,  1868,  Sir  Henry  Storks  forwarded  to  the 
Secretary  for  War,  a letter  with  a copy  of  proposed 
regulations  for  the  Audit  department  of  the  War  Office, 
intended  to  secure  a thoroughly  detailed  departmental 
audit,  of  all  military  expenditure  included  in  the  accounts 
presented  to  Parliament.11  These  papers  were  laid  before 
the  House  of  Commons,  and  referred  to  the  Committee  of 
Public  Accounts.  But  in  view  of  a speedy  extension  of 
the  Appropriation  Audit  to  Military  and  Naval  Accounts 
— the  expediency  of  which  the  Public  Accounts  committee 
recommend  should  be  considered  by  an  official  committee 

‘Commons  Papers,  1867-8,  Nos.  pp.  123.%  1266.  Queen's  speech  at 
373,  374 — 1.  Hans.  Deb.  vol.  cxci.  close  of  session, 
pp.  50,  57,  280.  Ibid.  vol.  cxciii.  ■“  Com.  Papers,  1867-8,  No,  428. 


Digitized  by  Google 


THE  WAR  OFFICE. 


555 

during  the  recess — they  reported  that  it  was  not  desirable 
to  adopt  any  new  regulations  on  this  subject  at  present. 
They  would  be  willing,  however,  to  enter  upon  the  ex- 
amination of  the  proposed  regulations  at  the  commence- 
ment of  the  next  session,  after  the  enquiry  by  the  official 
committee  shall  have  been  completed.'' 

On  July  9,  1868,  it  was  moved  in  the  House  of  Commons  to  re- 
solve, ‘ that  the  Controller-in-Chief  should  he  an  nnder-secrctory  of 
state;  and  that  the  audit  of  the  War  Office  accounts  should  be 
entirely  independent  of  tho  War  Office.’  But  the  arrangements  of 
the  government  being  approved,  in  the  main,  by  leading  opposition 
members,  any  interference  therewith  was  deprecated  by  the  House  ; 
and  the  motion,  after  a long  debate,  was  withdrawn. w 

As  at  present  constituted,*  the  department  of  the  Se- 
cretary of  State  for  War  consists  of  the  principal  Secretary 
of  State,  a parliamentary  Under-Secretary,  and  a perma- 
nent Under-Secretary,  with  an  Assistant,  both  of  whom 
are  military  men.  There  is  also  a Controller-in-Chief, 
and  an  Assistant  Controller ; likewise  a Military  Assistant, 
who  is  an  officer  of  high  rank,  and  is  charged  with  the 
conduct  of  the  military  correspondence.  As  the  office  of 
Secretary  for  War  is  liable  to  change  hands  very  fre- 
quently, and  will  in  all  probability  be  usually  held  by  a 
civilian,  it  is  the  more  desirable  that  several  of  those  who 
belong  to  the  permanent  staff  of  superior  officers,  should 
be  experienced  military  men.  It  is  also  expedient  that 
either  the  political  under-secretary  or  some  other  depart- 
mental officer  in  the  House  of  Commons,  should  be  pro- 
fessional, and  capable  of  affording  assistance  to  his  chief 
in  the  discussion  of  military  questions  in  Parliament/ 

The  War  Office  establishment  includes  all  the  civil 


* Hop.  Com.  Pub.  Accts.  July  21, 
1808,  p.  iii. 

* linns.  Deb.  vol.  cxciii.  pp.  022- 
048.  The  Secretary  for  Wnr  after- 
wards stated  that  the  Controller  was 
to  rank  as  un  under-secretary  of  state. 
Ibid.  p.  007. 

* Army  Estimates,  1808-0,  p.  83. 


* Rep.  on  Military  Organisation, 
1800,  pp.  xviii.  xxii.  Evid.  p.  40.5. 
Hans.  I)eb.  vol.  clxii.  p.  1815.  In 
1867  and  1808  the  political  under- 
secretary was  a military  man ; but  he 
waa  a peer,  and  represented  tho  de- 
partment in  the  House  of  Lords. 
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administrative  departments  of  the  army,  whilst  the  mili- 
tary control  is  exercised  through  the  Commander-in-Chief 
and  his  own  immediate  subordinates.  In  a return,  pre- 
sented to  the  House  of  Commons  on  August  14,  1807, 
the  following  departments  are  enumerated  as  being  then 
consolidated  under  the  Secretary  of  State  for  War,  and 
the  particular  duties  assigned  to  each  department  are 
described : (1)  the  Central  department,  including  the 
general  business  connected  with  army  administration, 
appointments,  promotions,  &c.  &c.,  (2)  Ordnance,  (3) 
Contract,  (4)  Commissariat,  (5)  Militia,  (6)  Volunteer 
corps,  (7)  Stores,  (8)  Accounts,  (9)  Audit,  (10)  Solicitor’s 
department,  (11)  Army  Medical,  (12)  Purveyor’s,  (13) 
Clothing,  (14)  Barrack,  (15)  Works,  (1G)  Surveys  and 
Topographical  department.'  Since  the  date  of  this  return, 
as  we  have  seen,  the  Barrack,  Commissariat,  Purveying, 
Stores,  and  Transport  departments  have  been  consolidated 
under  a Controller-in-Chief. 

The  oversight  of  general  business  at  the  War  office  is 
divided  between  the  parliamentary  and  permanent  under- 
secretaries, according  to  convenience;  except  that  all 
matters  relating  to  the  militia  and  volunteers  are  taken 
by  the  parliamentary  under-secretary.  This  officer,  being 
a political  functionary,  is  appointed  by  the  principal  secre- 
tary for  the  time  being,  who  has  also  the  entire  patronage 
of  his  department,  and  the  approval  of  all  appointments 
in  the  gift  of  the  several  heads  of  the  manufacturing 
departments  at  Woolwich,  and  other  out-stations,  under 
the  War  Office.* 

The  official  staff  of  this  branch  of  the  public  service  is 
very  numerous.  It  was  stated  in  the  House  of  Commons, 
in  1868,  that  * there  were  G21  employes  in  the  War  de- 
partment, and  1 5G  in  the  Commander-in-Chief s depart- 

* Commons  Papers,  ISO”,  No.  the  Statistical  Society,  vol.  xxix.  p. 
641.  For  a comparison  between  the  427. 

constitution  of  the  war  departments  ■ Rep.  on  Mil.  Organ  is.  1800,  pp. 
in  England  and  France,  see  General  60,  138.  Parkinson,  Under  Govt. 
Balfour's  paper  in  the  Journal  of  pp.  106,  100. 
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ment,  making  a total  of  777  persons  employed  in  the 
administration  of  the  army.b 

The  Commissariat. 

This  branch  of  the  War  department  has  been  subjected 
to  many  changes,  from  time  to  time.  In  1816  it  was 
placed  under  an  officer  of  the  Treasury,  the  commissariat 
officers  being  then  officially  known  as  ‘ Sub-treasurers  to 
the  Lords  Commissioners  of  the  Treasury  in  the  foreign 
possessions  of  the  crown.’  In  1822,  it  was  proposed  to 
attach  the  Commissariat  to  the  Ordnance  Office,  but  the 
then  Master-General  of  the  Ordnance  objected  to  the 
union.  However,  upon  the  organisation  of  the  War 
Office  under  a separate  Secretary  of  State,  in  1856,  the 
Commissariat  was  transferred  from  the  Treasury  to  the 
War  department,  and  is  now  a branch  of  the  new  depart- 
ment of  Control : all  appointments  therein  being  con- 
ferred by  the  Secretary  for  War.6 

There  is  a Commissary  General-in-Chief ; but  the  Com- 
missariat Office,  in  common  with  all  other  accounting 
departments,  is  still  subordinate  to  the  Treasury  in  matters 
of  finance.  It  has  the  custody  of  large  sums  of  money  for 
army  purposes,  and  distributes  the  same,  under  fixed  regu- 
lations, to  regimental  paymasters,  ordnance  storekeepers, 
and  other  army  accountants,  for  the  supply  of  provisions, 
forage,  and  the  means  of  transport  for  the  queen’s  troops. 
Commissariat  officers  are  attached  to  every  military  station 
throughout  the  empire ; and  they  render  directly  to  the 
Audit  department  of  the  War  Office,  monthly  accounts  of 
their  cash  and  store  transactions.  In  time  of  war,  all  the 
expenditure  connected  with  every  department  of  an  army 
in  the  field,  except  the  ordinary  charges  for  regimental 
and  barrack  services,  is  conducted  by  the  officers  of  the 
commissariat  department.  Important  alterations  in  the 

k Hans.  Deb.  vol.  cxei.  p.  84.  partments  of  the  Army,  1807,  Appx. 

* Murray's  Handbook,  p.  102.  He-  No.  xi. 
port  on  Transport  and  Supply  De- 
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duties  and  personnel  of  the  commissariat  have  been  sug- 
gested by  the  official  committee  on  the  Transport  and 
Supply  departments,  in  their  report  in  1867,  which  are 
now  under  the  consideration  of  her  majesty’s  govern- 
ment.4 

The  Secretary-at-War. 

Before  quitting  this  branch  of  our  subject,  it  is  desirable 
to  advert,  briefly,  to  this  office,  though  it  has  now  ceased 
to  exist.  On  February  8,  1855,  a commission  was  given 
to  the  Secretary  of  State  for  War  to  act  also  as  Secretary- 
at-War;”  and  from  thence  until  1863,  when  the  office 
was  formally  abolished,  the  two  offices  were  invariably 
held  by  the  same  person.  By  various  Acts  of  Parliament, 
particular  duties  were  imposed  upon  the  ‘ Secretary-at- 
War,’  and  until  those  statutes  should  be  amended  or 
repealed,  no  other  officer  could  perform  the  same.  The 
Secretary-at-War  was  strictly  a financial  officer,  repre- 
senting the  Treasury,  whose  duty  it  was  to  exercise  a 
control  and  check  over  all  military  expenditure ; and  no 
alteration,  even  in  matters  of  promotion  or  discipline, 
necessitating  any  increased  expense,  could  be  carried  into 
effect  by  the  Commander-in-Chief  without  his  sanction. 
The  office  originated  in  a delegation  from  the  Treasury  of 
the  financial  business  of  the  army,  which  is  too  minute 
and  complicated  to  be  directly  controlled  by  the  Treasury. 
The  Secretary-at-War  was  charged  with  the  preparation 
of  the  annual  Mutiny  Bill,  and  the  conduct  of  the  Esti- 
mates in  the  House  of  Commons,  and  had  other  duties  of 
a minor  character  to  perform,  the  which  will  be  found 
enumerated  in  a memorandum  given  in  evidence  by  Mr. 
Fox  Maule,  before  the  committee  on  army  and  ordnance 
expenditure  in  1850.  The  office  was  rarely  held  by  a 
Cabinet  minister ; but  when  this  has  occurred  (as  in  the 
case  of  Mr.  Sidney  Herbert,  in  1854)  it  made  no  difference 

11  See  Index  to  Iteport,  p.  537. 

* licp.  Com.  Mil.  Organia.  1800,  Evid.  533,  534. 
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in  his  official  position.  Since  the  consolidation  of  the 
office  with  that  of  Secretary  of  State  for  War,  the  over- 
sight and  control  over  array  expenditure  has  reverted  to 
the  Treasury,  who  are  still  responsible  for  the  same.  Lord 
Aberdeen,  who  was  Premier  at  the  time  the  change  was 
effected,  was  in  favour  of  continuing  the  office  of  Secre- 
tary-at-War,  as  distinct  from  that  of  Secretary  for  War, 
as  a means  of  controlling  the  expenditure  of  the  army ; 
but  his  views  did  not  prevail,  and  soon  after  his  admini- 
stration gave  way  to  that  of  Lord  Palmerston,  under  which 
the  present  organisation  of  the  War  department  was 
matured/  In  1863,  by  the  Act  26  Viet.  c.  12,  the  office 
was  formally  abolished,  and  its  duties  and  privileges  trans- 
ferred to  the  Secretary  of  State  for  War. 

The  Commander-in-Chief. 

This  high  functionary  is  the  queen’s  executive  officer  in 
the  exercise  of  the  royal  prerogative  of  military  authority, 
lie  is  also  (through  the  intervention  of  a secretary  of 
state)  her  majesty’s  organ  of  communication  with  the 
army,  to  carry  out  and  maintain  the  prerogative  so  fir  as 
regards  the  military  command  and  discipline  of  the  army, 
and  the  appointment  or  promotion  of  subordinate  officers 
therein.  This  royal  prerogative  is,  nevertheless,  subject  to 
the  control  of  responsible  ministers  of  the  crown,  and  the 
Commander-in-Chief  himself  is  necessarily  subordinate  to 
the  supreme  authority  of  the  civil  power.  In  the  preceding 
section  we  have  carefully  considered  this  question,  and 
endeavoured  to  point  out  the  relative  jurisdiction  of  the 
Commander-in-Chief,  and  of  the  Secretary  of  State  for  War, 
who  is  the  civil  and  responsible  head  in  all  military  affairs. 
We  have  now  to  indicate  the  authority  and  duties  of  the 
Commander-in-Chief,  as  head  of  the  army;  bearing  in  mind 
that  all  his  acts  are  subject  to  the  constitutional  oversight 
and  control  of  the  Secretary  of  State  for  War. 

' Itep.  Com.  Mil.  Orpanis.  1800,  Committee,  1854-55,  vol.  ix.  pt.'3, 
Evid.  11-40.  Report  of  Sebastopol  pp.  1615-67,  302. 
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His  p^ei-  The  Commander-in-Chief  (or,  as  he  has  been  styled 
-Sr  since  the  death  of  the  Duke  of  Wellington,  the  General 
Commanding-in-Chief)  of  the  British  army  is  the  supreme 
executive  military  authority ; having,  with  the  exception 
of  the  militia,  yeomanry,  and  volunteers  (which  are  under 
the  immediate  direction  of  the  Secretary  for  War),  the 
entire  practical  control  and  personal  superintendence  of 
the  military  force  of  the  country,  and  of  all  matters 
relating  to  its  interior  economy  and  discipline,  so  far  as  is 
consistent  with  the  acknowledged  supremacy  and  respon- 
sibility of  the  Minister  for  War ; and  his  proposals  and 
recommendations  are  very  rarely  disregarded  or  interfered 
with  by  that  functionary.®  The  finances  of  the  army, 
however,  are  altogether  in  the  hands  of  the  civil  power, 
and  as  every  movement  of  troops  is  attended  with  expense, 
the  constitution  gives  no  authority  to  the  Commander-in- 
Chief  to  move  or  direct  the  distribution  of  troops,  until 
the  signature  of  a secretary  of  state  to  the  proposed  route 
Avarrants  the  same,  and  provides  for  the  cost  thereof.  The 
necessity  for  obtaining  this  preliminary  sanction  forms  a 
check  upon  any  combination  of  troops  not  authorised  by 
the  executive  government. 

The  Commander-in-Chief  receives  through  one  of  the 
secretaries  of  state  the  royal  instructions  with  respect  to 
the  distribution  and  employment  of  the  troops,  whether 
at  home  or  abroad.1*  He  also  provides  for  carrying  into 
execution  the  military  operations  of  a campaign  planned 
by  the  Secretary  of  State  for  War.  The  Quartermaster- 
General  and  the  Adjutant-General  are  his  subordinate 


' Rep.  on  Military  Organisation, 
1800,  p.  42.  And  Mr.  Uodley's  evi- 
dence, ibid.  pp.  128,  1 2!l.  On 
June  1,  1858,  a private  member 
of  the  House  of  Commons  car- 
ried against  ministers  a resolution 
‘ that  the  departments  of  the  Horse 
Guards  and  War  Office  should  be 
placed  under  the  control  of  one 
responsible  minister.’  No  further 
action  was  taken  upon  this  resolution, 
as  the  government  declined  to  do 


anything,  and  the  mover  was  unable 
to  follow  it  up  by  any  scheme  of 
army  reform.  (See  Hans.  Deb.  vol. 
cl.  p.  1447.)  But  the  resolution  vir- 
tually embodies  the  actual  practice. 

11  Ante,  p.  542.  But  it  has  been 
officially  stated  that 1 the  sending  out 
and  recalling  of  [particular]  regi- 
ments on  foreign  service  were  matters 
entirely  within  the  control  of  the 
Commander-in-Chief.’  lions.  Deb. 
vol.  clxxii.  p.  435. 
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officers,  and  are  appointed  by  the  queen  upon  his  recom- 
mendation. Through  the  former  he  directs  the  dispo- 
sition and  movements  of  the  army,  and  the  plans  and 
surveys  necessary  to  a campaign ; through  the  latter  he 
makes  known  all  general  orders  and  instructions.  His 
patronage  and  influence  extend  over  the  whole  military 
force  of  the  country,  except  the  militia  and  volunteers.* 
First  commissions  in  the  cavalry  and  infantry  are  princi- 
pally in  his  gift ; and,  as  regards  regimental  appointments 
and  promotions,  the  Secretary  for  War  almost  invariably 
concurs,  as  a matter  of  course,  in  his  recommendations.11 
His  recommendations  in  respect  to  the  higher  appoint- 
ments, which  are  strictly  within  the  gift  of  the  war 
minister,  are  also  very  influential.0 

The  Commander-in-Chief  has  the  privilege  of  personal 
communication  with  the  sovereign,  to  receive  the  royal 
commands  in  mattersof  military  administration.  The  army 
take  pride  in  seeing  their  chief  brought  into  immediate 
communication  with  her  majesty ; and,  at  the  same  time, 
no  constitutional  objection  exists  to  the  practice ; for,  as 
will  be  seen  in  considering  the  three  instances  in  which 
this  privilege  is  ordinarily  exercised,  it  is  purely  formal 
and  ministerial,  and  does  not  derogate  from  the  supreme 
control  of  responsible  advisers  of  the  crown.4 


• Murray's  Handbook,  p.  240. 
Thom’s  British  Directory,  1802,  p. 
3IH% 

* See  the  debate  in  the  House  of 
Commons  on  May  20,  1806,  on  the 
case  of  Lieut.-Col.  Dawkins,  whom 
the  Commauder-in-Chief,  acting  on 
the  report  of  a departmental  com- 
mittee of  enquiry,  had  directed  to  be 
placed  on  the  retired  list ; regarding 
him  as  unfit  to  be  placed  in  command 
of  a regiment,  although  there  was  no 
imputation  upon  his  character  as  an 
officer  and  a soldier:  and  especially 
observations  of  lord  Palmerston  on 
this  cate,  vindicating  the  right  of 
the  crown  to  dismiss  officers  from 
the  army,  without  assigning  any  rea- 
son, if  U should  think  fit  to  do  so. 

VOb.  II.  O 


This  power  is  of  course  exercised 
upon  the  advice  of  a responsible 
minister  ; but  the  government  have 
refused  to  give  4 the  names  of  all 
those  officers  who  had  been  removed 
or  placed  on  half-pay,  without  a fair 
trial,’  as  such  a return  would  be  4 ex- 
tremely invidious,’  and,  moreover, 
would  not  include  all  who  had  been 
thusdealtwith  by  the  military  author- 
ities, as  in  some  instances'  officers, 
rather  than  be  dismissed,  had  made 
formal  application  to  be  placed  on 
half-pay.  Hans.  Deb.  vol.  clxxx. 
pp.  4:10,  457 ; and  ante,  voL  i.  p.  327. 

* See  ante,  jp.  644. 

* Rep.  of  Sebastopol  Committee, 
1854-6,  vol.  ix.  pt.  3,  p.  236.  Lord 
Hardinge’s  evidence. 
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The  first  occasion  in  which  the  Commander-in-Chief  is 
permitted  the  privilege  of  taking  the  royal  pleasure  at  a 
personal  interview  is,  in  regard  to  the  amount  of  force 
required  for  the  year.  The  decision  on  this  point  is  taken 
by  the  Cabinet  in  Council.  It  is  then  communicated,  in 
an  official  letter,  to  the  Commander-in-Chief,  by  the  Secre- 
tary of  State.  The  Commander-in-Chief  then  formally, 
and  as  a ministerial  agent,  takes  the  pleasure  of  the 
sovereign  thereupon.  But  it  is  the  advice  of  the  queen’s 
ministers,  for  which  they  are  exclusively  responsible. 

The  second  occasion  of  this  description  is  in  regard  to 
the  patterns  of  army  clothing.  These  are,  in  the  first 
place,  selected  by  the  Commander-in-Chief,  and  sub- 
mitted by  him  to  the  queen.  They  are  then  sent  by  the 
Commander-in-Chief  to  the  office  of  the  Secretary  of 
State,  as  having  passed  under  the  cognisance  of  the  sove- 
reign. The  Secretary,  if  he  sees  no  reason  to  advise  the 
queen  upon  the  subject,  either  as  concerns  the  pattern  or 
the  expense  it  involves,  then  obtains  the  royal  authority 
to  seal  the  pattern  for  the  adoption  of  the  army.  But 
where  any  change  is  contemplated  which  involves  addi- 
tional outlay,  the  previous  consent  of  the  Secretary  for 
War  is  indispensable ; and  practically  no  great  change 
in  uniforms  can  be  made  without  his  concurrence 

The  third  instance  is  wdth  regard  to  appointments  and 
promotions  in  the  army.  It  has  always  been  customary 
that  the  appointment  of  officers  in  the  army,  of  whatever 
rank  and  to  whatever  military  position,  should  be  sub- 
mitted to  the  queen,  for  her  approval,  by  the  Comman- 
der-in-Chief. Lists  of  these  nominations  are,  in  the  case 
of  first  appointments,  submitted  to  the  Secretary  of  State 
for  War  before  they  are  presented  by  the  Commander-in- 
Chief  to  the  queen  for  her  sanction.  And  all  other  appoint- 
ments are  submitted  to  the  queen  after  consultation  with 
the  Secretary.  So  that,  as  we  have  already  seen,  the  Sec- 
retary of  State  has  the  power  of  exercising  a veto  on 
every  promotion  and  appointment  in  the  army,  excepting 


Digitized  by  Google 


THE  COMMANDER-IN-CHIEF. 


5C>3 


first  commissions,  and  even  with  respect  to  these,  the 
existence  of  an  indirect  control  has  been  clearly  demon- 
strated. 

If  her  majesty  approves  of  the  submission  list,  she 
places  her  sign-manual  at  the  top  of  it.  At  the  bottom 
of  the  list  there  are  written  directions  to  the  Secretary  of 
State  to  issue  commissions  to  the  persons  named  therein, 
and  this  also  is  signed  by  the  queen.  ® By  a recent  sta- 
tute it  is  declared,  that  the  affixing  of  the  royal  sign- 
manual  to  the  commissions  of  officers  of  the  Army  or  of 
the  Boyal  Marines  shall  be  unnecessary,  provided  that  such 
commissions  are  duly  authenticated  as  having  been  issued 
by  royal  command,  by  the  signatures  of  the  Commander- 
in-Chief  and  of  a Secretary  of  State,  &c.'  This  Act  con- 
forms the  practice  in  regard  to  military  commissions  to 
that  of  naval  commissions,  which  are  signed  by  the  Lords 
of  the  Admiralty  only,  and  not  by  the  sovereign.* 

The  foregoing  are  the  only  occasions  in  which  official 
personal  communications  take  place  between  the  officer 
commanding  the  royal  army  and  the  sovereign ; and  in 
every  one  of  them  the  virtual  control  and  supremacy  of 
the  Secretary  of  State  for  War  is  apparent.11 

Until  the  beginning  of  the  present  century  the  sove-  R<*pon«i- 
reign  claimed  the  right  of  nominating  the  Commander-  for 
in-Chief.1  Then,  as  now,  a Prince  of  the  Blood  was  occa-  pomtment. 
sionally  appointed  to  this  office.  And  it  is  only  since  1806 
that  the  responsibility  of  ministers  for  the  control  and 
management  of  the  army  has  been  fully  acknowledged.11 
In  1850,  two  years  before  his  death,  the  Duke  of  Wel- 
lington, then  Commander-in-Ckief,  urged  his  royal  high- 

* Hans.  Deb.  vol  clxv.  p.  1487.  subject,  wrote  to  the  Premier  (the 
' 25  Viet  c.  4.  And  see  ante,  vol.  Duke  of  Portland)  nominating  Sir 

i.  p.  238.  David  Dundas  to  bo  commander-in- 

* liana.  Deb.  vol.  clxv.  p.  1480.  chief.  He  was  appointed  accordingly, 
h Rep.  on  Military  Organisation,  and  retained  the  office  until  181), 

1800,  pp.  xxi.  34,  89,  86.  when  it  was  again  conferred  upon 

1 Upon  the  resignation  of  the  Duke  tho  Duke  of  York.  Jesse,  Life  of 
of  York,  on  March  17,  1809,  George  Geo.  III.  vol.  iii.  p.  532. 

III.,  without  waiting  for  any  com-  * See  ante,  vol.  t.  pp.  50,  324. 
niunication  from  his  ministers  on  the 

o o 2 
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ness  the  Prince  Consort  to  consent  to  succeed  him  in 
the  office.  The  professed  object  of  the  Duke,  in  desiring 
to  see  Prince  Albert  invested  with  this  honourable  office, 
was  to  maintain  ‘ the  principle  of  the  army  being  com- 
manded by  the  sovereign.’  He  had  himself  ‘ endeavoured 
to  make  the  practice  agree  with  that  theory,  by  scrupu- 
lously taking,  on  every  point,  the  queen’s  pleasure  before 
he  acted.  But,  were  he  gone,  he  saw  no  security,  unless 
the  prince  undertook  the  command  himself,  and  thus  sup- 
plied what  was  deficient  in  the  constitutional  working  of 
the  theory,  arising  from  the  circumstance  of  the  present 
sovereign  being  a lady.’  Prince  Albert  admitted  the  force 
of  this  argument,  and  acknowledged  it  to  be  his  duty  to 
support  the  queen’s  authority  in  this  as  in  all  other  mat- 
ters, but  he  was  strongly  impressed  with  the  conviction 
that  the  proffered  appointment  would  be  incompatible 
with  the  adequate  discharge  of  the  duties  devolving  upon 
him  as  consort  of  the  queen.  He  therefore  declined  to 
become  a candidate  for  the  office,  and,  after  the  death  of 
the  Duke  of  Wellington,  it  was  conferred  upon  Lord 
Hardinge.1 

While  it  is  imperative  upon  the  Commander-in-Chief 
that  he  should  administer  the  affairs  of  the  army  in  sub- 
ordination to  the  will  of  the  ministry  for  the  time  being, 
as  expressed  by  the  Secretary  of  State  for  War,  it  is  not 
essential  that  his  political  opinions  should  be  identical 
with  those  of  the  party  in  power.  Lord  Hill,  for  ex- 
ample, retained  the  post  of  Commander-in-Chief  through 
all  the  changes  of  ministry  that  occurred  between  1828 
and  1842  ; though  his  opposition  to  the  Reform  Bill,  in 
1832,  gave  great  offence,  not  only  to  the  Prime  Minister 
(Earl  Grey)  but  also  to  the  king.-*  The  Duke  of  Wel- 
lington, who,  upon  the  retirement  of  Lord  Hill,  in  August 
1842,  by  reason  of  his  growing  infirmity,  succeeded  him 
in  office  (having  previously  occupied  the  post  for  a short 

' Prince. Albert's  Speeches,  &c.  pp.  - Corresp.  William  IV.  with  Earl 
71-/8.  And  see  ante,  vol.  i.  p.  198.  Grey,  vol.  li.  pp.  272-280. 
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time,  in  conjunction  with  a seat  in  the  cabinet,  in  1827-8),“ 
and  continued  in  command  of  the  army  until  his  death, 
in  1852.  During  this  interval  there  were  several  suc- 
cessive ministries,  of  different  political  creeds,  and  in  one 
of  them,  that  of  Sir  Robert  Peel,  the  Duke  was  permitted 
to  hold  his  office  in  connection  with  a seat  in  the  Cabinet, 
from  1842  until  the  downfall  of  the  ministry  in  1846. 

The  circumstances  attending  this  appointment  were  as 
follows  : — His  Grace  was  already  in  the  Cabinet,  though 
without  office,  when  he  was  made  Commander-in-Chief. 

But  in  the  year  1837  it  seems  that  he  had  publicly  stated 
that,  in  his  opinion,  the  Commander-in-Chief  ought  not  Not  pro- 
to be  a cabinet  minister,  lest  he  should  ‘ be  supposed 
to  have  any  political  influence  or  bias  upon  his  mind,  °®ce- 
particularly  upon  the  subject  of  promotions  in  the  army.’ 
Whereupon,  soon  after  Parliament  met  in  1842,  Lord 
John  Russell  called  the  attention  of  the  House  of  Com- 
mons to  the  subject,  and  pointed  out  that  there  had  been 
no  instance  of  a member  of  the  Cabinet  being  entrusted 
with  this  executive  office  since  the  time  of  General  Con- 
way, in  1782,  with  the  exception  of  the  Duke  of  Wel- 
lington’s own  case,  above  mentioned,  in  1827.  In  reply, 

Sir  Robert  Peel  ‘ apprehended  that  there  was  no  consti- 
tutional rule  against  the  tenure  of  a seat  in  the  Cabinet 
by  the  Commander-in-Chief,’  and  considered  that  it  was 
justified  by  the  analogous  cases  of  the  Master-General  of 
the  Ordnance  and  the  First  Lord  of  the  Admiralty.  He 
added  that  the  Duke  of  Wellington  had  retained  his  seat 
in  the  Cabinet  upon  accepting  the  command  of  the  army, 
at  the  unanimous  request  of  the  whole  Cabinet,  and  he 
himself,  as  Premier,  assumed  ‘ the  whole  responsibility  of 
the  act.’ 0 The  matter  was  then  dropped. 

When  Lord  Hardinge  was  made  Commander-in-Chief, 
in  1852,  he  was  assured  by  the  Premier  (Earl  Derby)  that 

" Seo  ante,  vol.  i.  p.  114.  And  1347-1351.  And  aee  ibid.  yol.  lxx. 

Ilan Deb.  N.  S.  vol.  xvii.  p.  4(32.  p.  Oil. 

° Hans.  Deb.  vol.  lxvi.  pp. 
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he  * was  under  no  obligation  of  a party  or  political  na- 
ture ; ’ and  though  he  continued  in  office  under  a Whig 
ministry,  he  was  never  interfered  with  in  the  distribution 
of  patronage,  or  in  the  management  of  business  at  the 
Horse  Guards.p  His  lordship  was  succeeded  in  the  com- 
mand of  the  army,  in  July  1856,  by  his  royal  highness  the 
Duke  of  Cambridge,  the  present  Commander-in-Chief.  No 
seat  in  the  Cabinet  has  at  any  time  been  offered  to  his 
royal  highness,  partly  because,  in  the  words  of  Sir  Robert 
Peel,  in  reference  to  the  case  of  the  Duke  of  York,  ‘ it 
was  not  probable  that  a prince  of  the  blood,  holding  the 
relation  that  he  did  to  the  throne,  should  have  a seat  in 
the  Cabinet ; ’ q but  chiefly  in  consequence  of  the  more  de- 
cided opinions  entertained  as  to  the  inexpediency  of  such 
an  arrangement,  since  the  re-organisation  of  the  War 
Department,  under  the  immediate  control  of  a responsible 
minister  of  the  crown. 

Being  the  executive  head  of  the  army,  and  the  direct 
representative  of  his  sovereign’s  authority,  it  is  considered 
inexpedient  that  the  Commander-in-Chief  should  exercise 
any  political  functions  which  might  lead  to  encroachment 
upon  the  royal  prerogative.  For  a similar  reason,  it  has 
also  been  deemed  wrong  in  principle  that  his  subordinate 
officers,  the  quartermaster-general  and  adjutant-general, 
or  his  military  secretary,  should  accept  seats  in  the  House 
of  Commons,  and  enter  into  the  public  discussion  of  mili- 
tary matters.  This  complete  disconnection  from  the  poli- 
tical administration  of  affairs  gives  a greater  stability  to 
the  office  of  Commander-in-Chief,  and  enables  him  to 
exercise  a more  independent  control  over  the  army.  It 
also  serves  to  discourage  officers  from  the  hope  of  pro- 
fessional advancement  through  political  interest/  The 
Commander-in-Chief  is,  however,  a member  of  the  Privy 
Council,  and  must  be  considered  as  a resjxmsible,  although 
non-political,  officer  of  the  existing  government.  Though 

p Hans.  Deb.  vol.  cxxx.  p.  100.  1 See  G rev,  Pari.  Govt,  new  edit. 

’ Ibid.  voL  lxvi.  p.  1319.  p.  2S5. 
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not  removed  upon  every  change  of  administration,  he 
nevertheless  holds  office  during  pleasure,  and  is  remo- 
vable by  the  queen  upon  the  advice  of  the  Prime  Minister; 
but  it  would  only  be  upon  a very  grave  and  sufficient 
occasion  that  his  removal  would  take  place.* 

From  the  dignified  and  important  position  which  he  Hi*  j»»i- 
occupies,  the  Commander-in-Chief  is  generally  a peer  of  li^ent^ 
the  realm,  and  is  accordingly  at  liberty  to  afford  inform- 
ation respecting  the  army  in  the  House  of  Lords.  The 
War  Department,  however,  is  officially  represented  in  Par- 
liament by  the  Principal  Secretary  of  State  for  War  and 
by  the  political  Under-Secretary,  one  or  other  of  whom 
should  have  a seat  in  either  House,  as  it  might  be  con- 
venient. If  the  Principal  Secretary  be  a member  of  the 
House  of  Commons,  then  the  Under-Secretary  should  be 
in  the  House  of  Lords. 

The  Permanent  Defence  Committee,  wliich  was  first  Defence 
established  during  the  Crimean  war,  is  a valuable  auxi- 
liary  to  the  War  Department.  It  is  composed  of  certain 
artillery  and  engineer  officers,  being  heads  of  the  prin- 
cipal military  departments,  and  of  a naval  Lord  of  the 
Admiralty,  and  is  presided  over  by  the  Commander- 
in-Chief.  The  Committee  acts  purely  as  a council  of 
advice  ; it  can  originate  nothing,  but  confines  its  delibe- 
rations to  subjects  connected  with  the  fortifications  and 
armaments  of  the  country,  which  may  be  referred  to  its 
consideration.  Its  reports  are  addressed  to  the  Secretary 
of  State  for  War.  There  is  also  a Fortification  Com-  Fortifica- 
mittee,  composed  (with  one  exception)  of  different  m°ittee° 
members  to  the  other,  but  likewise  of  distinguished  offi- 
cers of  engineers  and  artillery,  with  two  admirals  and  a 
civilian,  whose  duty  it  is  to  consider  the  plans  of  the 
fortifications,  now  in  progress  of  construction,  for  the 
defence  of  the  dockyards  and  naval  arsenals,  &c.,  of  the 

• Hop.  on  Mil.  Org.  1800,  p.  42.  Hop.  debates  in  the  House  of  Commons, 
on  Official  Salaries,  1850.  Evid.  1517.  on  June  1 and  28,  1868. 

M urray's  Handbook,  p.  247.  See  also 
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United  Kingdom,  previously  to  their  being  submitted  to 
the  Defence  Committee/ 

There  is  also  a Council  of  Military  Education,  which  is 
presided  over  by  the  Commander-in-Chief,  and  consists  of 
a vice-president  and  four  ordinary  members, “ who  usually 
retain  their  seats  at  the  council  for  five  years,  according 
to  the  practice  in  regard  to  all  staff  appointments,  but 
may  be  continued  for  a longer  period,  at  the  discretion  of 
the  Commander-in-Chief.  This  council  arose  out  of  a 
Royal  Commission,  appointed  in  1856,  to  consider  the 
subject  of  the  military  education  of  officers  of  the  British 
Army,  with  a view  to  the  improvement  of  the  same, 
especially  in  the  case  of  staff  officers.  The  commission 
reported  in  1857,  and  shortly  afterwards  the  Council  of 
Education  was  appointed.’  Its  duty  is  generally  to  super- 
vise the  education  of  the  army,  to  control  the  preliminary 
examinations  to  which  all  officers  are  subjected  before 
obtaining  their  first  commissions,  to  conduct  and  control 
the  competitive  examinations  in  the  higher  branches  of 
the  service,  including  the  engineers  and  artillery,  and  to 
conduct  examinations  for  appointments  on  the  staff  of 
officers  below  a certain  rank.  The  council  is  very  strict 
in  refusing  to  pass  any  for  commissions  who  are  unable  to 
pass  the  preliminary  examination,  and  the  Horse  Guards 
rarely  interfere  with  their  decision.w  The  Secretary  to 
the  Council  is  a military  officer. 

The  Commander-in-Chief  has  a military  secretary,  ap- 
pointed by  himself,  who  occasionally  holds  levees,  at  which 
officers  and  others  having  business  to  transact  attend  and 
make  known  their  claims  and  wishes.  There  are  also  two 
assistant-secretaries,  a private  secretary,  and  a numerous 
staff  of  clerks,  all  of  whom  are  appointed  by  the  Com- 
mander-in-Chief.*  The  other  principal  officers  subordi- 

' Rep.  on  Mil.  Organisation,  pp.  vi.  p.  i.  Ibid.  1800,  vol.  xxiv.  p.  1. 
208,  677.  Rep.  of  Progress  on  For-  w Hans.  Deb.  vol.  clxxxii.  pp. 
tifications.  Commons  Papers,  1807,  473-478. 

vol.  xlv.  p.  491.  « Murray's  Handbook,  p.  248. 

“ Army  Estimates,  1868-9,  p.  64.*  Army  Estimates,  1868-9,  pp.  85,  86. 

* See  Commons  Papers,  1857,  vol. 
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nate  to  the  Commander-in-Chief  are  the  adjutant-general, 
the  quarter-master-general,  and  the  judge-advocate-gene- 
ral. Pursuant  to  a recommendation  of  the  Recruiting 
Commission  of  1866,  the  recruiting  service  has  been  made 
a separate  department,  presided  over  by  an  officer  who  is 
responsible  to  the  adjutant-general,  and  through  him  to 
the  Comraander-in-Chief.r 

The  Judge-Advocate-General. 

The  judicial  department  of  the  army  is  presided  over 
by  the  Judge-Advocate-General  of  the  United  Kingdom, 
who  is  appointed  by  the  queen  under  the  sign-manual,  and 
holds  office  during  pleasure.  He  is  the  sole  representative 
of  the  government  in  all  military  proceedings  before  gene- 
ral courts -martial,  maintaining  the  interests  of  the  crown, 
and  prosecuting  either  in  person  or  by  deputy,  in  the 
sovereign’s  name,  and  all  matters  arising  out  of  the  admi- 
nistration of  martial  law  come  under  his  supervision. 

It  is  his  duty  freely  to  advise  the  military  court,  as  the 
ordinary  judges  direct  the  jury,  upon  such  questions  as 
may  arise,  either  on  points  of  law  or  in  the  form  of  pro- 
cedure, whether  the  question  be  one  of  military  or  com- 
mon law.  His  statutory  powers  are  defined  in  the  annual 
Mutiny  Act.  He  appoints  the  time  and  place  for  holding 
the  court,  and  summonses  the  witnesses.  On  the  trial  he 
is  bound  so  far  to  assist  the  accused  as  to  see  that  the  case 
is  brought  fully  and  fairly  before  the  court.  He  has  no 
absolute  judicial  authority,  nor  any  voice  in  the  sentence 
of  the  court ; but,  after  the  trial,  the  proceedings  had  are 
transmitted  to  the  Horse  Guards,  and  from  thence  to  the 
Judge- Advocate-General.  It  then  becomes  the  duty  of 
this  officer  to  examine  into  the  sentence,  and  to  lay  the 
report  of  the  proceedings  before  the  queen,  tendering  his 
advice  whether  they  have  been  legally  conducted,  and 
whether  the  sentence  should  be  confirmed  or  rejected. 

* Com.  Papers,  1867,  vol.  xv.  p.  8.  IIaiis.  Deb.  vol.  clxxxv.  pp.  1770,  1780. 
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He  then  returns  the  proceedings  to  the  Commander-in- 
Chief,  with  a memorandum  of  the  advice  offered  to  her 
majesty,  and  of  the  queen’s  commands  thereupon.'  His 
advice,  however,  is  strictly  confined  to  the  legality  of  the 
proceedings  and  sentence ; it  must  not  interfere  with  the 
royal  prerogative  of  mercy,  which  is  exercised  or  with- 
held upon  the  responsibility  of  the  Secretary  of  State. 

The  Judge-Advocate-General,  though  a quasi-judicial 
officer,  has  usually  a seat  in  the  House  of  Commons, 
where  he  acts  as  the  legal  adviser  of  the  government  on 
military  questions.  He  is  necessarily  a political  adherent 
of  the  party  in  power,  and  retires  from  office  on  a change 
of  administration.  He  is  also  sworn  of  the  Privy  Council ; 
and  is  the  only  officer  of  the  government,  out  of  the 
Cabinet,  who  has  the  right  of  personal  access  to  the  sove- 
reign, with  the  exception  of  the  Commander-in-Chief.  He 
appoints,  by  general  warrant,  a Deputy-Judge- Advocate, 
who  is  the  permanent  and  working  officer  of  the  depart- 
ment. 

He  has  also  the  nomination  of  the  various  clerks  em- 
ployed in  the  department ; but  the  office  is  under  the 
general  control  of  the  Commander-in-Chief,  except  in  pe- 
cuniary matters,  which  come  under  the  direction  of  the 
Secretary  of  State  for  War.* 

Secretary  of  State  for  India. 

From  the  year  1784  to  1858,  the  territories  of  the 
British  Crown  in  the  East  Indies  were  governed  by  a de- 
partment of  State  designated  the  Board  of  Control  for  the 
Affairs  of  India,  which  was  established  under  the  authority 
of  the  Act  24  George  IH.  c.  25,  in  conjunction  with  the 
Court  of  Directors  of  the  East  India  Company,  who  were 

* See  Han*.  Deb.  vol.  clxxviii.  p.  250.  l’nrkinson's  Under  Govt.  pp. 

305.  lOtl,  112.  Stapleton’*  Canning  and 

* Rep.  on  Mil.  Organisation,  1S00,  His  Times,  p.  012.  Hans.  Deb.  vol. 
pp.  xxi.,  xxii.  Rep-  Off.  Sal.  1850,  clxxiii.  p.  1101.  Ibid.  vol.  clxxxi. 
Kvid.  204.  Murray's  Handbook,  p.  p. 
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incorporated  by  a royal  charter,  which  had  been  amended 
by  various  Acts  of  Parliament.1’ 

But,  in  1858,  this  double  government  was  abolished, 
and  the  entire  administration  of  the  British  Empire  in  India 
was  assumed  by  her  majesty.  Henceforth  India  was  no 
longer  to  be  regarded  as  in  any  sense  a colony,  but  as  part 
of  the  territory  of  the  British  sovereign,  and  subject  to 
the  direct  authority  of  the  crown,  exercised  through  the 
instrumentality  of  a Secretary  of  State.  Under  the  Act 
21  & 22  Viet.  c.  10G,  all  the  powers  hitherto  vested  in  the 
East  India  Company  and  in  the  Board  of  Control  for  the 
Government  of  India  were  transferred  to  a fifth  principal 
Secretary  of  State. 

By  the  Act  aforesaid,  a Council  of  State  for  India  was 
established,  consisting  of  fifteen  members,  each  being 
allowed  a salary  of  1,200/.  per  annum,  who  should  hold 
office  during  good  behaviour,  and  be  removable  only  upon 
an  address  of  both  Houses  of  Parliament.  This  Council 
is  intended  to  advise  and  assist  the  Secretary  of  State  in 
the  transaction  of  Indian  business,  and  to  be  to  some 
extent  a check  upon  the  exercise  of  his  administrative 
powers,  otherwise  arbitrary,  there  being  no  representative 
system  in  India  to  control  his  acts. 

Of  the  fifteen  members  composing  the  Indian  Council, 
seven  were  chosen  by  the  Court  of  Directors  of  the  East 
India  Company  from  their  own  body,  and  the  other  eight 
members  nominated  by  the  crown,  upon  the  advice  of  the 
Secretary  of  State.  Vacancies  amongst  the  elected  mem- 
bers are  tilled  up  by  the  choice  of  duly  qualified  persons 
by  the  elected  meml>ers;  and  vacancies  amongst  the 
nominated  members  by  the  crown.' 

The  Council  is  appointed  to  meet  at  least  once  in  every 
week,  when  they  are  to  be  presided  over  by  the  Secretary 
of  State,  or,  in  his  absence,  by  a vice-president  appointed 


b For  particular*  concerning  the  pp.  104-200.  Murray's  Handbook, 
functions  of  the  Board  of  Control,  p.  221. 

»eo  Ileport  on  Official  Salaries,  1850,  c 21  & 22  Viet.  c.  106,  sees.  8,  0. 


Indian 

Council. 


Digitized  by  Google 


472 


THE  DEPARTMENTS  OF  STATE. 


by  him.  Questions  are  determined  in  council  by  a ma- 
jority of  voices,  the  presiding  oflicer  in  cases  of  equality 
having  a casting  vote,  in  addition  to  his  ordinary  vote  as 
a member  of  the  Council.  The  Secretary  of  State,  how- 
ever, is  at  liberty  to  overrule  the  decisions  of  his  Council, 
save  on  two  classes  of  questions,  namely,  in  making  ap- 
pointments to  the  Supreme  Council  of  India,  or  to  the 
Council  of  the  several  Presidencies,  and  in  appropriating 
any  part  of  the  Indian  revenues.11  In  such  cases,  although 
the  Council  cannot  act  without  his  consent,  the  Secretary 
must  be  sustained  by  a majority  of  his  Council.  Upon 
all  other  questions,  the  Secretary  may  overrule  his  Council, 
but  must  afford  them  an  opportunity  of  recording  their 
reasons  for  dissenting  from  his  acts,  and  himself  record  his 
reasons  for  disregarding  their  advice.  The  Secretary  of 
State  is  also  empowered  to  send  orders  without  the  con- 
currence of  his  Council ; but  if  they  disapprove  the  same 
they  may  record  the  reasons  for  their  dissent ; and  if  a 
majority  disapprove  he  must,  in  like  manner,  place  his 
reasons  upon  record.  Moreover,  the  Secretary  is  at  liberty 
to  introduce  into  the  Imperial  Parliament  Bills  upon  Indian 
affairs  without  being  obliged  to  consult  his  Council  there- 
on ;*  and  he  may  despatch  letters  to  India  through  the 
Secret  Department  without  making  known  their  contents 
to  the  Council : but  this  power  is  very  rarely  resorted  to ; 
as  a matter  of  ordinary  routine,  almost  everything  goes 
before  the  Council/ 

Objection  was  taken  at  first  to  the  working  of  the  Indian 
Council,  on  the  ground  that  it  hampered  the  free  and  in- 
dependent action  of  the  Secretary  of  State  in  the  important 
questions  wherein  the  consent  of  the  Council  was  made 
essential  to  the  carrying  out  of  his  policy.®  But  after  a 
longer  experience  in  this  novel  method  of  administration, 

« 21  & 22  Viet  c.  100,  secs.  23,  29,  339-344. 

41.  ' Hons.  Deb.  vol.  cxcii.  pp.  1880. 

• linns.  Deb.  vol.  clxiii.  p.  1002.  1881. 

Ibid.  vol.  clxxxvii.  p.  1002.  Report  • See  Rep.  Board  of  Admiraltv 
on  Board  of  Admiralty,  1861,  pp.  1861,  pp.  102,  340. 
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more  favourable  opinions  began  to  be  entertained  in  re- 
gard to  the  same  by  those  most  competent  to  judge  ;k 
and  especially  by  statesmen  who  had  served  as  Secretaries 
of  State  for  India,  who  have  repeatedly  borne  testimony 
to  the  very  valuable  support  and  assistance  afforded  to 
them  by  their  Council.1 

The  Council  is  divided  by  the  Secretary  of  State  into  Commit- 
six  Committees  of  five  members  each,  every  member  being  cwmfii. 
on  two  Committees — to  wit,  the  Revenue,  the  Judicial, 
the  Public  Works,  the  Political,  and  the  Military  Commit- 
tees, and  a Committee  on  other  miscellaneous  matters. 

Each  Committee  is  charged  with  its  own  particular  branch 
of  administration,  and  is  required  to  advise  upon  drafts  of 
despatches,  to  frame  answers  thereto  for  the  consideration 
of  the  Secretary,  and  generally  to  discuss  all  matters  re- 
ferred to  them  by  the  whole  Council,  or  by  the  Secretary 
of  State.”  In  addition  to  the  ordinary,  and  sometimes 
merely  formal,  reference  of  despatches  and  other  docu- 
ments to  the  Committees,  it  was  usual  for  Sir  Charles 
Wood,  when  Secretary  for  India,  to  consult  his  councillors 
individually,  inviting  a free  expression  of  their  opinions ; 
and  in  difficult  cases  he  would  himself  attend  the  Com- 
mittees, and  share  in  their  deliberations.  He  was  thus 
enabled  to  avail  himself  to  the  uttermost  of  the  expe- 
rienced advice  of  his  permanent  Council.  And  such  was  Council 
the  unanimity  that  prevailed  between  himself  and  his 
councillors,  that,  during  his  whole  tenure  of  office  (from  turyof 
1859  to  1866),  he  only  overruled  their  decisions  four  'State' 
times,  and  then  upon  matters  of  minor  importance.11 

But  almost  immediately  upon  the  appointment  of  Sir 
Stafford  Northcote,  in  March  1867,  to  be  Secretary  of 
State  for  India,  he  found  it  advisable  to  overrule  his 


k Hons.  Deb.  vol.  clxix.  pp.  1707-  Wood,  p.  17.  Hans.  Deb.  vol.  cxe. 
1803  ; vol.  clxxii.  pp.  778-701 ; vol.  p.  300  ; rol.  cxci.  p.  1203. 
cxci.  p.  1202.  And  eee  Rep.  Com-  " West,  p.  12.  Hons.  Deb.  vol. 
mons  Com.  on  Education,  1865,  clxxxvii.  p.  1047  ; vol.  cxdi.  p.  1881. 
Evid.  2200.  “ West,  pp.  12,  17,  18. 

1 West,  Administration  of  Sir  C. 
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Council  in  a very  important  case.  The  decision  which 
he  transmitted  in  a despatch  to  the  Governor-General  of 
India  respecting  the  claims  of  the  Maharajah  of  Mysore 
was  arrived  at  contrary  to  the  opinions  of  a majority  of 
his  councillors.  The  attention  of  the  House  of  Commons 
having  been  called  to  this  despatch  on  May  24,  the 
Secretary  explained  and  justified  his  conduct  to  the 
satisfaction  of  the  House.0 

The  system  created  by  the  Act  21  & 22  Viet,  provides 
that  the  government  of  India  shall  be  administered  by  a 
Governor-General,  who  is  subject  to  the  control  of  the 
Secretary  of  State  in  England.  But  the  Secretary  for 
India  is  himself  made  personally  responsible  for  everything 
connected  with  Indian  government,  at  home  and  abroad.1’ 
He  is  likewise  responsible  for  the  security  of  the  Indian 
revenues,  no  part  whereof  can  be  appropriated  without 
his  consent  and  authority.  His  responsibility  is  complete 
and  undivided,  save  only  that  if  he  propose  a grant  of 
money,  and  the  Council  think  fit  to  refuse  it,  the  respon- 
sibility for  such  a proceeding  must  rest  upon  the  Council.1* 

The  constitutional  relations  between  the  Secretary  for 
India  and  his  Council,  and  between  the  governing  powers 
of  India  and  the  Imperial  Parliament,  gave  rise,  in  1867 
and  1868,  to  some  interesting  debates  in  the  House  of 
Commons,  wherein  questions  were  mooted  that  still  re- 
main to  be  settled. 

The  control  of  Indian  affairs  has  been  entrusted  by  the 
Act  of  1858  to  a responsible  minister  of  the  crown,  who 
must  be  prepared  to  defend  in  Parliament  his  conduct  and 
policy,  and  also  to  determine  upon  his  own  responsibility 
all  questions  affecting  the  welfare  and  good  government 
of  that  country  which  have  not  been  specially  reserved  by 
Parliament  for  the  decision  of  other  authorities.  Certain 


0 Huns.  Deb.  vol.  clxxxvii.  pp. 
1027-1075. 

p Ibid.  vol.  clxxii.  p.  784 ; voL 
exci.  p.  1202. 


q I.ord  Stanley,  ibid.  vol.  exxii. 
'•  789.  And  see  Commons  Papers, 
800,  vol.  xviii.  p.  100. 
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questions,  however,  have  been  distinctly  reserved  by  Act 
of  Parliament  to  be  determined  by  a majority  of  the  Indian 
Council,  viz.  appointments  to  the  Supreme  or  Presiden- 
tial Councils,  and  grants  of  money  out  of  the  revenues  of 
India.  If,  therefore,  a Secretary  of  State  be  overruled  by 
his  Council  upon  either  of  these  questions,  he  cannot  be 
held  personally  accountable  for  the  same. 

It  has,  indeed,  been  argued,  that 4 almost  every  question 
connected  with  government  raises  in  some  way  or  other 
the  question  of  expenditure.  The  construction  which 
high  legal  authorities  put  upon  the  Act  is  that,  directly 
or  constructively,  every  despatch  or  order  raises  a ques- 
tion of  expenditure,  over  which  the  Council  of  India  have 
a conclusive  and  absolute  veto,  and  from  which  there  is 
no  appeal,  except  by  an  Act  of  Parliament.’11  But  this  is 
a manifest  misapprehension  of  the  intentions  of  Parlia- 
ment, in  regulating  the  respective  powers  of  the  Secretary 
for  India  and  his  Council,  and  is  a doctrine  utterly  sub- 
versive of  the  true  responsibility  of  the  Secretary  of  State. 
The  powers  of  the  Secretary  can  only  be  limited  by  the 
precise  terms  of  the  statute,  and  in  the  particular  cases 
therein  set  forth. 

So  far  as  regards  the  restrictive  authority  of  the  Indian 
Council,  the  intention  of  Parliament  in  the  creation  of 
that  body  was  evidently  that  it  should  serve  as  a check 
and  restraint  upon  the  Secretary  of  State  in  certain  acts 
required  to  be  done  in  council,  and  not  that  it  should  be 
invested  with  the  general  functions  of  control  which  con- 
stitutionally appertain  to  the  House  of  Commons. 

An  eminent  ex-Secretary  for  India  has  remarked  on 
this  point : ‘The  House  of  Commons  is  so  overwhelmed 
with  business  nearer  home,  that  it  has  no  opportunity  of 
making  itself  acquainted  with  all  those  vast  fields  of 
knowledge  that  will  enable  it  to  exercise  an  efficient 
vigilance  over  the  acts  of  the  Secretary  of  State  for  India. 
Therefore  it  has  instituted  this  Council  to  be  its  deputy, 
h Hans.  Deb.  vol.  elxxxvii.  p.  1071, 
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as  it  were,  to  watch  him,  and  see  that  the  powers  placed 
in  his  hands  are  not  abused.  It  ought,  however,  to  be 
clearly  understood,  that  the  moment  the  House  steps  in 
and  expresses  an  opinion  on  a subject  connected  with 
India,  that  moment  the  jurisdiction  of  the  Council  of 
India  ought  to  cease.  It  is  not  to  be  endured  in  this 
constitutional  country  for  a moment,  that  the  Council 
should  set  itself  against  the  express  opinion  of  the  House,’ 
otherwise,  ‘ their  large  powers  will  speedily  be  restricted.’1 

Whilst,  in  a legal  point  of  view,  the  Secretary  of  State 
has  not  the  same  power  of  overruling  his  Council  in 
matters  involving  the  expenditure  of  money  that  he  pos- 
sesses in  other  cases,  there  undoubtedly  remains  a general 
controlling  power  in  the  hands  of  Parliament ; and  if  the 
House  of  Commons  should  think  fit  to  hold  the  Secre- 
tary for  India  responsible  in  a case  of  this  description,  it 
would  materially  strengthen  his  position.  The  Secretary 
always  has  the  power  to  bring  such  questions  before  Par- 
liament, with  a view  to  raise  a full  and  fair  discussion 
thereon  ; and  if  it  could  be  shown  that  the  Council  were 
objecting  to  that  which  was  absolutely  necessary,  he  could 
thus  put  a strong  moral  pressure  upon  them,  which  would 
doubtless  enable  him  to  carry  his  point.1 

On  the  other  hand,  ‘ it  would  be  a dangerous  principle 
to  establish,  that  the  House  of  Commons,  whenever  a case 
of  what  it  deemed  to  be  individual  hardship  was  brought 
before  it,  should,  with  comparatively  little  knowledge  of 
the  matter,  interfere  and  try  to  overrule  the  decision  of 
the  Council  of  India  ’ upon  a question  within  the  limits  of 
its  prescribed  powers.  While  the  House  of  Commons  is 
not  precluded,  under  such  circumstances,  from  appointing 
a Committee  of  Inquiry  into  a particular  complaint  arising 
out  of  a decision  of  the  Indian  Council  upon  a financial 
matter,  ‘ no  Resolution  which  might  be  passed  by  a Com- 


■"Viscount  C ran  borne,  Hans.  Deb.  vol.  cxci.  pp.  1206,  1279 : vol.  cxcii. 
vol.  clxxxvii.  1071,  1072.  p.  1883. 

i Secretary  Northcote,  liana.  Deb. 
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niittee,  or  even  by  the  House  itself,  would  be  legally 
binding  on  the  Council  of  India,  because  Parliament  has 
decided,  on  general  grounds,  to  remove  from  itself  the 
duty  of  administering  the  finances  of  India,  and  has  re- 
ferred that  duty  to  another  body.’r 

The  manner  in  which  the  House  of  Commons  exercises 
its  general  controlling  power  over  the  proceedings  of  the 
Indian  Government  in  ordinary  cases,  may  be  seen  by 
referring  to  the  debates  in  the  House  on  August  2,  1867, 
concerning  the  famine  in  Orissa,  and  the  despatch  of  the 
Secretary  for  India  respecting  the  conduct  of  the  local 
authorities  upon  that  emergency  ;*  and,  on  April  20  and 
24,  1868,  on  the  policy  and  conduct  of  government  in 
advancing  loans  of  public  money  to  the  Madras  Irrigation 
Company.* 

Reference  lias  already  been  made  to  the  debate  in  the  House  of  Case  of  the 
Commons  on  May  24,  1867,  upon  the  claims  of  the  Maharajah  of  Miduu^jah 
Mysore,  as  being  the  first  occasion  of  a disagreement  between  the  J8U 
Secretary  for  India  and  his  council  upon  an  important  public 
question.11  It  was  alleged  in  that  debate,  that  certain  dissents  re- 
corded by  members  of  the  Indian  Council  against  the  action  of  the 
Secretary  of  State  in  this  question,  evinced  ‘ a tendency  to  encroach 
beyond  the  sphere  which  Parliament  has  assigned  to  them,  and  to 
entrench  upon  the  prerogatives  of  the  House  of  Commons.’ T But 
in  justice  to  the  members  of  the  Indian  Council  it  should  be  stated, 
that  their  published  dissents  do  not  appear  to  justify  this  complaint.w 
The  councillors  objected  to  the  then  Secretary  for  India  (Lord 
Cranbortie)  having  sent  a despatch  to  India,  upon  a question  of  such 
magnitude  as  the  re-establishment  of  a native  state  in  Mysore,  by 
the  free  gift  of  the  crown,  without  the  subject  having  been  ‘ once 
mooted  in  council,’  thereby  overlooking  1 the  law  and  the  constitu- 
tional checks  interposed  by  Parliament.’  The  Council  merely 
claimed  ‘ to  be  heard  ’ on  such  a question ; and  Lord  Cranbome  was 
so  fully  impressed  with  the  reasonableness  of  this  claim,  that  he 
afterwards  1 frankly  avowed  his  inadvertence  in  the  matter.’  Sir 
S.  Northcotc  succeeded  Lord  Cranbome  at  this  juncture,  and  be- 
fore action  could  be  taken  upon  the  aforesaid  despatch,  the  new 

' Case  of  Sir  T.  J.  Metcalfe,  I Irma.  “ See  anle,  p.  574. 

Deb.  vol.  cxci.  pp.  1276,  1271).  ’ Hans.  Deb.  vol.  clxxxvii.  p.  1071. 

■ Ibid.  vol.  clXxxix.  pp.  770-618.  * Papers  relating  to  the  Claims  of 

1 Ibid.  vol.  cxci.  pp.  040-071,  the  Mnlmrnjah  of  Mysore,  Commons 
1208.  Papers,  1867,  vol.  L p.  560. 
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Secretary  laid  before  the  Council  a draft  despatch  on  the  satno  sub- 
ject, but  ‘intimated  to  the  Council  that  he  felt  himself  bound,  as  a 
member  of  Lord  Derby’s  government,  to  carry  out  the  main  policy 
indicated  by  Lord  Cranborne,  whatever  the  views  of  the  Council 
might  be  ; ’ thus  practically  settling  the  question  on  his  own  autho- 
rity.* But  having  afforded  to  the  Council  an  opportunity  of  record- 
ing their  opinions  upon  the  policy  onunciated  in  this  despatch 
before  it  was  sent  out,  and  having  afterwards  obtained  the  tacit 
approval  of  the  House  of  Commons  to  his  proceedings,  the  conduct 
of  the  Secretary  for  India  upon  this  occasion  was  amply  justified. 

The  whole  of  the  Indian  revenues  are  at  the  disposal 
of  the  Secretary  of  State  and  his  Council,  and  they  are  at 
liberty  to  draw  upon  these  revenues  for  all  expenditure 
required  for  the  service  of  India,  whether  at  home  or 
abroad.  But  the  debt  of  India  cannot  be  increased  with- 
out the  sanction  of  the  House  of  Commons.  And  all  ex- 
penditure incurred  must  be  made  known  to  that  House/ 

Since  the  appointment  of  a Secretary  of  State  for  India, 
who  is  responsible  to  Parliament  for  the  government  of 
that  country,  it  has  been  customary  for  an  annual  state- 
ment to  be  made  to  the  House  of  Commons,  by  the  Sec- 
retary for  India,  upon  *the  revenue  and  expenditure,  and 
upon  the  moral  and  material  progress  and  condition  of 
the  country  during  the  past  year.  The  53rd  section  of 
the  Act  21  & 22  Viet.  c.  106  requires  a statement  of 
this  description  to  be  presented  to  both  Houses  of  Parlia- 
ment ; but  for  some  years  this  direction  was  not  strictly 
complied  with." 

The  statement  addressed  to  the  House  of  Commons  is 
known  by  the  name  of  the  Indian  Budget,  and  is  intended 
to  afford  an  opportunity  to  those  members  of  the  House 
who  are  specially  interested  in  India  to  offer  suggestions, 
or  ask  for  information,  upon  the  general  condition  of  the 
country.  It  is  delivered  in  a Committee  of  the  whole 
House,  and  is  followed  by  no  application  for  any  vote  to 


* Com.  Papers,  1807,  vol.  1.  p.  580.  1864,  p.  170.  Hans.  Dob.  vol.  clxxix 
T Hans.  Deb.  vol.  clxxxix.  p.  341.  p.  682.  Ibid.  vol.  clxxx.  p.  944. 

• See  Smith,  Pari.  Remembrancer, 
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control  or  influence  the  taxation  of  India,  but  merely 
by  certain  formal  resolutions,  setting  forth  the  actual 
revenue  and  expenditure  in  India  for  the  past  year.  It 
usually  gives  rise  to  a debate  upon  the  policy  of  the 
government  in  relation  to  India.* 

On  July  5,  1866,  with  a view  to  a stricter  compliance 
with  the  requirements  of  the  statute,  the  Under-Secretary 
for  India  (Mr.  Stansfeld)  laid  upon  the  table  of  the  House 
of  Commons,  for  the  first  time,  summaries  of  the  detailed 
statements  descriptive  of  the  moral  and  material  progress 
of  India  within  the  preceding  year.  This  rendered  it 
unnecessary  to  enlarge  upon  these  topics  upon  the  pre- 
sentation to  the  House  of  the  ‘Indian  Budget.’b 

In  1868  it  was  decided,  that  the  Indian  Accounts,  Indian  «c- 
together  with  the  Report  of  the  Auditor-General  for  India  counU' 
thereupon,  should  be  hereafter  referred  to  the  Standing 
Committee  of  Public  Accounts,  to  be  examined  and  re- 
ported on.  Accordingly,  on  June  16,  the  audited  East 
India  (Home)  Accounts  for  the  year  ending  March  31, 

1867,  -were  referred  to  this  Committee,  with  instruction 
to  examine  into  them,  and  into  the  arrangements  under 
which  such  accounts  are  audited.  The  Committee  re- 
ported, on  July  21,  that  they  had  no  remark  to  offer  upon 
the  accounts ; that  they  did  not  recommend  that  the 
Comptroller  and  Auditor-General  should  be  at  present 
required  to  audit  these  accounts ; but  yet  they  were  of 
opinion  that  the  present  arrangement  was  not  free  from 
objection,  ‘ as  it  unites,  in  one  officer,  the  duty  of  audit- 
ing the  accounts  of  the  Secretary  of  State  (and,  if  neces- 
sary, of  disallowing  charges  authorised  by  him),  and  the 
examination,  on  behalf  of  the  Secretary  of  State,  of  ac- 
counts with  and  claims  upon  the  principal  departments 
of  government.’  The  evidence  taken  by  the  Commit- 
tee shows  that  there  will  be  no  difficulty  in  assigning 
the  audit  of  the  India  Home  Treasury  Accounts  to  the 


• Ilona.  Deb.  vol.  clxxvi.  p.  18o2.  * Ibid.  vol.  clxxxiv.  pp.  718,  1001. 
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Comptroller  and  Auditor-General,  if  it  should  hereafter 
be  deemed  desirable.0 

It  is  intended  hereafter,  that  the  Secretary  for  India, 
upon  bringing  forward  his  budget,  should  move  a resolu- 
tion, in  addition  to  the  formal  resolutions  now  submitted 
upon  that  occasion,  stating  that  the  House,  having  seen 
the  report  of  the  Committee  of  Public  Accounts  upon 
the  Indian  Accounts,  approves  of  the  same.  This  will 
afford  a better  opportunity  to  the  House,  if  so  disposed, 
of  challenging  any  particular  item  of  Indian  expenditure  ; 
without,  on  the  other  hand,  asking  the  House  in  any  way 
to  vote  such  expenditure,  because  that  would  change,  in 
an  inconvenient  manner,  the  relations  between  India  and 
the  Imperial  Parliament  in  financial  matters.d 

The  internal  government  of  India  is  entrusted  to  a 
Governor-General,  who  is  the  queen’s  representative,  or 
viceroy,  in  that  country.  He  is  possessed  of  immense 
executive  powers,  but  is  entirely  subject  to  the  constitu- 
tional control  of  the  sovereign,  through  the  Secretary  of 
State. 

The  Governor-General  is  assisted  in  the  discharge  of 
his  weighty  and  responsible  functions  by  a Council,  which 
possesses  both  executive  and  legislative  powers.  It  is 
styled  the  Supreme  Council  for  India,  and  is  a re-organi- 
sation of  the  Legislative  Council,  which  was  first  estab- 
lished in  India  by  the  Act  of  1833.  It  is  empowered,  in 
its  legislative  capacity,  to  frame  laws  and  regulations  for 
the  government  of  India.  The  Council  is  competent  to 
advise  the  Governor-General  upon  all  matters  connected 
with  the  welfare  and  good  government  of  India,  but  at 
the  same  time  leaving  him  at  full  liberty  to  act  upon  his 
own  responsibility  in  all  cases  where  he  may  think  fit  to 
do  so.  The  position  of  the  Governor-General  towards  his 
Council  has  been  ‘likened  to  that  of  an  absolute  inon- 


* Rep.  Com.  Put-  Accts.  1808,  pp.  toL  cxci.  p.  1200.  And  pee  ibid. 

iv.  34-45.  vol.  cxcii.  p.  1609;  vol.  cxciii.  pp. 

* Secretary  Northcote,  Ilans.  Deb.  1852,  1870. 
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archy,  where  the  king  rules  through  responsible  ministers, 
but  yet  rules  himself.’* 

The  Supreme  Council  consists,  at  present,  of  five  ordi- 
nary or  executive  members,  who  may  be  considered  as 
ministers  of  the  Crown  in  Lidia,  and  of  twelve  additional 
members  who,  being  incorporated  with  the  Executive 
Council,  transform  it  into  a legislative  body. 

The  Secretary  of  State  for  India,  with  the  concurrence 
of  a majority  of  his  Council,  appoints  three  of  the  ordinary 
members,  and  may  also  appoint  the  Commander-in-Chief 
in  India  as  an  extraordinary  member  of  the  Supreme 
Council ; the  other  two  are  appointed  by  the  queen  upon 
the  advice  of  the  Governor-General.  But  certain  special 
qualifications  are  required  of  all  these  councillors,  and 
their  tenure  of  office  is  during  pleasure/  The  first  three 
must  have  had  experience  in  the  service  of  the  crown  in 
India,  and,  of  the  remaining  two,  one  must  be  of  the  legal 
profession  and  the  other  must  have  a practical  knowledge 
of  finance.* 

The  administration  of  the  Indian  Government  is  Depart- 
conducted  through  separate  departments,  to  wit,  the  duties, 
financial,  home,  foreign,  military,  and  public  works 
departments,  and  each  of  the  five  ordinary  members  of 
Council  is  charged  with  the  oversight  and  management  of 
one  or  more  branches  thereof.  Since  Lord  Canning’s 
time  it  has  been  agreed  that  the  business  should  be  con- 
ducted much  as  it  is  done  in  the  English  Cabinet,  each 
councillor  settling  by  himself  all  minor  questions  in  his 
own  department,  taking  the  opinion  of  the  Governor- 
General  on  those  only  that  are  more  important,  and 
bringing  before  the  whole  Executive  Council  such  ques- 
tions merely  as  are  of  imperial  interest.  But  the  depart- 
mental system  has  not  yet  been  fully  carried  out ; the 

' Indian  Polity  : A View  of  the  Deb.  vol.  clxxxix.  p,  1342. 

System  of  Administration  in  India.  ' Act  24  & 26  Viet.  c.  07,  sec.  3. 

Py  G.  Chesney,  Accountant-General  * See  Chesney,  Indian  Polity,  p. 
to  the  Government  of  India.  Lon-  47. 
don,  1808,  p.  161.  And  see  Hans. 
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Governor-General  usually  superintends  himself  the  poli- 
tical business  of  the  foreign  and  of  the  home  offices,  and 
no  responsible  head  has  yet  been  assigned  to  the  Public 
Works  Department.11 

The  additional  members  of  the  Supreme  Council  are 
appointed  by  the  Governor-General  for  a term  of  two 
years,  and  for  legislative  duties  only,  they  having  no  right 
to  attend  the  ordinary  meetings  of  Council.  They  may 
be  of  any  rank  or  profession  in  life,  and  either  Europeans 
or  natives.  But  at  least  half  of  them  must  be  non-official 
persons.1 

The  Governor-General  may  assemble  his  Council  at  any 
place  within  the  territories  of  India ; and  the  Governor, 
or  Lieutenant-Governor  of  the  presidency,  province,  or 
territory,  wherein  it  may  be  convened,  shall  attend  the 
same,  for  the  time  being,  as  an  extraordinary  member  if 
he  be  governor  of  a presidency,  but  merely  as  an  addi- 
tional councillor  for  legislative  purposes  if  of  lower  rank.1 

The  first  Council  under  the  Act  of  1861  was  convened 
at  Calcutta.  Besides  the  Governor-General,  the  Lieuten- 
ant-Governor of  Bengal,  and  the  ordinary  councillors,  it 
included  a civil  servant  from  each  of  the  presidencies, 
recommended  for  a seat  therein  by  the  respective  gover- 
nors of  the  same  ; three  native  noblemen,  and  two  Cal- 
cutta merchants  of  European  origin ; a proportion,  as 
regards  race,  which  continued  to  be  observed  until  1866. 
In  1867,  another  native  of  rank  was  added  to  the  Council. 
Thus,  for  the  first  time  since  India  became  a British 
dependency,  the  employment  of  natives  in  the  work  of 
legislation  has  been  legalised.15 

The  policy  of  inviting  the  co-operation  of  native  talent 
in  the  government  of  India  has  been  likewise  introduced 
into  the  Legislative  Councils  of  the  presidencies,  and 

h See  ChesneT,  Indian  Polity,  pp.  10,  11. 

146-152, 157.  Bans.  Deb.  vol.  clxiv.  J Ibid.  sec.  9.  Hans.  Deb.  vol. 
p.  687  ; Ibid.  vol.  clxxxix.  pp.  1368,  clxiv.  p.  589. 

1871.  k West,  Administration  of  Sir  C. 

1 Act  24  & 25  Viet.  c.  07,  secs.  Wood,  p.  24. 


Digitized  by  Google 


THE  INDIA  OFFICE. 


£b:i 


elsewhere,  with  the  most  marked  success.1  In  1867 
various  officers  of  rank  throughout  British  India  were 
called  upon  by  the  Governor-General  to  make  confiden- 
tial reports  pointing  out  the  opinions  generally  enter- 
tained by  the  natives,  in  regard  to  the  relative  superiority 
of  the  British  or  native  systems  of  government.  These 
reports  were  laid  before  Parliament.”  Subsequently,  a 
despatch  from  the  Secretary  for  India  to  the  Governor- 
General,  urging  the  ‘ political  necessity  for  opening  up  to 
natives  of  ability  and  character  a more  important,  dig- 
nified, and  lucrative  sphere  of  employment  in  the  adminis- 
tration of  British  India,’  with  enclosures  to  the  same 
purpose,  was  communicated  to  the  House  of  Commons.” 

The  Bill  submitted  to  Parliament  by  ministers  in  1868, 
concerning  the  internal  government  of  India,  contained 
provision  for  the  admission  of  natives  into  the  covenanted 
civil  service.0 

The  Legislative  Councils  of  India,  which  were  appointed  it*  proper 
under  the  Imperial  statutes  of  1833  and  1853,  failed  to  functions- 
work  satisfactorily,  or  in  harmony  with  the  executive 
government.  They  misunderstood  and  abused  the  powers 
entrusted  to  them.  The  intention  was  to  confer  legislative 
functions  merely  upon  the  Governor's  Council,  and  not  to 
erect  it  into  a species  of  parliament,  with  authority  to  dis- 
cuss and  redress  grievances,  refuse  supplies,  and  the  like. 

It  endeavoured  to  usurp  these  privileges,  so  that  a change 
in  its  constitution  became  necessary."  This  change  was 
effected  by  the  Act  of  1861,  under  which  the  Supreme 


1 Chesney,  Indian  Polity,  pp.  166, 
238,205.  Commons  Papers,  1867-8, 
No.  39,  p.  7.  A similar  policy  has 
been  followed  in  New  Zealand,  where, 
by  an  Act  passed  in  1867  (81  Viet. 
No.  47),  four  Maori,  or  native  abori- 
ginal inhabitants  of  the  colony,  were 
rendered  elifrible  for  election  to  re- 
present the  Maori  race  in  the  House 
of  Representatives ; and  at  the  same 
time  the  Provincial  Councils  were 
empowered  to  authorise  one  or  more 


Maori  members  to  be  elected  thereto. 

“ Commons  Papers,  1868,  No.  108. 

’ Ibid.  No.  178.  See  the  debate 
on  the  East  India  Civil  Service,  on 
May  6, 1868.  Hans.  Deb.  vol.  cxci. 
p.  1838. 

° See  post,  p.  687.  See  Chesney, 
Indian  Polity,  chap.  ix.  xi. 

p Hans.  Deb.  vot.  clxii.  pp.  1102- 
1170.  Ibid.  vol.  clxiii.  p.  638;  vol. 
clxiv.  p.  686. 
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Council  is  now  convened,  and  by  which  the  paramount 
authority  of  the  Governor-General  is  secured.  He  is 
empowered  by  this  Act  to  make  rules  and  orders  for  the 
transaction  of  business  in  his  Council ; and,  in  cases  of 
emergency,  to  make  and  promulgate  ordinances  for  the 
peace  and  good  government  of  India  upon  his  own  respon- 
sibility ; such  ordinances,  however,  not  to  continue  in 
force  for  more  than  six  months.'1 

The  formal  assent  of  the  Governor-General  is  necessary 
to  the  validity  of  all  laws  or  regulations  of  the  Council, 
whether  or  not  he  has  been  present  at  the  passing  thereof. 
No  measure  affecting  the  public  debt,  revenue,  religion, 
the  army  or  navy,  or  foreign  relations  of  India,  may  be 
introduced  into  the  Council  without  the  previous  sanction 
of  the  Governor-General ; and  any  law  or  regulation  of 
Council  may  be  disallowed  by  the  crown,  upon  the  advice 
of  the  Secretary  of  State  for  India/ 

By  the  Act  of  1861,  the  governors  of  the  presidencies 
of  Fort  St.  George  ( i.e . Madras)  and  Bombay,  were  em- 
powered to  form  Legislative  Councils,  after  the  model  of 
the  Supreme  Council,  by  adding  to  their  ordinary  execu- 
tive councils  certain  members,  either  of  European  or  native 
origin,  but  one-half  of  whom  must  be  non-official  persons. 
These  local  legislatures  may  frame  laws  for  the  govern- 
ment of  their  respective  presidencies,  but  may  not  discuss 
any  matter  which  affects  India  generally  without  the 
previous  sanction  of  the  Governor-General.*  The  same 
Act  authorised  the  Governor-General  to  establish  similar 
councils,  at  any  future  period,  for  Bengal,  for  the  North- 
Western  and  other  Provinces,  and  in  the  Punjab  respec- 


q 24  & 25  Viet.  c.  67,  sees  18-24. 

' Ibid.  secs.  19-21.  West,  Admin, 
of  Sir  C.  Wood,  pp.  55,  154. 

■ 24  & 25  Viet.  c.  67,  sees.  28- 
46.  In  1806  the  Legislative  Council 
of  M minis  consisted  of  ten  members, 
of  whom  seven  were  official,  and 
three  unofficial  persons.  Of  the  latter, 
one  was  an  European  and  two  were 


natives.  The  Bombay  Council  had 
eleven  members,  vis.  seven  official 
and  four  unofficial;  the  latter  con- 
sisting of  three  natives  and  one 
European.  (Papers  relating  to  Cey- 
lon, Com.  Papers,  1867-8,  No.  39. 
p.  7.)  In  1867,  the  Madras  Council 
was  increased  to  thirteen,  and  an 
additional  native  was  added  to  the 
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lively.1  At  present,  however,  Bengal  is  administered  by 
a Lieutenant-Governor,  appointed  by  the  Indian  Govern- 
ment, whereas  the  Governors  of  Madras  and  Bombay  are 
appointed  by  the  crown.  The  Lieutenant-Governor  of 
Bengal  has  no  council,  although  that  presidency  is  equal 
in  extent  and  difficulty  of  control  to  the  other  presidencies. 
But  the  expediency  of  placing  Bengal  upon  a similar 
footing  to  Madras  and  Bombay  is  now  engaging  the  se- 
rious attention  of  the  Imperial  Government.”  Members 
of  Council  in  Madras  and  Bombay  are  not  merely  con- 
sultative, but  each  take  different  departments,  superin- 
tend details,  and  receive  numbers  of  persons  on  business 
w'ho  would  otherwise  have  to  go  direct  to  the  Govemor.T 

Within  the  last  two  years  reforms  in  our  system  of 
administration  in  India  have  been  brought  forward  in  the 
House  of  Commons,  as  well  by  independent  members  as 
by  ministers  of  the  crown.  But  the  absorbing  question 
of  parliamentary  reform,  and  the  ministerial  difficulties 
growing  out  of  the  same,  have  prevented  any  further 
legislation  on  this  subject.  A brief  notice  of  the  pro- 
posed plans  for  the  improvement  of  Indian  administration 
will  not,  however,  be  out  of  place  in  these  pages. 

On  August  12,  1867,  Mr.  Ayrton  moved,  in  amendment  to  the 
motion  for  the  House  to  go  into  Committee  to  receive  the  financial 
statement  for  India,  the  adoption  of  a series  of  resolutions  upon  the 
subject  of  Indian  government:  (1)  That  tho  Governor- General  of 
India  should  be  empowered,  with  the  sanction  of  tho  Secretary  of 
State  for  India,  to  conduct  the  business  of  each  department  of 
government  in  concert  with  one  or  more  members  of  his  council,  in- 
stead of  tho  whole  council.  (2)  That  in  order  to  insure  better 
attention  to  the  affairs  of  trade  and  agriculture,  an  additional  mem- 
ber of  the  said  Council  should  be  appointed  to  superintend  those 
affairs.  (3)  That  the  government  of  Bengal  should  be  placed  upon 
the  same  footing  as  tho  government  of  Bombay.  (4)  That  one 
nominated  and  one  elected  member  of  the  Council  of  the  Secretary 


Bombay  Council  in  lieu  of  one  of 
European  origin.  See  Colonial 
Directory  for  1868. 

* 24  & 25  Viet.  c.  07,  secs.  44,  &c. 
“ Despatches,  Ac.,  on  the  Adminis- 


tration of  Bengal,  Commons  Papers, 
1867-8,  No.  266.  And  see  Chesnev, 
Indian  Polity,  chap.  iv. 

’ Secretary  Xorthcote,  Hans.  Deb. 
vol.  clxxxix.  p.  817 ; and  see  p.  1349. 
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greater  facilities  in  overruling  his  council,  in  matters  affecting  the 
safety  and  good  government  of  India. 

To  define  the  power  of  the  Governor- General  in  council  in  making 
laws  binding  upon  native  Indian  subjects  living  beyond  the  Indian 
territories. 

To  confer  upon  the  Lieutenant-Governors,  Ac.  of  the  Punjab,  of 
the  provinces,  and  of  other  parts  of  India  having  no  legislature, 
power  to  propose  regulations  to  the  Governor  in  council,  for  legal 
enactment. 

To  erect  the  government  of  Bengal  into  a presidency,  on  the  foot- 
ing of  Madras  and  Bombay,  either  with  or  without  a council,  as  may 
be  expedient  to  the  Secretary  for  India  in  council. 

And  to  permit  natives  to  be  appointed,  under  certain  regulations, 
to  offices  in  the  Covenanted  Civil  Service  of  the  crown  in  India, 
without  being  obliged  to  obtain  a certificate  from  the  Civil  Service 
Commissioners.* 

Owing  to  the  political  crisis  which  arose  during  this  session,  it 
was  found  impossible  to  proceed  with  general  legislation  ; accord- 
ingly, after  undergoing  considerable  discussion,  these  Bills  were 
withdrawn.b 

The  permanent  establishment  of  the  Secretary  of  State 
for  India  in  council  was  fixed  by  a declaration  of  the 
queen  in  council  on  June  30,  1860,  upon  a representation 
of  the  Secretary  for  India ; and  was  afterwards  revised  by 
similar  authority,  on  August  3,  1867.  It  consists  of  two 
Under-Secretaries,  one  Assistant-Secretary,  and  the  fifteen 
members  of  Council  above-mentioned.  There  is  also  a 
numerous  staff  of  officers  and  clerks,  who  are  appointed 
by  the  Secretary  of  State.  The  entire  expenses  of  the 
establishment  are  defrayed  out  of  the  Indian  revenues, 
even  to  the  cost  of  the  building  erected  for  the  accom- 
modation of  the  India  Office.' 

The  Secretary  for  India  and  one  Under-Secretary  are 
allowed  to  sit  in  the  House  of  Commons ; but  the  members 


* Bill,  No.  92.  Hans.  Deb.  vol. 
cxci.  pp.  1210-1210. 

b llans.  Deb.  vol.  cxcii.  pp.  1598- 
1002,  1870.  Ibid.  vol.  cxciii.  p.  1870. 

c 21  & 22  Viet  c.  100,  secs.  15, 
& 10.  Commons  Papers,  1800, 
vol.  lii.  p.  227.  Ibid.  vol.  xviii.  p. 


101.  Ibid.  1867,  vol.  xxxix.  p.  753. 
Hans.  Deb.  voLclxxxvi.  p.  1333.  For 
particulars  showing  the  independent 
position  of  the  India  Office  towards 
all  other  departments  of  state,  see 
Com.  Papers,  1804,  vol.  vii.  pp.  640- 
649. 
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of  the  Council  for  India  are  declared  incapable  of  sitting 
or  voting  in  Parliament.11 

The  India  Office  is  divided  into  separate  departments  : 
one  to  conduct  the  correspondence,  both  civil  and  military; 
another,  under  an  Accountant-General ; and  another  under 
a Director-General  of  Contracts,  with  an  Inspector  of 
Stores  subordinate  to  him.” 

Drafts  of  despatches  intended  to  be  sent  to  India  are 
prepared  by  the  secretary  of  the  department  to  which  they 
relate,  revised  by  one  of  the  Under-Secretaries  of  State, 
and  then  submitted  to  the  Principal  Secretary,  who  after 
altering  them  as  he  thinks  fit  refers  them  to  a committee 
of  the  Council.  The  draft  is  therein  considered  and 
amended,  if  necessary,  and  returned  to  the  Secretary  of 
State,  by  whom  it  is  laid  before  the  Council,  in  such  shape 
as  he  may  please,  for  their  consideration  and  approval. 
Every  important  despatch  must  be  approved  by  the  Secre- 
tary of  State  and  signed  by  him,  before  it  is  sent.  Those 
of  minor  consequence  are  passed  by  the  chairman  of  the 
committees,  or  by  the  departmental  secretaries,  without 
reference  to  the  Secretary  of  State/ 

The  Under-Secretaries  of  State  for  India  occupy  the 
same  position  towards  their  chief  as  do  similar  officers  in 
other  departments.  But,  unlike  the  Secretaries  to  the 
Treasury  and  Admiralty  Boards,  they  have  no  recognised 
place  in  the  Indian  Council,  and  are  not  permitted  to  join 
in  the  deliberations  of  that  body.  When  Sir  Charles  Wood 
was  Secretary  for  Lidia  he  partially  remedied  this  incon- 
venience, by  directing  that  all  papers  should  be  referred 
to  the  Under-Secretaries,  and  that  one  of  them  should 
always  attend  the  meetings  of  Council,  so  that  he 
might  at  any  rate  hear  the  discussions  which  take  place 
therein.*  But  an  Under-Secretary  is  still  debarred  from 
participating  in  the  proceedings  of  the  Council,  even  in  the 

J 21  & 22  Viet.  c.  100,  secs.  4,  r Ibid.  p.  12.  Commons  I’apers, 
12.  And  see  mite,  p.  26/5.  1861,  vol.  v.  p.  359. 

• West,  Admin,  of  Sir  C.  Wood,  « West,  Admin,  of  Sir  C.  Wood, 
pp.  12-14.  p.  10.  ’ 
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absence  of  his  chief,  which  is  regarded  as  anomalous  and 
unsatisfactory.11 


THE  ADMIRALTY. 

This  department  of  State  may  be  said  to  date  its  origin 
from  the  year  1512,  when  Henry  YHI. — who  had  founded 
the  naval  dockyards  at  Deptford,  Woolwich,  and  Ports- 
mouth, planted  and  preserved  timber  for  naval  purposes, 
and  made  the  sea  service  a regular  profession — created  an 
office  for  the  transaction  of  naval  affairs,  and  appointed 
commissioners  to  inspect  the  state  of  the  ships  of  war  and 
naval  stores,  and  to  report  thereon  to  the  Lord  High 
Admiral,  to  whom  the  government  of  the  royal  navy  was 
then  entrusted. 

The  guardianship  of  the  seas,  and,  as  a consequence,  the 
command  of  the  naval  forces,  is  by  the  common  law  vested 
in  the  crown.  In  early  times  the  crown  delegated  this 
power  to  officers  who  were  at  first  styled  Guardians  of  the 
Seas,  and  afterwards  Admirals.  The  office  of  Admiral  thus 
forms  one  of  the  prerogatives  of  the  crown,  but  is  distinct 
from  that  of  the  sovereign,  and  is  capable  of  being  con- 
ferred, either  partially  or  in  full,  upon  a subject.  At  first 
it  would  appear  that  there  were  four  Admirals,  having 
charge  of  different  parts  of  the  coast,  and  answering  to 
the  four  seas,  as  they  were  called,  of  England.  However 
this  may  be,  the  first  officer  recorded  to  have  been  Lord 
High  Admiral,  or  Admiral  in  full,  was  appointed  in  1385.' 
The  office  of  Lord  High  Admiral  is  one  of  such  dignity 
and  consideration,  that  it  has  frequently  been  conferred 
upon  a member  of  the  royal  family,  and  occasionally 
retained  by  the  king  himself.  It  is  only  from  the  year 
1405,  however,  that  an  uninterrupted  series  of  these  high 
functionaries  can  be  traced. 

In  1636  the  office  of  Lord  High  Admiral  of  England 
was,  for  the  first  time,  put  into  commission,  the  great 

h Hans.  Deb.  vol.  cxcii.  p.  1508.  of  Admiralty,  1801  (Commons  Pa- 
‘ Report  of  Committee^  on  Board  pers,  vol.  v.),  n.  41, 
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officers  of  state  being  the  commissioners.  During  the 
Commonwealth,  Admiralty  affairs  were  managed  by  a 
Committee  of  Parliament.  At  the  Restoration  of  the 
monarchy  in  1660,  James,  Duke  of  York,  was  appointed 
by  his  brother,  the  king,  to  be  Lord  High  Admiral,  and 
he  held  the  office  for  thirteen  years.  Afterwards,  when 
he  ascended  the  throne  as  James  II.,  he  again  declared 
himself,  in  council,  to  be  Lord  High  Admiral.  In  the 
interval  of  his  appointment  and  reappointment,  and  sub- 
sequently upon  the  accession  of  William  HI.,  the  Admiralty 
was  a second  time  put  into  commission,  pursuant  to  an 
Act  passed  for  that  purpose  by  the  Revolution  Parliament 
in  1690,1  and  which  was  enacted  on  account  of  the  abuses 
of  power  by  the  Lords  High  Admiral,  in  the  reigns  of  the 
Stuarts,  and  for  the  purpose  of  removing  any  doubts  as 
to  the  complete  and  absolute  transference  of  all  the  powers 
appertaining  to  the  office  in  question  into  the  hands  of 
commissioners,  whensoever  it  may  please  the  crown  to 
place  it  in  commission.  This  Act  would  seem,  however, 
not  to  have  been  brought  into  operation  until  two  years 
afterwards,  when  the  House  of  Commons  came  to  the 
following  resolution  : ‘ Resolved,  That  it  is  the  opinion  of 
this  Committee,  that,  in  pursuance  of  his  majesty’s  speech, 
the  House  be  moved  that  his  majesty  be  humbly  advised 
to  constitute  a commission  of  Admiralty  of  such  persons 
as  are  of  known  experience  in  maritime  affairs ; and  that 
for  the  future  all  orders  for  the  management  of  the  fleet 
do  pass  through  the  Admiralty  that  shall  be  so  constituted.’ 
This  is  the  origin  of  the  Board  of  Admiralty,  as  it  now 
exists ; and  with  two  or  three  brief  exceptions  the  commis- 
sion has  endured  under  this  statute  from  the  reign  of 
William  IIL  until  the  present  time.k  The  exceptions  are  as 
follows  : first,  for  about  four  months  in  the  year  1702,  the 
Earl  of  Pembroke  was  appointed  Lord  High  Admiral. 
His  removal  followed  upon  the  accession  to  the  throne  of 

J 2 Will.  & Mary,  2nd  seas.  c.  2. 

k Hep.  on  Board  of  Admiralty,  p.  112. 
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Queen  Anne,  who  immediately  afterwards  replaced  him 
by  her  royal  consort,  Prince  George  of  Denmark.  Prince 
George  held  the  office  for  six  years  until  his  death. 
Again,  in  1827,  H.E.II.  the  Duke  of  Clarence  (afterwards 
King  William  IV.)  was  appointed  Lord  High  Admiral  on 
the  retirement  of  Lord  Melville.  His  royal  highness, 
however,  held  the  office  for  a very  short  period.  He  was 
not  allowed  to  have  a seat  in  the  Cabinet,  contrary  to 
the  invariable  usage  in  the  case  of  First  Lords  of  the 
Admiralty.  Certain  professional  men,  and  others,  here- 
tofore acting  as  Junior  Lords  of  the  Admiralty,  were  ap- 
pointed to  act  as  councillors  to  his  royal  highness,  after 
the  precedent  established  in  the  case  of  Prince  George  of 
Denmark  ; but  the  system  was  found  to  work  so  ill  that, 
in  less  than  eighteen  mouths,  the  Duke  of  Wellington 
(then  Prime  Minister),  was  obliged  to  recall  the  patent 
of  the  Lord  High  Admiral,  and  revive  the  Board  of 
Admiralty,  agreeably  to  former  usage.1 

The  Commissioners  consist  of  the  First  Lord  and  five 
Junior  Lords.  They  form  a board,  and  are  commonly 
called,  ‘ The  Lords  of  the  Admiralty.’  They  are  appointed 
by  letters  patent  under  the  great  seal,  during  pleasure, 
* Commissioners  for  executing  the  office  of  High  Admiral 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and 
the  dominions,  &c.,  thereto  belonging,  and  the  territories 
or  parts  beyond  the  seas  possessed  by  any  subjects  of  the 
queen.’  Under  this  patent,  as  interpreted  by  usage,  the 
Admiralty  Board  conducts  the  administration  of  the  entire 
naval  force  of  the  empire,  whether  at  home  or  abroad, 
commands  the  royal  marines,  and  has  control  over  all  the 
royal  dockyards,  and  of  an  immense  number  of  labourers 
employed  therein  in  the  building  of  ships  and  in  the  pre- 
paration of  stores  and  materiel  for  the  use  of  the  naval  ser- 
vice. It  has  also  exclusive  jurisdiction  in  respect  to  har- 
bours, creeks,  and  inlets  throughout  the  United  Kingdom.” 

1 Ilavdn’s  Book  of  Dignities,  pp.  " Hep.  Board  of  Admiralty,  pp. 
1 51— ltV>.  Rep.  on  Board  of  Adrni-  108,  110,  1-52.  For  a graphic  ac- 
ralty,  1861,  pp.  KM,  111.  count  of  the  multifarious  labours  of 
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Composi-  The  Board  is  usually  composed  of  eminent  civilians  and 
th"  distinguished  naval  officers.  It  comprises  a First  Lord, 
who  is  a Cabinet  minister,  four  naval  lords,  and  a civil 
lord,  who  is  usually  a member  of  the  House  of  Commons." 
There  are  two  secretaries,  one  of  whom  is  permanent,  and 
the  other  political.  The  political  secretary  is  the  organ 
of  the  board  in  the  House  of  Commons,  when  the  First 
Lord  is  a member  of  the  House  of  Lords.  Any  two  lords, 
with  the  secretary,  constitute  a quorum  for  the  transaction 
of  business;  and  an  order  signed  by  any  two  lords  is 
equally  valid  as  if  signed  by  the  whole  board."  The  First 
Lord  and  four  Junior  Lords  only  are  eligible  to  a seat  in 
the  House  of  Commons  at  any  one  time.p  But  a seat  in 
Parliament  is  not  considered  essential  to  the  appointment, 
except,  perhaps,  in  the  case  of  the  civil  lord.  Before  the 
Keform  Bill  it  was  easy  enough  to  obtain  seats  for  two  or 
three  of  the  naval  lords.  Since  then  it  has  become  much 
more  difficult ; and  it  has  frequently  happened  that  two 
or  three  of  the  naval  lords  have  been  out  of  Parliament ; q 
consequently  the  position  of  the  civil  lord  has  become  more 
important.  It  is,  in  fact,  no  advantage  to  a naval  officer 
to  offer  him  a seat  at  the  board,  if  you  also  oblige  him  to 
get  a seat  in  the  House  of  Commons.  It  is  not  easy,  and 
is  very  expensive,  for  naval  officers  to  obtain  seats.  During 


this  gigantic  department,  see  Mr. 
Lindsay's  speech  in  Hans.  Deb.  vol. 
clxix.  p.  818.  And  see  Mr.  Cobden’s 
speech  on  July  22, 1884,  condemning 
the  recent  great  extension  of  govern- 
ment manufacturing  establishments, 
for  the  production  of  warlike  stores, 
clothing,  &c.,  for  the  use  of  the  Army 
and  Navy.  Ibid.  vol.  clxxvi.  p.  1907. 

° Tho  number  of  Junior  Lords  has 
varied  from  time  to  time.  From 
1718  to  1822  there  were  six,  and  also 
a controller  and  a treasurer  of  the 
navy,  all  having  (or  being  eligible  to 
have)  seats  in  Parliament.  From  1822 
to  1832  there  were  four  Junior  Lords, 
since  when  there  have  been  alwavs 
five.  The  Junior  Lords,  when  in 
Parliament,  give  their  assistance  to 


government  in  the  general  conduct 
of  public  business,  in  like  manner  as 
the  Junior  Lords  of  the  Treasury. 
Hep.  on  Off.  Salaries,  I860,  Evid. 
2050-2602.  The  question  of  the 
composition  of  the  Admiralty  Hoard, 
and  the  preponderance  therein  either 
of  the  naval  or  the  civil  element,  is 
one  which  rests  altogether  with  the 
government : and  an  attempt  to  in- 
duce the  House  of  Commons  to  pass 
resolutions  thereupon,  has  been  re- 
sisted as  an  encroachment  upon  the 
prerogative.  Hans.  Deb.  voL  lxi. 
pp.  1001,  1070. 

* Hep.  on  Hoard  of  Admiraltv,p,90. 

" Act  2 Will.  IV.  c.  40.  sec.  1. 

1 See  Commons  Papers,  1834,  vol. 
xlii.'p.  96. 
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nearly  the  whole  of  the  Duke  of  Somerset’s  administration 
(1859-1866)  none  of  the  naval  lords  were  in  Parliament, 
and  they  were  not  required  to  get  seats.  It  need  never 
be  a condition  to  their  appointment,  as  it  suffices,  for  all 
purposes  of  naval  administration,  to  have  the  First  Lord, 
the  civil  lord,  and  the  political  secretary  in  Parliament,* 
provided  they  are  men  of  sufficient  weight  to  represent 
the  temper  and  wishes  of  the  House  of  Commons  at  the 
deliberations  of  the  board.  Injurious  consequences  have 
resulted,  in  former  times,  from  the  naval  lords  having 
been  selected,  primarily,  with  reference  to  political  con- 
siderations, and  their  ability  to  get  returned  to  the  House 
of  Commons.  It  is  not  likely  that  this  will  be  insisted 
upon  in  future.”  In  fact,  with  a view  to  prevent  the  in- 
jury to  the  public  service  resulting  from  frequent  changes 
at  the  Admiralty  Board,  on  the  occasion  of  new  admini- 
strations, the  principle  has  been  recently  introduced  of 
considering  one  of  the  junior  lords  as  permanent.  This 
rule,  though  not  invariably  acted  upon,  has  been  sanc- 
tioned to  a great  extent,  with  manifest  advantages.®  And 
here  it  may  be  remarked,  that  the  fluctuating  character 
of  the  board  has,  undoubtedly,  given  rise  to  many  of  the 
causes  of  complaint  and  mismanagement  which  have  been 
directed  against  the  Admiralty  administration  for  several 
years  past.  In  1860,  a royal  commission  was  appointed 
to  enquire  into  the  control  and  management  of  her  ma- 
jesty’s dockyards.  This  commission  reported,  early  in 
1861,  that  the  dockyards  were  in  a state  of  inefficiency. 


* Rep.  on  Off.  Salaries,  I860,  Evid. 
205(1,  2859.  Rep.  on  Board  of  Ad- 
miralty, 1861,  p.  49.  Admiral  Sir 
F.  W.  Grey’s  letter  in  the  Times, 
April  20, 1867.  But  Mr.  Disraeli,  in 
1853,  gave  his  opinion  in  evidence 
before  a committee  of  the  House  of 
Commons,  that  it  was  desirable  that 
a majority  of  the  members  of  the 
board  should  have  seats  in  the 
(louse  of  Commons,  in  order  to  en- 
sure that  harmony  which  ought  to 
VOL.  H.  Q 


exist  between  every  branch  of  the 
administration  and  the  House.  He 
attributed  the  weakness  of  the  Derby- 
Disraeli  ministry,  in  1852,  in  regard 
to  ita  Admiralty  Board,  to  the  de- 
fective representation  of  the  board  in 
the  House  of  Commons.  See  ante, 
p.  243. 

b Rep.  on  Bd.  of  Admiralty,  1861, 
p.  72. 

' Rep.  on  Misc.  Exp.  1860,  Evid. 
1415. 
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attributable  chiefly  to  the  defective  constitution  of  the 
Board  of  Admiralty,  and  to  the  existing  organisation  of 
the  subordinate  departments,  all  of  which  tended  to  pre- 
vent due  responsibility  in  any  quarter,  and  was  wholly 
incompatible  with  effective  and  economical  management. 
The  commission  made  various  recommendations,  for  the 
purpose  of  introducing  a more  efficient  and  responsible 
control ; d and  their  report  was  referred,  in  the  same  year, 
to  a committee  of  the  House  of  Commons  on  the  Board  of 
Admiralty,  which  took  voluminous  evidence,  and  reported 
the  same  to  the  House  at  the  close  of  the  session,  but 
without  expressing  any  opinion  thereon,  having  been 
unable  to  complete  their  enquiry.  In  the  following  ses- 
sion no  attempt  was  made  to  re-appoint  the  committee, 
there  being  a general  impression,  both  in  the  country  and 
in  Parliament,  that  the  work  of  internal  reform  had  been 
successfully  undertaken  by  the  department  itself,  and  that 
many  of  the  evils  formerly  complained  of  had  ceased  to 
exist.0 

With  the  assistance  afforded  by  the  investigations  of 
this  committee — which  included  amongst  its  members  Sir 
James  Graham,  confessedly  one  of  the  best  departmental 
administrators  ever  known/  and  who  had  twice  filled  the 
office  of  First  Lord  of  the  Admiralty — we  will  now  con- 
sider, in  detail,  the  functions  of  the  Board  of  Admiralty, 
and  the  relative  position  and  duties  of  the  several  mem- 
bers thereof. 

And  first,  as  respects  the  mode  in  which  the  department 
is  controlled  by  the  executive  government. 

It  is  the  usage  for  the  number  of  men  required  for  the 
naval  service  of  the  year  to  be  considered  by  the  Cabinet, 


d Rep.  of  Commission  on  Dock- 
yards, Commons’  Papers,  1801,  vol. 
xxvi.  p.  6. 

• Rut  see  Hans.  Deb.  vol.  clxix. 
pp.  062,  000.  And  ibid.  vol.  clxxiii. 
p.  1080,  for  a statement  of  the  ex- 
tent to  which  the  recommendations 
of  the  Royal  Commission  had  been 


rnrried  into  effect  by  government  in 
1804,  and  the  principal  points  of  dif- 
ference in  regard  to  the  remaining 
recommendations. 

' See  Mr.  Gladstone's  eulogium  on 
Sir  J.  Graham,  in  Hans.  Deb.  vol. 
clxvi.  p.  529. 
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determined  upon  by  them,  and  then  formally  declared  by 
the  queen  in  Council.  The  result  is  then  communicated 
to  the  Board  of  Admiralty,  upon  whom  it  devolves  to 
carry  out  the  decision  of  the  government,  by  increasing 
or  diminishing  the  naval  force,  as  the  case  may  be ; and 
to  apply  to  Parliament  to  sanction  the  employment  of  the 
force  required,  by  voting  the  necessary  supplies  for  the 
maintenance  of  the  same.* 

Again,  the  manner  in  which  her  majesty’s  ships  shall  be 
distributed  upon  home  or  foreign  service  is  a Cabinet 
question,  and  depends  upon  considerations  with  which  the 
Lords  of  the  Admiralty  are  sometimes  unacquainted,  and 
which  are  kept  within  the  bosom  of  the  Cabinet.11  It  is 
the  Colonial  Office  and  the  Foreign  Office  that  guides 
the  Admiralty  with  respect  to  the  strength  of  foreign 
squadrons.1 

One  or  other  of  the  principal  Secretaries  of  State 
is  the  medium  for  conveying  to  the  Board  of  Admiralty 
the  queen’s  commands  for  the  execution  of  any  service 
which  the  government  of  the  country  may  require.  Every 
Secretary  of  State  has  co-ordinate  and  co-equal  power, 
and  any  one  of  them  conveying  to  the  Admiralty,  or  to 
the  Horse  Guards,  the  queen’s  pleasure,  must  be  implicitly 
obeyed  by  that  department,  which  is,  in  fact,  subordinate 
to  all  the  Secretaries  of  State  when  they  convey  the  royal 
commands.  There  is  this  distinction,  however,  between 
the  Admiralty  and  the  Horse  Guards, — the  former  have 
the  power  of  moving  ships,  &c.,  delegated  to  them  under 
their  patent,  saving  cases  of  exception  where  the  queen’s 
pleasure  is  notified  by  a Secretary  of  State.  The  Home 
Guards  do  not  hold  by  patent,  but  are  distinctly  subordi- 
nate, and  the  Commandcr-in-Chief  never  moves  even  a 
corporal’s  guard  from  one  place  in  the  kingdom  to 
another,  much  less  troops  from  home  to  the  colonies, 

• Rep.  on  Bd.  of  Admiralty,  1801,  Admiralty),  Hans.  Deb.  vol.  clxxxvi. 
pp.  36,  325.  p.  067. 

h Mr.  Corry  (First  Lord  of  the  1 Ibid,  vol.  cxcii.  p.  40. 
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without  the  authority  of  a Secretary  of  State.*  The 
supreme  authority  of  a Secretary  of  State,  conveying  the 
queen’s  pleasure,  is  instantly  recognised  and  obeyed  by 
the  Board  of  Admiralty.  If  the  Foreign  Office  require  to 
send  a fleet  on  any  particular  service,  the  queen’s  pleasure 
is  conveyed  through  the  Secretary  of  State  for  Foreign 
Affairs.  If  it  be  deemed  advisable  to  despatch  a ship  of 
war  to  a colony,  the  queen’s  pleasure  would  be  conveyed 
by  the  Secretary  of  State  for  the  Colonies.  If  it  be  neces- 
sary to  provide  freight  for  the  army,  the  queen’s  pleasure 
should  be  conveyed  by  a formal  communication  to  the 
Admiralty,  signed  by  the  Secretary  of  State  for  War,  or 
by  the  under-secretary.  This  is  the  constitutional  course  ; 
although  in  practice,  no  doubt,  the  ordering  of  ships  to 
a particular  station  is  very  much  a matter  of  arrangement 
between  the  First  Lord  of  the  Admiralty  and  the  Secre- 
tary of  State.1  After  the  first  moving  power  has  emanated 
from  the  supreme  authority,  the  department  of  the  Ad- 
miralty is  immediately  put  into  communication  with  the 
working  department  on  whose  behalf  the  service  is  to  be 
undertaken  ; and  the  board  becomes  directly  responsible 
in  regard  to  the  details  of  the  service  required,  which 
remain  always  in  the  hands  of  the  departmental  chiefs, 
only  that  no  change  of  plan  should  take  place  without  the 
cognisance  and  approval  of  the  supreme  authorities.™ 

In  proof  of  the  supremacy  of  the  executive  government, 
we  are  told  that  during  the  administration  of  the  great 
Lord  Chatham,  he  took  the  correspondence  with  naval 
commanders  into  his  own  hands,  and  required  the  First 
Lord  of  the  Admiralty  to  sign  instructions  which  he  did 
not  allow  him  to  peruse."  And  in  1807,  the  principal 


k See  ante,  p.  6 42. 

1 Kep.  on  Off.  Sal.  I860.  Evid. 
1653,  1554.  Sir  James  Graham, 
lion,  of  Com.  on  Transport  Service, 
18(11 . p.  42. 

m Ibid.  pp.  42-40.  Rep.  of  same 
Committed  in  1800,  pp.  204, 207. 


And  see  Sir  James  Graham’s  evid. 
before  the  Sebastopol  Committee, 
1854-6,  vol.  ix.  pt.  3,  p.  260. 

* Knight's  Hist,  of  Eng.  vol.  vi. 
. 227.  Brougham,  Sketches,  &c. 
rst  scries,  vol.  i.  p.  24.  Hep.  on 
Mil.  Organisation,  1860,  p.  300. 
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members  of  the  Board  of  Admiralty,  in  a document  signed 
with  their  own  hands,  formally  denuded  themselves  of  all 
future  knowledge  and  control  of  the  secret  expedition  for 
the  seizure  of  the  ships  at  Copenhagen,  and  directed  that 
the  admiral  in  charge  of  the  expedition  should  receive  his 
instructions  from  the  Secretary  of  State,  without  the  cog- 
nisance of  the  Admiralty.  The  effect  of  this  was  that  the 
First  Lord,  being  a member  of  the  Cabinet,  was  cognisant 
of  the  expedition,  but  that  the  other  members  of  the 
board  were  in  total  ignorance  about  it.°  After  all,  the 
Admiralty  is  but  an  executive  board,  and  is  necessarily 
subject,  on  occasions  of  emergency,  to  the  supreme  control 
of  the  crown,  to  be  exercised  through  the  Secretary  of 
State,  whose  order,  in  such  case,  would  even  supersede 
the  authority  of  the  First  Lord  and  of  the  whole  board.p 

This  brings  us  to  consider,  secondly,  the  authority  and 
position  of  the  First  Lord.  By  the  terms  of  the  patent 
creating  the  Board  of  Admiralty,  every  member  of  the 
same  has  equal  powers  and  responsibilities  with  the  rest 
of  his  colleagues ; but  by  uniform  practice,  amounting  to 
an  unbroken  prescription,  the  patent  is  otherwise  inter- 
preted, so  as  to  confer  the  power  and  responsibility  prin- 
cipally, if  not  altogether,  upon  the  First  Lord.  The  First 
Lord,  in  fact,  exercises  supreme  and  controlling  authority, 
and  is  personally  responsible  for  the  whole  naval  adminis- 
tration, his  authority  being  only  limited  by  the  necessity 
of  carrying  the  naval  lords  with  him  in  his  measures,  so 
long  as  they  remain  in  office. q 

The  junior  lords  are  responsible  to  the  First  Lord  for 
the  different  departments  which  they  superintend, r and 
they  must  also  be  considered  as  responsible  to  the  service 
and  to  the  country  for  their  share  in  the  naval  adminis- 

• Rep.  on  Bd.  of  Admiralty,  p.  • Ibid.  pp.  8-10,  28.  See  Sir 
124.  A similar  instance  occurred  in  James  Graham's  evidence,  ibid.  pp. 
1816,  the  particulars  of  which  are  103,  104,  135.  And  Admiral  Sir  F. 
mentioned  by  Sir  James  Graham,  "W.  Grey's  letter  in  the  Times,  April 
ibid.  See  also  pp.  156,  157.  22, 1867,  on  the  Board  of  Admiralty. 

f Ibid.  pp.  218,  504.  ' Ibid.  p.  44. 
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tration,  and  for  the  advice  they  have  given  to  the  First 
Lord  in  respect  thereto."  A vote  of  censure  in  Par- 
liament against  the  naval  administration  would  affect  the 
whole  board,  equally  with  the  First  Lord;  they  must 
therefore  be  considered  as  sharing  equally  with  him  in 
the  credit  or  discredit  of  the  same.1 

The  First  Lord,  being  a member  of  the  Cabinet  as  well 
as  head  of  the  Admiralty  Board,  has  the  power  of  changing 
the  board — a power  not  indeed  to  be  lightly  resorted  to ; 
but  should  differences  occur  which  cannot  otherwise  lie 
removed,  the  other  members  of  the  board  are  virtually 
dismissible  by  him.  Or,  such  members  thereof  as  con- 
tinue to  oppose  his  policy,  must  necessarily  resign.  The 
question  being  then  practically  presented  for  the  decision 
of  the  Prime  Minister,  he  would  have  to  determine  whether 
he  would  change  his  First  Lord,  or  alter  the  composition 
of  the  board.0  In  consequence  of  the  practical  supremacy 
of  the  First  Lord,  though  serious  differences  of  opinion 
between  himself  and  his  colleagues  have  arisen,  yet  they 
very  rarely  lead  to  the  retirement  of  the  junior  members 
of  the  Board,  but  the  judgment  of  the  First  Lord  ulti- 
mately prevails.'  If  required,  the  First  Lord  will  obtain 
the  sanction  of  the  Cabinet,  and  the  approval  of  the  queen, 
to  measures  which  his  colleagues  are  unwilling  to  adopt  on 
his  sole  recommendation." 

While  it  is  admitted  that  the  Board  of  Admiralty  can 
only  be  worked  efficiently  by  the  First  Lord  exercising 
power  to  such  an  extent  as  to  render  the  board  really 
subordinate  to  his  will,  there  are  grave  constitutional 


• Rep.  on  Bd.  of  Admiralty,  pp. 

ei,  io£ 

1 Ibid.  p.  50.  It  must  be  remarked, 
however,  that  when  the  naval  ad- 
ministration is  discussed  in  Parlia- 
ment, with  a view  either  to  censure 
or  approval,  it  is  always  spoken  of  as 
the  administration  of  the  1'irst  Lord, 
for  the  time  being  ; and  he  is  always 
praised  or  blamed,  as  the  case  may 
be,  without  reference  to  the  other 


members  of  the  hoard,  who  are  never 
mentioned  in  this  connection.  Ibid. 
p.  143.  And  see  Ilans.  Deb.  vol.  bd. 
p.  1043. 

“ Rep.  on  Bd.  of  Admiralty,  pp. 
81,136;  141. 

” Cases  cited,  ibid.  p.  184.  And 
see  Sir  James  Graham's  evidence 
before  the  Sebastopol  Committee, 
1854-5,  vol.  ix.  pt.  3,  p.  201. 

* Rep.  on  Bd.  of  Admiralty,  p.  185. 
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difficulties  in  the  way  of  revoking  the  existing  patent  and 
granting  another,  more  in  conformity  with  the  usage 
under  which  the  terms  of  the  patent  are  interpreted  and 
controlled.  These  difficulties  were  pointed  out  to  the 
committee  by  Sir  James  Graham,  and  they  appear  to 
have  been  generally  acknowledged  by  the  executive 
government  and  by  the  leading  statesmen  of  the  day ; so 
that  while  the  Army  administration  has,  within  the  last 
fourteen  years  (since  1855),  been  undergoing  re-organisa- 
tion  on  the  principle  of  concentrated  responsibility,  both 
in  theory  and  practice,  no  attempt  has  yet  been  made  to 
alter  the  constitution  of  the  Board  of  Admiralty.* 

There  is  no  rule  or  usage  which  either  requires  or 
forbids  that  the  First  Lord  of  the  Admiralty  should  be  a 
naval  officer.  Since  the  Revolution  of  1688,  the  true 
epoch  of  the  commencement  of  Parliamentary  govern- 
ment, there  has  been  a certain  proportion  of  naval  lords 
at  the  head  of  the  Admiralty ; the  larger  proportion, 
however,  have  been  civilians/  But  inasmuch  as  it  is 
essential,  in  a representative  form  of  government,  that  the 
First  Lord  of  the  Admiralty  should  be  a minister  of  the 
crown,  it  will  rarely  happen  that  a naval  officer  will  be 
found  in  Parliament  who  is  properly  qualified  for  this 
office ; it  is  therefore,  of  necessity,  generally  given  to  a 
civilian.  Moreover,  as  a rule,  naval  First  Lords  have  not 
been  such  successful  administrators  as  civilians,  and  their 
appointment  has  not  tended  so  much  to  bring  naval  know- 
ledge to  the  Admiralty  as  it  has  to  bring  politics  into  the 
navy,  and  to  occasion  chief  commands  to  be  conferred  for 
political  reasons.1  Naval  officers,  while  they  are  the  most 
able  and  trustworthy  negotiators  that  the  British  govern- 
ment could  employ  in  foreign  parts,  unquestionably  do 
not  make  the  best  administrators  in  matters  of  a mixed 
naval  and  civil  character,  including  the  conduct  of  business 


• T&uf.pp.  138-1 40.  See  Hans.  Deb.  * Ibid.  pp.  46,  71.  Ami  see  bia- 
vol.  clxxxv.  up.  605,  016,  623,  630.  torieal  precedents  cited  by  Sir  James 
T Rep.  on  Bd.  of  Admiralty,  p.  116.  Graham,  ibid,  pp,  108,  109,  147. 
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in  Parliament.11  Sir  James  Graham  was  strongly  in  favour 
of  a civilian  being  at  the  head  of  the  Admiralty  ; and,  in 
view  of  the  House  of  Commons  being  now  the  great 
centre  of  power,  he  also  considered  it  preferable  that  he 
should  be  a member  of  the  House  of  Commons,  of  high 
parliamentary  standing  and  experience.  He  regarded  it 
as  very  objectionable  and  inconsistent  with  the  discipline 
of  the  board,  and  the  position  of  the  First  Lord,  to 
permit  either  a junior  lord  or  the  parliamentary  secretary, 
being  subordinates,  to  represent  the  board  in  the  House 
of  Commons.*1  On  the  other  hand,  such  a state  of  things 
cannot  always  be  avoided,  as  it  would  be  unwarrantable 
to  resolve  that  a peer  should  be  disqualified  from  being 
First  Lord.  In  fact,  it  was  admitted  by  Sir  James  Graham 
himself,  that  the  most  brilliant  and  successful  naval  admi- 
nistrations have  been  those  in  which  the  First  Lord  was 
a peer.0  In  the  event  of  the  First  Lord  being  a member 
of  the  House  of  Commons,  the  Admiralty  must  be  repre- 
sented in  the  House  of  Lords  by  some  colleague  in  the 
ministry.  The  centre  of  difficulty  to  a government  is 
with  the  body  that  holds  the  purse-strings,  which  naturally 
leads  to  a predominance  of  Cabinet  ministers  in  the 
popular  assembly.  Since  the  time  of  the  Revolution,  the 
First  Lord  has  not  unfrequently  been  in  the  House  of 
Commons,  and  no  difficulty  has  been  felt  on  account  of 
the  department  not  being  directly  represented,  by  one  of 
its  own  officers  in  the  other  House/ 

The  First  Lord  of  the  Admiralty  has  a very  responsible 
and  laborious  office.  His  duties  may  be  stated,  in  general 
terms,  as  follows  : — First,  the  general  supervision  and 
control  of  every  department  in  the  service  ; secondly,  the 
consideration  and  determination  of  all  political  questions, 
including  all  matters  connected  with  the  suppression  of 

* Rep.  on  Bd.  of  Admiralty,  pp.  Deb.  vol.  clxxviii.  p.  698. 

117,  146.  See  also  the  opinions  b /hiVf.vol.clxi.pp.1204-1269.  Rep. 
of  Sir  F.  Baring,  and  of  Ixird  St  on  Bd.  of  Admir.  pp.  104,  110. 
Vincent  on  this  point,  ibid.  p.  164.  ' Report,  p.  114. 

And  of  Sir  John  Pakington,  in  Ilans.  * Ibid.  p.  114, 
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the  slave  trade ; thirdly,  the  settlement  of  all  questions 
connected  with  naval  expenditure,  and  the  preparation 
of  the  naval  estimates,  which  are  signed  by  him  ; fourthly, 
all  appointments  to  commands ; fifthly,  all  civil  appoint- 
ments; sixthly,  all  promotions;  seventhly,  all  honours 
and  distinctions  given  to  naval  officers ; eighthly,  the 
Mersea  conservancy,  the  state  of  foreign  navies  and 
intelligence ; then,  harbours  of  refuge,  railways,  new 
works,  &c.* 

The  precise  distribution  of  business  amongst  the  other 
members  of  the  board  rests  entirely  with  the  First  Lord, 
and  it  has  varied  from  time  to  time.  In  the  main,  how- 
ever, it  is  similar  to  that  which  was  settled  by  Sir  James 
Graham,  after  his  appointment  as  First  Lord  of  the 
Admiralty,  in  1830/  and  which  will  be  described  when 
treating  of  the  duties  of  the  junior  lords. 

By  usage,  the  First  Lord  is  empowered  to  act,  in  cases  May  a<-t 
of  necessity,  without  reference  to  his  colleagues.*  Certain  roUeogu*.'” 
papers,  as,  for  example,  recommendations  for  the  commu- 
tation of  the  sentence  of  death,  or  for  the  mitigation  of 
penal  servitude ; or  for  the  removal  of  a naval  officer 
from  the  half-pay  list,  are  submitted  for  the  royal  sanction, 
signed  by  the  First  Lord  alone.h  But  in  minor  matters 
of  naval  discipline,  or  where  minor  punishments  are  con- 
cerned, the  recommendations  to  the  crown  proceed  from 
the  board  collectively.1 

The  patronage  of  the  Admiralty  is  principally  in  the  Patronage, 
hands  of  the  First  Lord,  subject  to  the  approval  of  the 
queen.  The  British  navy  and  army  are  ostensibly  com- 
manded by  the  sovereign ; accordingly,  the  choice  of 
officers  for  all  commands  therein  must  depend  upon  regu- 
lations established  by  the  responsible  advisers  of  the 
crown,  whose  public  characters  are  involved  in  the  merits 
of  all  subordinate  officers,  in  every  branch  of  the  public 

• Rep.  on  Bd.  of  Admiralty,  appx.  h Ibid.  p.  41.  Mirror  of  Pari. 

No.  1,  p.  639.  1834,  p.  2121. 

' Ibid.  p.  317.  * Ibid.  p.  365.  * Cases  cited,  Report,  p.  122. 
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service.11  The  patronage  appertaining  to  the  First  Lord 
of  the  Admiralty  is  enormous.  There  are  about  nine 
thousand  naval  officers,  and  two  thousand  civil  officers, 
who  are  dependent  upon  him  for  promotion.1  He  ap- 
points admirals,™  captains,  commanders,  and  lieutenants, 
to  separate  commands.  The  step  from  post-captain  to 
admiral  is  by  seniority ; but  promotion  to  the  rank  of 
captain,  and  generally  all  promotions,  except  masters  and 
warrant  officers,  rest  with  the  First  Lord.  The  First 
Naval  Lord  has  usually  the  selection,  with  the  First 
Lord’s  approval,  of  lieutenants  and  midshipmen,  masters, 
pursers,  and  warrant  officers.  But  none  of  these  pro- 
motions are  influenced,  in  the  least  degree,  by  political 
considerations,  which  are  not  allowed  to  interfere  in  the 
selection  of  officers  for  promotion,  either  in  the  naval  or 
civil  departments  of  the  service,  or  for  particular  com- 
mands.” Great  pains  are  usually  taken  to  select  the  best 
men,  whether  for  appointments  or  promotion. 


* Rep.  Bd.  of  Admiralty,  p.  036. 

> Ibid.  p.  113. 

" The  ancient  division  of  the  flag 
list  into  three  squadrons  of  red,  white, 
and  blue,  was  abolished  in  1804. 
Hag  oflieers  are  now  only  rear- 
admirals,  vice-admirals,  and  admi- 
rals. The  white  flag  is  now  the 
ensign  of  her  majesty's  fleet;  the 
blue,  that  of  ships  of  the  Royal 
Naval  Reserve;  and  the  red,  the  en- 
sign of  the  merchant  service.  Ilans. 
Deb.  vol.  clxxvi.  p.  238. 

n See  the  Report  of  a Committee 
of  the  House  of  Commons  in  1853, 
on  dockyard  appointments.  This 
committee  was  specially  charged  to 
investigate  certain  alleged  acts  of 
corrupt  interference  with  the  rules  in 
regard  to  appointments  and  promo- 
tions for  the  purpose  of  favouring  the 
interests  of  the  party  in  power. 
(Commons  Papers,  1862-3,  vol.  xxv. 
p.  3.  And  see  ante,  vol.  i.  p.  414.) 
In  1858,  when  Sir  J.  Pnkington  was 
at  the  head  of  the  Admiralty,  he 
took  effectual  measures  to  prevent 
promotion  in  the  dockyards  being 


influenced  by  political  favouritism. 
(Hans.  Deb.  vol.  clxxxvi.  p.  1372.) 
In  1800,  when  the  Duke  of  Somerset 
was  First  Lord,  a board  minute  was 
passed,  based  upon  an  Order  in  Coun- 
cil of  March  11,  1853,  expressly  dis- 
countenancing the  use  of  political 
influence  in  applications  for  appoint- 
ments to  office  in  the  naval  service  ; 
and  another  minute,  to  the  same 
effect,  but  still  more  stringently 
worded,  in  regard  to  dockyard  pro- 
motions. (Rep.  on  Board  of  Admi- 
ralty, pp.  36,  3D,  06-98.)  See  Lord 
Grey's  observations  on  the  vast  im- 
provement which  has  taken  place  of 
late  in  regard  to  the  principle  which 
governs  the  exercise  of  patronage, 
in  the  navy  and  army.  (Pari.  Govt, 
new  ed.  p.  285.)  In  proof  of  the  im- 
partiality of  the  Palmerston  admin- 
istration towards  employes  in  the 
dockyards,  and  of  the  independence 
of  the  employes  themselves,  it  may 
be  mentioned,  that  in  February  1863, 
Mr.  Fernand  (a  Conservative)  was 
elected  as  member  of  Parliament  for 
the  borough  of  Devonport,  a place 
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The  system  of  promotion  and  retirement  in  the  Royal  Naval  no- 
Navy  is  now  regulated,  for  the  most  part,  by  Orders  in  andpro"* 
Council.  The  nomination  of  cadets  is  principally  vested  motio“*- 
in  the  Board  of  Admiralty ; the  First  Lord  having  usually 
some  sixty  or  seventy  in  a year,  and  each  junior  lord 
about  five  or  six ; but  a flag  officer,  on  being  appointed 
to  a command,  nominates  two,  and  a captain  ordinarily, 
on  commissioning  a ship,  nominates  one.  Certain  nomina- 
tions are  likewise  placed  by  the  Admiralty  at  the  disposal  of 
colonial  governments,  and  some  are  given  for  competition 
to  certain  schools.  The  age  of  entry  is  from  twelve  to 
fourteen.  The  cadets  then  commence  their  professional 
education  and  career.  The  system  of  naval  promotion 
may  be  described  generally  as  one  of  selection,  from  the 
rank  of  sub-lieutenant  to  that  of  captain,  and  of  advance- 
ment by  seniority  from  the  rank  of  captain  to  that  of 
flag  officer ; certain  qualifications,  however,  being  required 
of  every  candidate  for  promotion.  The  crown  retains,  of 
course,  the  right,  by  its  prerogative,  to  advance  a captain 
out  of  his  turn  ; but  in  practice  this  power  is  rarely  exer- 
cised. In  time  of  war,  eminent  services  may  call  for  an 
extraordinary  promotion  ; and  even  in  time  of  peace,  the 
government  has  the  power,  by  Order  in  Council,  to  have 
recourse  to  promotion  by  selection,  whenever  a necessity 
may  arise  for  the  exercise  of  this  prerogative.0 

Some  few  promotions  are  made  by  the  board  ; some 
for  special  services,  others  according  to  custom,  as  on  an 
admiral  hauling  down  his  flag ; but  for  these  the  First 


which  contains  large  public  establish- 
ments in  connection  with  the  Admi- 
ralty, against  Sir  F.  \V.  Grey,  a 
junior  lord  of  the  Admiralty,  who,  if 
the  dockyard  people  had  abstained 
from  voting,  would  have  been  re- 
turned ; but  who  had  a majority  of 
150  dockyard  votes  recorded  against 
him.  (liana.  I)cb.  voL  clxix.  p.  784. 
Ibid.  vol.  clxxiii.  p.  010.  Dod’s 
l’arl.  Companion,  1804,  pp.  109, 105.) 
For  testimony  as  to  the  honourable 


conduct  of  Admiral  Grey,  in  refusing 
to  receive  any  deputation  of  dock- 
yard men,  or  to  promise  to  redress 
any  grievances,  during  his  canvass, 
see  Hans.  Deb.  vol.  clxix.  p.  10.10. 
See  further,  on  this  subject,  ante,  vol. 
i.  p.  392,  n. 

° Report  of  Commons’  Committee 
on  Navy  (Promotion  and  Retire- 
ment), 1863,  pp.  iii.  vii.-ix.  And 
index,  p.  476.  See  also  ante,  vol.  i. 
pp.  327,  329,  337. 
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Lord,  as  head  of  the  department,  must  also  be  considered 
responsible.1*  All  the  higher  appointments,  whether  naval 
or  civil,  appertaining  to  the  Admiralty,  the  dockyards,  &c., 
are  in  the  gift  of  the  First  Lord,  who  in  fact  has  the  whole 
patronage  of  the  navy,  with  the  exception  of  the  Vice-Ad- 
miral and  Rear-Admiral  of  England,  the  Commissioners, 
Governor,  and  Lieutenant-Governor  of  Greenwich  Hospi- 
tal,q which  are  in  the  hands  of  the  Prime  Minister.  But 
the  First  Lord  would  make  no  appointment  to  commands- 
in-chief,  on  foreign  stations,  of  any  importance,  without 
previous  communication  with  the  Prime  Minister.  Pro- 
motions from  rank  to  rank  in  the  royal  dockyards — 
wherein  some  10,000  labourers,  of  various  kinds,  are 
employed r — are  made  upon  the  recommendation  of  the 
superintendents,  agreeably  to  seniority  and  merit  com- 
bined.* 

It  must  be  observed,  however,  that  in  the  exercise  of 
his  patronage,  the  First  Lord  has  not,  like  the  Secretary 
for  War,  any  exclusive  authority ; he  can  only  act  in  con- 
junction with  the  board.  All  naval  officers’  commissions 
are  from  the  Lords  of  the  Admiralty,  not  from  the  queen ; 
and  like  all  their  other  acts,  are  not  valid  in  the  name  of 
the  First  Lord  alone,  but  require  the  formal  signature  of 
a second  lord,  and  to  be  countersigned  by  the  secretary. 
The  commissions  of  officers  of  the  marines  are  signed  by 
a Secretary  of  State.1 


» ‘ Board  promotions  are  promo- 
tions made  for  distinguished  service. 
Instead  of  being  made  by  the  First 
I.ord  atone,  they  are  made  by  the 
board,  and  they  are  therefore  looked 
upon  as  a greater  compliment.’  Rep. 
on  Navy  Promotion,  18U.'!,  p.  x. 

s By  the  Act  28  and  20  Viet.  c.  89, 
the  offices  of  Commissioners  and 
Ciovemors  of  Greenwich  Hospital 
are  abolished,  and  the  government  of 
Greenwich  Hospital  and  of  the 
schools  thereof,  as  well  as  the  lands 
and  property  belonging  to  the  same, 
are  vested  exclusively  in  the  Board 
of  Admiralty ; who  are  empowered 


to  appoint  such  officers,  &c.  as  they 
think  fit.  The  expenses  of  the  insti- 
tution, and  of  everything  connected 
therewith,  to  be  annually  voted  by 
Parliament. 

' Hans.  Deb.  vol.  clxxvii.  p.  1130. 

’ Rep.  on  Off.  Salaries,  1850,  Kvid. 
2084-2094.  Rep.  on  Bd.  of  Ad- 
miralty, 1801,  p.  169.  Murray's 
Handbook,  p.  205.  The  government 
patronage  in  the  dockyards  is  now 
very  small,  as  promotions  are  mostly 
under  fixed  rules.  Hans.  Beb.  vol. 
clxxi.  p.  070. 

' Murray’s  Handbook,  p.  200.  Act 
26  Viet.  c.  4. 
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The  appointment  of  naval  cadets  formerly  rested  entirely 
with  the  First  Lord,  subject  to  the  candidate  passing  a 
standard  examination.  But  according  to  present  practice, 
the  First  Lord  claims  only  one-half  of  such  appointments, 
and  the  other  moiety  is  divided  between  the  junior  lords 
and  the  first  secretary.  Every  captain  is  allowed  one 
nomination,  and  an  admiral  two.” 

The  salary  of  the  First  Lord  of  the  Admiralty  is  4,500/. 
per  annum,  together  with  an  official  residence.  Beyond 
this  he  has  no  emoluments  or  advantages  of  any  kind.’ 

We  have  next  to  consider  the  appointment  and  duties 
of  the  junior  members  of  the  Admiralty  Board.  They  are 
five  in  number,  and  arc  all  fully  occupied  in  transacting 
the  business  of  the  department. 

When  a new  administration  is  formed,  the  person  selected 
by  the  Prime  Minister  to  be  First  Lord  of  the  Admiralty 
communicates  with  him  upon  the  choice  of  the  other 
members  of  the  board,  and  when  they  have  agreed  toge- 
ther upon  certain  naval  officers  and  civilians  as  likely  to 
constitute  a good  board,  they  submit  the  names  to  her 
majesty  for  approval." 

Of  the  five  junior  lords,  four  are  always  naval  lords, 
two  of  whom  are  generally  admirals. 

Before  the  appointment  of  Sir  James  Graham,  in  1830, 
to  preside  over  the  Admiralty,  the  junior  lords  had  no 
special  and  distinct  duties  assignetl  to  them,  and  the  busi- 
ness was  conducted  by  a very  cumbrous  and  inefficient 
machinery.  The  control  and  the  responsibility  were  alike 
divided,  and  there  were  endless  delays  in  the  transaction 
of  business. * But  this  able  administrator  succeeded  in 
effecting  some  valuable  reforms  in  the  departmental  or- 
ganisation. He  introduced  the  system  of  concentrated 
responsibility,  which — together  with  the  best  advice  ob- 
tainable, to  assist  the  judgment  of  the  head — he  declared 

” I!i*p.  on  Bd.  of  Admiralty,  pp.  Evid.  2072. 

162,  201,  267.  ’ Rep.  on  Bd.  of  Admiralty,  pp. 

’ Parkinson’s  Under  Government,  60,  148. 
p.  16.  Rep.  on  Off.  Salaries,  1860,  * Ibid.  pp.  131,  146. 


Salary. 


Junior 
lords,  how 
appointed. 


Their  du- 
ties. 
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to  be  indispensable  to  good  administration.  He  divided 
the  whole  business  of  the  department  into  five  separate 
heads,  and  appointed  one  lord  to  attend  exclusively  to  each 
class  of  matters.  He  maintained  that  no  one  man  could 
conduct  a great  department  like  the  Admiralty  unless  he 
made  good  choice  of  his  instruments.  This  is  unquestion- 
able ; his  own  eye  cannot  see,  nor  his  own  hand  perform 
everything:  he  must  see  through  the  eyes,  and  work 
through  the  instrumentality  of  others.  Much  depends  on 
the  choice  of  the  junior  members  of  the  board,  who  are 
the  eyes  and  hands  of  the  First  Lord.  If  they  do  their 
duty  diligently,  and  act  faithfully  by  him,  he  is,  or  ought 
to  be,  through  them,  cognisant  of  everything,  and  must 
be  supreme  over  all  the  five  juniors,  who  are  each  sub- 
ordinate, and  co-ordinate  under  him.  It  was  upon  these 
principles  that  the  reorganisation  of  the  Admiralty  was 
effected  by  Sir  James  Graham,  and  the  scheme  he  intro- 
duced has  stood  the  test  of  thirty  years’  experience,  and 
met  with  the  approval  of  successive  chiefs  of  this  great 
department  of  State/ 

The  arrangement  of  duties  among  the  junior  lords  is  as 
follows:’  It  is  the  province  of  the  First  Sea  Lord  to  attend 
to  the  composition,  distribution, and  discipline  of  the  British 
fleet,  the  preparation  of  orders  to  ships  in  commission, 
the  steam  navy,  the  advanced  ships,  the  protection  of 
trade  and  fisheries,  dockyards,  the  appointment  of  com- 
manders, coastguard  and  volunteers,  pensioners,  seamen 
ritrcers,  naval  rendezvous.  Another  sea  lord  has  the 
appointment  of  officers  under  the  rank  of  commander, 
punishments,  courts-martial  and  courts  of  enquiry,  prize 
and  admiralty  courts,  marines  and  marine  artillery,  dock- 
yard battalions,  pirates,  salvage,  collisions  at  sea,  and  the 
Royal  Naval  College.  Another  sea  lord  superintends  the 
victualling  and  store  departments,  transport,  convict,  and 

r Rep.  on  Off.  Salnries,  I860,  Evid.  dence,  ibid.  p.  342. 

2703,  2800.  See  Rep.  on  ltd.  of  * See  the  distribution  of  business, 
Admiralty,  1801,  pp.  121,  127,  134,  in  Rep.  on  13d.  of  Admiralty,  1861, 
142.  See  also  Sir  C.  Wood’s  evi-  Appx.  No.  1,  p.  630. 
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emigration  service,  appointment  of  paymasters  and  clerks 
ships’  libraries,  signals,  yard  craft,  and  experiments,  except 
in  steam.  Another  sea  lord  overlooks  the  pension,  hy- 
drographic, harbour,  and  medical  departments,  medical 
surveys,  officers’  pay,  debts,  compensations  and  allow- 
ances, compassionate  fund,  admission  to  Greenwich  Hos- 
pital, passages,  pilotage,  Humane  Society,  medals,  and 
uniforms. 

The  Civil  Lord  superintends  the  departments  of  the 
Accountant-General  of  the  Navy  and  of  the  Director  of 
Engineering  and  Architectural  Works,  the  mail  packet 
service,  the  civil  affairs  of  Greenwich  Hospital,  the  educa- 
tional, and  minor  branches  of  the  service.  By  an  order 
of  the  First  Lord  of  the  Admiralty  (the  Duke  of  Somer- 
set), at  the  commencement  of  the  financial  year  18G4-5, 
a change  was  made  in  the  position  and  duties  of  the  Civil 
Lord  of  the  Admiralty.  He  is  now  called  the  Financial 
Lord ; he  signs  the  estimates  that  are  presented  to  the 
House  of  Commons,  and  is  considered  to  be  in  charge 
(under  the  First  Lord)  of,  and  to  be  responsible  for  advi- 
sing him  upon,  all  questions  involving  financial  considera- 
tions ; either  alone,  as  in  the  case  of  works — of  which 
department  he  is  the  superintending  lord,  or  in  concert 
with  the  superintending  lord,  as  in  the  case  of  shipbuild- 
ing, stores,  and  other  expenditure.  The  effect  of  this 
arrangement  is,  to  place  in  the  continuous  knowledge  of 
one  of  the  parliamentary  representatives  of  the  Admiralty, 
all  matters  connected  with  expenditure.  This  change  has 
been  very  carefully  considered,  and  appears  likely  to  work 
well.* 

But  this  scheme  of  duties  is  liable  to  alteration,  from 
time  to  time,  according  to  circumstances.  Such  altera- 
tions would  rest  with  the  First  Lord,  after  consulting  the 


* Rep.  Com.  on  Pub.  Accta.  18fl5,  Commons,  is  familiarly  known  by 
Evid.  681-641.  Hans.  Deb.  vol.  the  name  of  1 Hoots,’  within  the 

clxxviii.  p.  69:?.  The  junior  civil  walls  of  Parliament.  Hans.  Deb. 
lord,  having  a seat  in  the  House  of  vol.  clvii.  p.  1335. 


Financial 

Lord. 
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other  members  of  the  board.b  Each  lord,  while  indi- 
vidually responsible  for  the  details  of  his  particular  branch, 
consults  the  First  Lord  or  the  board,  by  whose  delegation 
he  acts,  on  all  the  larger  questions  which  arise.'  For  this 
purpose,  and  to  carry  on  routine  business,  the  board  meets 
daily,  except  on  Saturdays.*1  But  upon  au  emergency, 
orders  can  be  given,  signed  by  any  two  lords,  and  the 
secretary,  without  a fonnal  board  meeting.' 

The  duties  and  functions  of  the  board  have  been 
defined,  by  Sir  James  Graham,  as  follows  : — Board  meet- 
ings ought  to  be  held  constantly.  All  reserved  points, 
from  all  the  different  departments,  should  be  brought  be- 
fore the  board  by  the  superintending  lord,  as  well  as  the 
current  business  of  the  day ; and  the  First  Lord,  being 
always  present,  in  the  chair,  should,  before  giving  his 
opinion  as  to  what  the  answer  to  a letter  ought  to  be,  or 
what  the  decision  upon  a matter  submitted,  first  afford  to 
every  member  of  the  board  an  opportunity  of  expressing 
an  opinion  on  the  matter  before  him,  and  should  then  state 
his  decision — in  the  light  afforded  to  him  by  the  views 
expressed  by  his  colleagues — and  order  the  secretary  to 
note  it.f  The  present  routine  of  business  at  the  Admi- 
ralty Office  agrees,  in  the  main,  with  Sir  James  Graham’s 
ideas ; the  difference  being  merely  such  as  would  confer 
greater  personal  authority  upon  the  First  Lord,  and  less 
upon  the  board  in  its  collective  capacity. 

The  daily  routine  at  the  Admiralty  has  been  thus  de- 
scribed by  Admiral  Sir  F.  W.  Grey,  who  was  senior  Naval 
Lord  of  the  Admiralty  (1861-66)  : — The  department  is 
divided  into  ten  branches,  each  having  a chief  clerk.  On 
the  arrival  of  letters,  they  are  opened  by  the  reader,  in 
presence  of  a secretary,  who  reads  and  endorses  upon 
them  the  name  of  the  lord  or  lords  to  whose  branch  they 


b Report  on  Bd.  of  Admiralty,  4 Itans.  Deb.  vol.  clxxviii.  p.  002. 
p.  28.  • Rep.  on  Off.  Sal.  18/50,  Evid.  12. 

' Rep.  on  Off  Sal.  18/50,  Evid.  ' Rep.  on  Bd.  of  Admiralty,  pp. 
2705.  118,133. 


Digitized  by  Google 


THE  ADMIRALTY. 


609 


relate.  Ordinary  business  is  disposed  of  by  the  superin* 
tending  lords,  who  make  the  necessary  minutes  on  the 
papers,  affixing  their  initials  thereto.  On  any  important 
question  the  superintending  lord  obtains  from  the  heads 
of  branches,  and  from  the  Kecord  Office,  any  previous 
correspondence  or  other  information  he  may  require. 
When  prepared  to  do  so,  he  brings  the  subject  before  the 
First  Lord,  and  such  of  his  colleagues  as  are  interested  in 
it.  The  result  of  their  deliberations  and  the  decision  of 
the  First  Lord  are  then  embodied  in  a minute,  to  be 
brought  before  the  board  at  its  meeting,  at  noon.  Thus 
each  lord  is  prepared  to  bring  forward  all  the  business 
belonging  to  his  branch  which  it  may  be  necessary  or 
desirable  to  communicate  to  his  colleagues,  or  to  discuss 
more  formally  at  the  board.  The  minutes  as  finally  agreed 
upon  receive  the  board  stamp.  In  most  of  the  important 
cases,  the  course  to  be  followed  is  to  a great  extent  pre- 
viously decided  by  the  First  Lord,  after  consultation  with 
the  lords  to  whose  branch  the  business  belongs,  and  the 
board  stamp  is  then  little  more  than  the  formal  authority 
for  carrying  out  that  decision. 

The  minutes  are  sent  through  the  chief  clerk,  to  the 
branch  which  they  concern.  The  letters  or  orders  there- 
on are  framed  with  the  most  rigid  adherence  to  the 
minutes  ; and  any  deviation  therefrom,  or  from  established 
precedent,  should  be  represented  by  the  head  of  the  branch, 
to  the  superintending  lord,  or  to  the  secretary.  When 
duly  prepared,  the  letters  are  submitted  to  one  of  the 
secretaries  for  oversight  and  signature.  The  result  is, 
that  the  business  of  the  office  is  transacted  with  rapidity 
and  regularity,  while  the  daily  meetings  of  the  board,  and 
the  free  and  unreserved  communications  of  the  different 
members  with  each  other,  and  with  the  First  Lord,  con- 
tribute materially  to  the  efficient  working  of  the  system  ; 
thus  combining  complete  unity  of  action  with  a well- 
defined  responsibility.  It  would  be  easy  to  show  by  ex- 
amples, adds  Sir  F.  W.  Grey,  that  this  system,  ‘ while  it  is 
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admirably  adapted  for  carrying  on  the  daily  routine  of  a 
department  charged  with  the  most  complicated  duties, 
admits  of  the  most  rapid  and  vigorous  action  whenever 
an  emergency  requires  it.’0 

As  a general  rule,  every  board  order,  issuing  from  the 
Admiralty  must  be  signed  by  two  lords,  and  the  secre- 
tary ; and  if  proceeding  from  the  sole  authority  of  the 
First  Lord,  it  is  nevertheless  requisite  that  the  signature 
of  another  lord  should  be  appended.  If  he  cannot  induce 
any  other  lord  to  take  the  responsibility  of  signing  the 
order  with  himself,  the  First  Lord  has  no  alternative  but 
to  obtain,  from  the  Cabinet  and  the  Crown,  a new  board. 
In  some  very  exceptional  cases,  however,  board  orders  are 
signed  by  a single  secretary.  Mere  letters,  of  course,  are 
signed  only  by  the  secretary.' 

The  technical  rules  of  a board,  apart  from  usage,  are 
not  observed  at  the  Board  of  Admiralty ; it  is  not  usual  for 
divisions  to  take  place  at  board  meetings,  though  there  is 
no  positive  rule  forbidding  the  practice.  But,  votes  are 
never  taken  for  the  purpose  of  overriding  the  decision  of 
the  First  Lord/  The  board  is  invaluable  as  a council  of 
advice  to  the  First  Lord,  but,  as  we  have  already  seen, 
though  in  theory  a governing  body,  each  member  under 
the  patent  constituting  the  board  having  equal  powers  and 
responsibilities  with  the  rest,  in  practice  the  First  Lord  is 
virtually  supreme/ 

Owing  to  the  multiplicity  of  business,  a great  deal  must 
be  left  to  the  secretary  of  the  Admiralty,  much  also  to 
the  charge  of  the  junior  lords.  It  is  only  the  more  im- 
portant matters  which  are  submitted  to  the  First  Lord. 
But  much  discretion,  and  mutual  confidence,  is  necessary 
in  carrying  out  a system  so  complex  and  laborious.  Most 
of  the  ordinary  routine  business  is  transacted  by  the  prin- 
cipal subordinate  officers,  who  are  all  responsible,  through 

* Letter  on  ‘ the  'Hoard  of  Admi-  * Ibid.  pp.  125,  159,  173,  339. 
r&lty,’  in  the  Times,  of  April  20,  1807.  h See  ante,  p.  597.  Rep.  on  Off.  Sal. 

' Rep.  on  lid.  of  Admiralty,  1801,  1850,  p.  8.  Rep.  on  Bd.  of  Admi- 
pp.  193,  230,  318.  ralty,  1801,  pp.  218,  501. 
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the  superintending  lords,  to  the  First  Lord.1  But  while 
the  supremacy  of  the  First  Lord  in  the  control  of  the  Ad- 
miralty is  unquestionable,  and  is  essential  to  the  complete 
carrying  out  of  the  principles  of  parliamentary  govern- 
ment, nevertheless,  the  First  Lord  himself  undoubtedly 
derives  weight  in  Parliament,  and  in  the  opinion  of  the 
community,  from  the  belief  that  he  speaks  and  acts,  not 
on  his  own  sole  responsibility,  but  with  the  concurrence 
of  competent  naval  advisers.  And  in  addition  to  the  con- 
centrated naval  advice  obtainable  from  its  owm  members, 
the  board  has  the  power  of  appointing  commissions  of 
enquiry,  composed  of  persons,  either  professional  or  other- 
wise, who  may  be  deemed  capable  of  affording  valuable 
counsel  on  any  doubtful  question  coming  under  the  notice 
of  the  department.  Moreover,  the  First  Lord  is  at  liberty, 
either  with  or  without  concert  amongst  his  colleagues,  to 
apply  to  any  quarter  whatever,  for  advice  and  assistance 
to  aid  him  in  forming  a correct  judgment  on  any  matter., 

With  these  advantages,  it  is  not  surprising  that  the 
Admiralty  is  remarkable,  in  comparison  with  other  de- 
partments of  state,  for  the  rapidity  with  which  its  work 
is  transacted  ; and  especially  for  the  manner  in  which 
business  is  conducted  at  board  meetings,  without  unneces- 
sary discussion.  Whatever  faults  may  be  found  with  the 
theoretical  constitution  of  the  board,  it  is  undeniable  that 
the  entire  system  of  Admiralty  administration  has,  for 
several  years  past,  been  gradually  improving ; and  it  may 
now  be  considered  as  working,  on  the  whole,  satisfactorily, 
notwithstanding  the  complaints  which  continue  to  be 
made,  from  time  to  time,  upon  the  subject.* 

The  principal  defect  in  the  present  system,  as  an  instru- 
ment of  naval  rule,  has  been  stated  by  Sir  John  Pakington 
(who  was  First  Lord  during  the  Derby  administration),  to 

1 Rep.  on  Bd.  of  Admiralty,  pp.  Clarence  Paget,  oil  August  1,  18(12, 
44,45.  in  Hans.  Deb.  vol.  clxviii.  p.  1140. 

■*  Ibid.  pp.  (58,  1(18,  339.  And  the  debate  on  Mr.  Seelev’s  mo- 

* Ibid.  pp.  50,  140,  1(50,  1(15,  174,  tion,  on  Feb.  II),  1807.  Ibid.  vol. 
310.  See  the  remarks  of  Lord  clx.xxv.  pp.  688-040. 
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be  this : That  while  the  First  Lord  is  practically  supreme 
and  responsible,  in  regard  to  things  done,  there  is  a lack  of 
proper  responsibility  for  things  left  undone.  For  example : 
the  First  Lord  may  have  a strong  opinion  in  favour  of  the 
adoption  of  certain  improvements  in  the  dejmrtment,  or 
service,  but  may  meet  with  strenuous  opposition  from  his 
professional  colleagues,  to  which  he  may  yield,  without 
being  convinced,  and  may  justify  his  own  course  to  the 
public  by  saying  that  he  was  unwilling  to  set  aside  the 
opinions  of  men  who  wTere  generally  better  informed  in 
naval  matters  than  himself ; while,  in  fact,  his  own  views 
were  those  which  ought  to  have  prevailed.  This  leads  to 
a system  of  compromise,  which  is  wholly  incompatible,  so 
far  as  it  may  extend,  with  vigour  of  administration.  Such 
a defect  can  only  be  remedied  by  defining  more  strictly 
the  responsibility  of  the  First  Lord.1 

It  has  also  been  urged  that  the  board  is  defective,  from 
the  absence  of  individual  responsibility  for  the  practical 
administration  of  the  several  departments;  personal  re- 
sponsibility being,  to  a great  degree,  superseded  by  the 
collective  responsibility  of  the  board,  which  is  a very 
imperfect  and  unsatisfactory  substitute  for  the  distinct 
personal  responsibility  of  each  lord  for  the  branch  over 
which  he  presides.  The  remedy  suggested  for  this  evil  is 
the  introduction  of  the  principle  of  permanence  into  the 
office  of  junior  lords,  assimilating  their  position  to  that  of 
the  permanent  Under-secretaries  of  State.1”  Already  this 
principle  has  been  recognised ; for  example,  the  late  Sir 
II.  S.  Dundas,  First  Naval  Lord,  who  died  on  June  3, 
1801,  was  a memlier  of  successive  Boards  of  Admiralty, 
of  different  politics ; and  generally  the  board  has  not  had 
such  a decided  political  character  of  late  years  as  formerly. 
Neither  is  it  necessary  that  it  should  have,  as  in  fact  very 
few  political  questions  come  before  the  board.  Some- 
times two,  sometimes  one,  of  the  old  members  arc  retained, 

1 Rep.  Bd.  of  Admiralty,  1801,  pp.  “ Ibid.  pp.  514,  034. 

100,  197, 
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on  a change  of  ministry ; although,  be  it  observed,  they 
are  all  formally  reappointed.  It  is  not  considered  advi- 
sable that  they  should  be  made  permanent  in  any  other 
sense,  lest  it  should  affect  the  responsibility  of  the  First 
Lord."  Sir  James  Graham  expressed  himself  in  favour  of 
such  an  arrangement,  provided  the  members  of  the  old 
board  who  may  remain  in  office  be  not  in  Parliament, 
and  opposed  to  the  new  administration.  It  is  quite  indis- 
pensable that  any  lord  of  the  Admiralty,  having  a seat 
in  the  House  of  Commons,  should  be  a political  adherent 
of  the  party  in  power.  This  has  not  always  been  the 
case ; during  the  existence  of  the  old  Navy  Board  it  was 
otherwise,  but  it  would  now  be  regarded  as  imperative.® 

Upon  tho  appointment  to  office  of  the  Gladstone  Ministry,  in  De-  jfew  Ad- 
cember,  1868,  they  resolved  upon  effecting  some  important  reforms  mirnlty 
in  naval  administration.  On  December  22,  the  New  Admiralty  1 *"“”*• 
Board  was  gazetted.  It  consisted  of  the  First  Lord  (Mr.  II.  C.  E. 

Childers,  M.P.)  and  four  Junior  Lords,  instead  of  five,  as  heretofore. 

Two  of  the  Junior  Lords  are  Admirals, — one  of  them  being  also  the 
Controller  of  the  Navy,- — and  the  other  two,  members  of  the  House 
of  Commons  ; one  of  whom  is  a naval  officer,  and  the  other  a civi- 
lian. 

Apart  from  the  question  of  organisation,  there  is  one 
important  feature  of  Admiralty  administration  which 
has  attracted  much  notice  in  Parliament  latterly,  and 
which  is  confessedly  susceptible  of  improvement,  viz. : — 
the  amount  of  expenditure  incurred  by  the  board  in  the 
construction  and  repair  of  ships. 

On  February  19,  1868,  'Mr.  Seeley,  a private  member,  sue-  Cost,  of 
c ceded  in  obtaining  the  appointment  of  a select  committee  of  the  "n,f 
House  of  Commons  to  enquire  and  report — first,  as  to  the  applies-  nreount!!^ 
tion  of  moneys  voted  by  Parliament  for  the  use  of  the  Admiralty  in 
the  building,  repairing,  and  equipment  of  her  majesty’s  ships ; and 
secondly,  as  to  the  accounts  of  the  department,  and  more  especially 
as  to  the  method  in  which  they  shonld  be  prepared  for  presentation 
to  the  House.p  On  July  27  this  committee  made  their  report.  They 
approved  in  the  main  of  the  form  and  construction  of  the  accounts 


" Rep.  on  Board  of  Admiralty,  pp.  » ITans.  Deb.  vol.  cxc.  pp.  890- 
10,11,44,48.  924. 

• Ibid.  pp.  107,  131, 181. 
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furnished  to  Parliament,  but  suggested  certain  improvements  there- 
in, and  fuller  explanations  to  be  appended  to  the  estimates.  In  re- 
gard to  tho  other  port  ion  of  their  enquiry  great  differences  of  opinion 
were  disclosed  in  the  evidence  taken,  and  in  draft  reports  laid  before 
the  committee  on  behalf  of  the  opponents  and  defenders  of  the  board, 
os  to  whether  the  charges  of  a wasteful  and  improvident  use  of  the 
moneys  granted  for  Admiralty  purposes,  wero  well  founded:  but  in- 
asmuch as,  in  the  view  of  the  committee,  no  imputations  rested  on 
the  character  of  the  officers  of  the  Admiralty,  they  did  not  feel  able, 
so  late  in  tho  session,  to  do  more  than  report  the  evidence,  and 
the  observations  thereon  in  the  proposed  draft  reports,  to  the 
House.1* 

We  have  next  to  consider  the  position  and  duties  of 
the  Secretaries  to  the  Admiralty.  There  are  two,  one 
political  or  parliamentary,  who  is  usually  appointed  by 
the  Prime  Minister,  and  who  vacates  his  office  with  a 
change  of  the  ministry ; the  other  permanent,  who  holds 
office  during  good  behaviour.'  The  two  secretaries  have 
very  important  and  responsible  duties.  They  are  always 
in  attendance  at  meetings  of  the  board,  keep  minutes  of 
the  proceedings,  conduct  the  official  correspondence,  and 
communicate  to  the  heads  of  the  various  departments  of 
the  Admiralty  the  official  instructions  of  the  board. 

The  permanent  secretary  is,  moreover,  a safeguard  to 
prevent  the  individual  junior  lords  from  transgressing 
their  ordinary  powers,  as  it  would  be  his  duty  to  call  the 
attention  of  the  board  to  any  act  which  was  irregular  or 
unauthorised.  He  is  in  direct  communication  with  the 
First  Lord  every  day." 

The  permanent  secretary  may  be  either  a naval  officer 
or  a civilian.  But  Sir  James  Graham,  who  had  expe- 
rience of  both,  gave  a decided  preference  to  a civilian 
for  this  office.1  In  like  manner,  the  first,  or  parlia- 
mentary secretary  may  be  either  a civilian  or  a naval 
officer,  but  experience  has  shown  that  it  is  preferable  he 

i Commons  Papers,  1807-  8, No. 469.  pol.  secy,  to  the  Admiralty,  in  Hans. 

' Hep.  on  Board  cf  Admiralty,  1861,  l)eb.  vol.  exxvi.  p.  883. 
pp.  107,236.  While  in  office  together  ’Rep.  on  Hoard  of  Admiralty, 
each  secretary  is  responsible  for  tho  1861,  pp.  47,  62. 
acts  of  the  other.  Mr.  Stafford,  ex-  * Ibid.  p.  146. 
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should  be  a civilian,  on  account  of  his  peculiar  position  at 
the  board.  He  is,  strictly  speaking,  the  servant  of  the 
board,  to  attend  all  its  meetings,  and  note  down  the 
decisions  thereat ; and  he  has  no  right  to  volunteer  his 
opinions  at  board  meetings,  or  otherwise  attempt  to 
exercise  any  co-ordinate  authority.  It  has  sometimes 
happened,  when  a naval  officer  of  rank  higher  than  that 
of  members  of  the  board  has  been  appointed  to  this 
office,  that  he  has  been  tempted  to  assume  an  authority 
beyond  his  position.  At  the  same  time,  the  true  position 
of  the  first  secretary  is  one  of  great  trust  and  responsi- 
bility. It  is  important  that  he  should  have  a seat  in  the 
House  of  Commons,  and  that  he  should  be  the  political 
friend  and  confidant  of  the  First  Lord.  As  such,  he  has 
every  opportunity  of  communicating  confidentially  with 
his  chief,  and  bringing  his  views  on  any  matter  under  his 
notice,  without  obtruding  them  informally .u  The  opinion 
of  the  secretary  may  also  be  regidarly  given,  in  writing, 
in  the  ‘circulation  papers’  or  minutes  which  are  circu- 
lated among  the  members  of  the  board,  for  the  purpose 
of  ascertaining  their  opinion  on  questions,  prior  to  their 
being  submitted  for  the  decision  of  the  board  collec- 
tively/ 

The  duties  of  the  parliamentary  secretary  vary  consi- 
derably with  the  position  of  the  members  of  the  board. 
If  the  First  Lord  is  in  the  House  of  Lords,  it  usually  de- 
volves upon  the  secretary  to  represent  the  department  in 
the  House  of  Commons ; to  move,  explain,  and  defend 
the  estimates,  and  generally  to  take  charge  of  the  finan- 
cial business.  Should,  however,  a junior  lord  be  in  the 
House  of  Commons,  it  is  probable  that  he  might  under- 
take a large  portion  of  this  work  because  of  his  superior 
position  to  the  secretary.*  In  point  of  fact,  however,  the 
parliamentary  secretary  is  considered  as  the  mouth-piece 
and  organ  of  the  department  in  the  House  of  Commons ; 


" Rep.  on  BoRrd  of  Admiralty,  T Ibid.  p.  100. 

1861,  pp.  116,  145,  165,  180,  w See  Ibid.  p.  435. 
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unless  the  First  Lord  has  a seat  therein,  when  lie  is,  of 
course,  the  representative,  and  takes  charge  of  the  more 
important  matters,  being  assisted,  as  regards  details,  by 
the  secretary.* 

The  salary  of  the  First  Lord  of  the  Admiralty  is  4,500/. 
per  annum,  with  an  official  residence.  The  five  junior 
lords  receive  1,000/.  per  annum  each,  iu  addition  to 
which  three  of  them  are  allowed  residences,  another  a 
sum  of  200/.  per  annum,  in  lieu  of  a residence ; but  the 
civil  lord  has  no  residence  or  allowance  in  lieu  thereof. 
The  parliamentary  secretary  receives  2,000/.  per  annum, 
with  a residence,  and  the  permanent  secretary  1,500/.  per 
annum/  The  committee  on  official  salaries,  in  1850,  re- 
commended that  residences  should  be  allowed  only  to  the 
First  Lord,  the  senior  Naval  Lord,  and  the  first  secretary ; 
but  this  arrangement  has  not  been  carried  out.  It  is  of 
great  importance  that  at  least  these  three  functionaries 
should  always  be  at  hand,  to  form  a board  and  to  act  for 
the  department,  on  any  sudden  emergency.’ 

Under  the  general  direction  of  the  secretaries  the  Ad- 
miralty Office  is  superintended  by  six  principal  officers  of 
the  navy,  to  each  of  whom  is  given  a salary  of  1,300/.  per 
annum — 300/.  of  which  is  in  lieu  of  a house,  and  is  to 
be  deducted  whenever  an  officer  is  in  occupation  of  an 
Admiralty  residence.  These  officers  are  as  follows 
The  Controller  of  the  Navy  (in  whom  is  vested  the  entire 
responsibility  of  the  dockyards;*)  the  Accountant-General 
of  the  Navy ; the  Storekeeper-General  (who  checks  the 


* Rep.  on  Off.  Salaries,  18.50. 
Evict  2704.  Murray's  Handbook, 

p.  266. 

» Navy  Estimates  for  1868-0,  p. 
18.  The  First  Lord,  however,  receives 
an  allowance  of  160/.  per  aunum,  and 
each  of  the  junior  lords,  ns  well  as 
the  first  secretary,  an  allowance  of 
1 10/.  per  annum — ‘ in  lieu  of  oil.’  The 
second  secretary  receives  37/.  a-year 
for  the  same  purpose.  Commons 
Tapers,  1806,  vol.  xlvi.  p,  1.  Hans. 


Deb.  vol.  clxxxi.  p.  1848.  Navy 
Estimates  for  1807-8,  p.  11. 

* Rep.  on  Off.  Sal.  Evid.  2860. 

* Hans.  Deb.  vol.  clxxiii.  p.  1306. 
It  was  proposed  bv  secretary  Sir 
John  Takington,  in  1867,  to  create  a 
new  office,  to  be  called  the  Superin- 
tendent of  Dockyard  Accounts,  whose 
duty  it  should  be  to  co-operate  with 
the  Controller  in  the  financial  man- 
agement and  general  oversight  of  his 
department,  in  connection  with  the 
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supply  of  stores  and  timber  to  the  Controller  of  the  Navy) ; 
the  Controller  of  Victualling;  the  Director-General  of 
the  Medical  Department ; and  the  Director  of  Engineering 
and  Architectural  Works  (who  constructs  the  barracks 
for  the  marines,  and  all  the  great  buildings  connected 
with  the  dockyards).  All  these  officers  are  independent 
of  each  other,  but  are  responsible  to  the  board  for  the 
general  conduct  and  for  all  the  details  of  the  duties  of 
their  respective  departments.  They  are  always  consulted 
upon  every  important  measure  affecting  those  duties,  but 
they  are  subject  to  general  directions  from  the  superin- 
tending lord  as  to  any  particular  service  which  they  may 
be  required  to  undertake.  Whenever  occasion  calls  for  it  the 
First  Lord  himself  communicates  directly  with  theseofficers. 
With  the  Controller  of  the  Navy  such  communications  are 
most  frequent,  affording  to  him  constant  opportunities  of 
laying  before  the  First  Lord  his  views  upon  the  state  of 
the  ships  of  the  navy,  and  the  measures  he  may  deem 
necessary  to  maintain  them  in  an  efficient  condition.'5 

There  are  also  other  minor  but  important  departments, 
such  as  that  of  the  Director  of  Transports,  the  Registrar  of 
Contracts  and  Public  Securities,  and  the  Hydrographer.* 

Each  department  is  placed  under  the  superintendence  of 
one  of  the  junior  lords.  All  the  subordinate  officers  hold 
office  during  pleasure ; but  this  tenure  is  considered  to 
be  tantamount  to  that  of  good  behaviour,  as  it  is  ad- 
mitted that  the  power  of  removal  should  be  exercised 
with  great  discretion,  and  certainly  not  upon  changes  of 
administration.*1  

prescntValuer,  and  Inspector  of  Dock- 
yard Work.  Hans.  Deb.  vol.  clxxxv. 
pp.  614,  623,  625,  647.  The  idea  has 
not  yet  been  carried  out ; but  see 
Ibid.  vol.  cxc.  p.  014. 

b Admiral  Sir  F.  W.  flrey,  letter 
on  the  ‘ Hoard  of  Admiralty,'  in  The 


Tiroes,  of  April  20,1867. 

r Navy  Estimates  1868-9,  pp.  18, 
16,26. 

A Rep.  on  Board  of  Admiralty,  pp. 
118,  178.  Hans.  Deb.  vol.  clxxi.  p. 
069.  And  see  anic,  vol.  i.  p.  389. 
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The  Transport  Department. 

A select  committee  of  the  House  of  Commons  on  the 
Transport  service,  in  1861,  recommended  the  creation  of 
a distinct  and  separate  Transport  Office,  to  be  under  the 
responsible  control  of  the  Lords  Commissioners  of  the 
Admiralty,  for  transport  of  every  kind  that  might  be  re- 
quired by  the  government  to  any  part  of  the  coast  of 
Great  Britain  and  Ireland,  and  to  all  the  colonies  and 
possessions  of  the  British  crown,  including  India,  and  to 
comprise  all  such  sendees  heretofore  performed  under 
the  direction  of  the  Admiralty,  the  War  Office,  the  India 
Office,  and  the  Board  of  Emigration.  The  new  office  to 
be  conducted  by  permanent  working  commissioners  with 
a competent  staff  of  employes.  Particulars  in  regard  to 
the  duties  proposed  to  be  assigned  to  these  commissioners, 
and  the  advantages  anticipated  from  the  new  system,  will 
be  found  in  the  report  of  the  select  committee  ; although 
the  committee,  in  recommending  to  the  consideration  of 
the  House,  and  to  the  attention  of  her  majesty’s  govern- 
ment, the  general  question  of  the  proposed  change  of 
system,  forbore  to  express  any  lengthened  opinion  on 
mere  matters  of  detail,  from  a desire  not  to  encroach 
upon  the  proper  functions  of  the  executive.® 

The  system  as  above  proposed  was  not  altogether  new. 
During  the  Russian  War,  in  1854,  when  Sir  James  Graham 
was  First  Lord  of  the  Admiralty,  it  proved  that  the  branch 
conducted  by  the  Controller  of  the  Victualling  and 
Transport  services,  under  the  supervision  of  one  of  the 
lords  of  the  Admiralty,  was  quite  inadequate  to  perform 
the  increased  duties  of  the  Transport  service  satisfactorily. 
Accordingly,  in  February  1855,  a separate  Transport 
Board  was  established,  which  continued  in  operation  until 
1857,  after  the  close  of  the  Russian  War,  when  it  was 
abolished.  It  consisted  of  three  working  commissioners, 


• Commons  Papers,  1801,  vol.  xii.  pp.  370-384. 
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one  of  them  a naval  officer,  another  a military  officer, 
and  the  third  a gentleman  from  the  merchant  service.  It 
is  now  proposed  to  re-constitute  this  board,  with  enlarged 
powers,  as  a permanent  department ; a board  being  con- 
sidered preferable,  because  it  is  necessary'  to  represent 
different  interests/ 

Pursuant  to  the  recommendations  of  the  committee  of 
1861,  the  question  of  the  Indian  Transport  service  was 
referred  to  a departmental  committee  composed  of  officials 
belonging  to  the  Admiralty,  the  War  Office,  and  the  India 
Office,  who  duly  reported  on  the  subject.  Nevertheless, 
up  to  the  present  time  the  recommendations  of  the  Com- 
mons’ committee  in  regard  to  the  proposed  Transport 
Office  have  been  but  partially  carried  out.  The  War 
Office  and  the  Admiralty  are  both  favourable  to  the 
scheme,  but  it  has  been  strongly  opposed  by  the  Indian 
department  and  by  the  Colonial  Office.®  Consequently 
the  Transport  service  is  still  conducted  as  heretofore  under 
the  authority  of  distinct  departments ; although  great  im- 
provements have  been  effected  in  the  Transport  business 
of  the  War  Office  and  the  Admiralty.11 

On  April  5,  1864,  the  House  of  Commons  were  in- 
formed that  negotiations  were  in  progress  with  a view  to 
bringing  the  Indian  Transport  service  between  England 
and  Alexandria  under  the  control  of  the  Admiralty.' 

The  Transport  department  of  the  Admiralty  is  pre- 
sided over  by  a director  of  transports  (who  receives 


' Commons  Papers,  1801,  vol.  siu 
pp.  379,  448. 

» See  correspondence  between  the 
India  Office  and  the  Admiralty,— and 
between  the  Colonial  Office  and  the 
Admiralty, — relative  to  the  recom- 
mendations of  this  committee  (Com- 
mons Papers,  1802,  vol.  xxxiv.  p. 
S)01 ; vol.  xxxviii.  p.  407.  Hans. 
Deb.  vol.  cxc.  p.  338.)  The  experi- 
ence derived  from  the  Abyssinian  war, 
in  1808,  wherein  everything  went 
on  well  but  the  Transport  service, 
has  revived  the  question,  and  will 


probably  lead  to  the  establishment 
of  a transport  system,  ‘ which  might 
be  beneficially  employed  in  times 
of  peace,  and  he’capable  of  indefinite 
expansion  in  time  of  war.’  Secretary 
Pakington,  Ibid.  vol.  cxd.  p.  69. 
And  see  Ibid.  vol.  cxciii.  p.  1247. 
But  see  Quar.  Review,  Jan.  1809, 

p.  210. 

h Hans.  Deb.  vol.  clxv.  pp.  006, 
706-708.  Ibid.  vol.  clxix.  pp.  067, 
000. 

1 Ibid.  vol.  clxxiv.  p.  445.  But  see 
Ibid.  vol.  clxxx.  p.  1023. 
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1,200/.  a year),  assisted  by  a military  officer  for  India 
and  about  twenty  clerks.* 

THE  PR1VT  COUNCIL. 

In  a preceding  chapter  a brief  account  was  given  of 
the  Privy  Council  as  the  great  constitutional  council  of 
the  sovereigns  of  England,  out  of  which  the  Cabinet,  or 
select  body  of  ministers  unto  whom  the  principal  functions 
of  government  are  now  entrusted,  has,  in  process  of  time, 
evolved.  We  have  now  to  consider  the  present  position 
and  duties  of  the  Privy  Council  as  a department  of  state.* 

Although  the  high  and  important  powers  which 
anciently  belonged  to  the  Privy  Council — as  the  board 
wherein  the  whole  business  of  the  country  was  debated 
and  determined  in  the  presence  of  the  sovereign — have 
been  gradually  curtailed,  owing  in  part  to  the  develop- 
ment of  the  authority  of  Parliament,  and  also  to  the  more 
perfect  organisation  of  the  executive  departments ; and 
although  the  recognition  of  the  special  responsibility  of 
the  Inner  Council  or  Cabinet,  for  advice  tendered  to  the 
sovereign,  has,  to  a great  extent,  changed  the  character  of 
the  whole  body ; nevertheless  there  still  appertains  to  the 
Privy  Council  no  inconsiderable  amount  of  its  original 
functions,  both  in  the  prosecution  of  public  enquiries 
and  the  formal  tender  of  advice  to  the  sovereign  there- 
upon, and  also  in  the  discharge  of  special  administrative 
duties. 

Inasmuch  as  the  monarch  of  the  United  Kingdom  can 
only  act  through  Privy  Councillors,  or  upon  their  advice, 
it  follows  that  all  the  higher  and  more  formal  acts  of 
administration  must  proceed  from  the  authority  of  the 
sovereign  in  council,  and  their  performance  be  directed 


1 Navy  Estimates,  1868-0,  p.  16.  culars  are  substantiated  by  an 
Thom’s  Directory  of  the  United  King-  official  report  on  the  Privy  Council 
dnm,  1868,  p.  168.  Office,  in  Commons  Papers,  1864, 

k Many  of  the  following  parti-  vol.  xxvii.  p.  263. 
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by  orders  issued  by  the  sovereign  at  a meeting  of  the 
Privy  Council  specially  convened  for  the  purpose. 

No  precise  rule  or  definition  can  be  made  to  discrimi-  order*  in 
nate  between  those  political  acts  of  the  crown  which  may  Councl1- 
be  performed  upon  the  advice  of  particular  ministers,  and 
those  which  are  properly  exercised  only  ‘ in  council.’  The 
distinction  depends  partly  on  usage,  and  partly,  in  certain 
cases,  upon  the  wording  of  Acts  of  Parliament.  It  may 
be  assumed,  however,  that  acts  of  the  most  general  ope- 
ration and  importance  are  usually  performed  in  council, 
while  prerogatives  affecting  individuals,  such  as  appoint- 
ments to  office,  or  the  grant  of  pardons,  are  performed 
upon  the  advice  of  particular  ministers.1 

The  subjects  generally  disposed  of  by  the  authority  of 
an  order  in  council  have  been  already  specified  in  a 
former  chapter,”  and  it  is  needless  to  repeat  the  details 
therein  enumerated.  Suffice  it  to  say  that  the  subjects  to 
which  these  orders  relate  usually  come  under  the  especial 
cognisance  of  some  one  department  of  the  executive  go- 
vernment, which  is  responsible  for  the  expediency  of 
issuing  the  order  as  well  as  for  its  general  tenor  and 
effect.  The  law  officers  of  the  crown  are  also  invariably 
consulted  upon  such  orders,  and  are  responsible  for  their 
legality.  It  is  necessary,  however,  that  there  should  be 
a proper  machinery  for  ensuring  uniformity  in  this  branch 
of  quasi-legislation,  by  an  adherence  to  precedent,  and  for 
bringing  the  business  in  hand  under  the  notice  of  the 
sovereign.  And  also  to  provide  for  the  proper  framing 
of  the  order,  in  cases  where  no  particular  department  is 
charged  with  this  duty.  These  are  some  of  the  functions 
entrusted  to  the  department  of  the  Privy  Council. 

When  the  matter  to  be  determined  in  council  relates  to  D rl  iri_ 
a mere  question  of  administration,  it  is  usual  for  what  jg  tions  in 
termed  a declaration  of  the  queen  in  council  to  be  made  CuunclL 
thereupon.  For  example,  in  creating  additional  Secre- 


1 Cox,  Inst  p.  660. 


**  See  ante,  vol.  i.  p.  288. 
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taries  of  State,  from  time  to  time,  and  appointing  the 
necessary  establishments  for  the  new  departments,  this 
procedure  is  resorted  to,  and  forms  the  ground  for  the 
subsequent  issue  of  patents  to  such  officers." 

Furthermore,  all  declarations  of,  or  public  engagements 
by,  the  sovereign,  all  consents  to  marriages  by  members 
of  the  royal  family,  appointments  of  sheriffs 0 for  England 
and  Wales,  and  the  like,  are  made  by  the  queen  in 
council. 

Meetings  of  the  Privy  Council  were  formerly  held  very 
frequently.  They  now  seldom  occur  oftener  than  once  in 
three  or  four  weeks.  They  are  always  convened  to 
assemble  at  the  royal  residence  for  the  time  being.  At 
these  board  meetings,  the  whole  of  the  business  trans- 
acted by  committees,  including  the  Cabinet  itself,  which 
is,  in  strictness,  a committee  of  the  Privy  Council,  or,  by 
particular  departments  of  state,  which  may  require  the 
sanction  of  the  queen  in  council,  is  submitted  to  her 
majesty ; orders,  or  declarations,  of  council  are  made 
thereon,  and  are  issued  to  the  several  branches  of  the 
government  specially  concerned,  for  the  purpose  of  giving 
effect  to  the  same. 

The  attendance  of  seven  Privy  Councillors  at  the  least, 
with  one  of  the  clerks  of  the  Council,  by  whose  signature 
alone  its  acts  are  attested,  used  to  be  regarded  (by  cus- 
tom) as  necessary  to  constitute  a council  for  ordinary 
purposes  of  state.p  But  since  the  death  of  the  Prince 
Consort,  a different  practice  has  prevailed.  Within  three 
weeks  of  that  melancholy  event,  the  state  of  public  affairs 
rendered  a meeting  of  the  Privy  Council  indispensable. 


“ Thomas,  Hist.  Pub.  Depta.  p.  27. 
Commons  Papers,  1800,  vol.  lii.  p. 
227. 

° The  sheriffs  are  annually  no- 
minated by  the  queen,  at  a meeting 
of  the  Privy  CotmciL  A list  is  sub- 
mitted to  her  majesty  containing  the 
names  of  three  fit  persons  for  each 
county  ; the  first  of  whom  is  usually 


chosen,  unless  he  assign  good  reason 
for  exemption.  The  queen  pierces 
with  a punch  a perforation  opposite 
the  name  of  the  person  selected,  and 
this  is  termed  ‘ pricking’  the  sheriffs. 
Cox’s  Commonwealth,  p.  391. 

p Corresp.Will.  IV.  with  Earl  Grey, 
vol.  i.  p.  36. 
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Out  of  deference  to  the  feelings  of  her  majesty,  a council 
was  convened,  on  January  G,  1862,  at  which  three 
Cabinet  ministers  only  were  present ; namely,  the  Lord 
President  of  the  Council,  the  Home  Secretary,  and  the 
Secretary  for  the  Colonies.  Since  then  Privy  Councils 
have  not  infrequently  been  held,  at  which  fewer  than 
seven  members  have  been  present,  and  these  consisting 
solely  of  Cabinet  ministers.  It  has  been  usual,  however, 
that  some  members  of  the  Privy  Council,  in  addition  to 
those  who  have  seats  in  the  Cabinet,  should  be  summoned 
to  attend.  But  this  custom  is  not  founded  upon  any 
principle,  and  can  be  dispensed  with  if  necessary.  No 
Privy  Councillor  presumes  to  attend  upon  any  meeting  of 
the  Privy  Council  (or,  of  a Committee  of  Council)  unless 
he  is  summoned,  in  her  majesty’s  name,  by  the  Lord 
President,  acting  under  the  authority  of  the  Prime  Mi- 
nister. Upon  ordinary  occasions,  summonses  might  be 
sent  to  the  ministers,  the  great  officers  of  the  household,11 
and  to  the  Archbishop  of  Canterbury.  On  extraordinary 
occasions,  the  ministers  determine  to  whom  the  sum- 
monses shall  be  addressed.  The  whole  council  is  rarely 
convoked;  the  last  time  it  was  called  together  was  on 
November  23,  1839,  to  receive  her  majesty’s  declaration 
of  her  intended  marriage.  On  this  occasion  eighty-three 
Privy  Councillors  were  present/ 

The  issue  of  orders  of  council  under  Acts  of  Parlia- 
ment, i.e.  concerning  vaccination,  or  the  cattle  disease,  is 
provided  for  in  the  particular  statute,  which  usually  fixes 
the  number  of  Privy  Councillors  to  be  a quorum  for  such 
purposes.' 


’ Two  instances  have  been  cited, 
of  the  Duke  of  Somerset,  and  of  the 
Earl  of  Albemarle,  who,  at  different 
times,  held  the  office  of  Master  of 
the  Horse,  and  retained  the  same  for 
several  weeks  after  the  resignation  of 
the  ministries  of  which  they  formed 
a part,  and  yet  ceased  at  this  juncture 
to  attend  at  meetings  of  the  1’rivy 


Council;  to  which  they  had  pre- 
viously been  summoned,  by  virtue 
of  their  position  in  the  Royal  house- 
hold. Lord  John  Rusaell,  in  Mirror 
of  Pari.  1835,  p.  11. 

' Commons  .Papers,  1847-8,  vol. 
xviii.  p.  290.  Grey,  Early  Years  of 
Prince  Consort,  ch.  xi. 

* See  pint,  p.  930. 
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All  the  ancient  functions  of  the  Privy  Council  are  now 
performed  by  committees,  with  the  exception  of  the 
formal  acts  which  are  constitutionally  required  to  emanate 
from  that  body,  and  which  proceed  from  the  authority  of 
‘ her  majesty  in  council.’1  The  acts  of  these  committees 
are  designated  as  those  of  the  Lords  of  the  Council,  to 
distinguish  them  from  ‘Orders  in  Council,’  which  are 
made  by  the  sovereign  at  a meeting  of  the  Privy  Council. 
The  persons  to  compose  such  committees  are  usually 
selected  by  the  Lord  President  of  the  Council,  who  is 
responsible  for  appointing  and  summoning  the  same,  for 
receiving  their  reports,  and  submitting  them  for  the  rati- 
fication of  the  Privy  Council. 

The  ‘ Lords  of  the  Council  ’ constitute  a high  Court  of 
Record  for  the  investigation  of  all  offences  against  the 
government,  and  of  such  other  matters,  chiefly  of  an  ex- 
traordinary nature,  as  may  be  brought  before  them. 
They  are  empowered  to  administer  oaths,  and  to  commit 
offenders  to  any  of  the  queen’s  prisons,  on  their  own 
warrant,  for  safe  custody,  in  order  to  bring  them  to  trial 
before  the  ordinary  tribunals  : their  jurisdiction  in  cases 
of  treason  being  the  only  secret  criminal  procedure  now 
known  in  England.  But  their  power  extends  only  to 
enquiry,  not  to  punishment,  and  persons  committed  by 
their  order  are  entitled  to  habeas  corpus , in  like  manner 
as  if  they  had  been  committed  by  an  ordinary  magis- 
trate.0 

It  is  competent  to  the  sovereign  in  council  to  receive 
petitions  and  appeals  from  India  and  the  Colonies,  and  to 
refer  these  or  any  matter  whatever,  to  the  consideration 
of  a committee  of  the  Privy  Council,  upon  whose  report 
the  decision  of  the  sovereign  in  council  is  pronounced. 
Such  a reference  may  be  made  upon  any  petition  or  claim 
of  right,  or  for  the  redress  of  any  grievance  which  does 
not  come  within  the  jurisdiction  of  other  courts,  or  depart- 


Mucqucen,  Privy  C'oun.  G74,  n.  u Cox,  British  Commonwealth,  p.  300. 
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ments  of  state.  If  the  matter  be  one  that  is  properly 
cognizable  by  a legal  tribunal,  it  would  be  referred  to  the 
Judicial  Committee  of  the  Privy  Council,  which  by  the 
Act  3 & 4 Will.  IV.  c.  41,  in  addition  to  its  ordinaiy 
functions  as  a court  of  appeal  from  the  decisions  of 
courts  of  law,  is  empowered  (by  section  4)  to  consider 
‘ any  matters  whatsoever  ’ that  the  sovereign  shall  think 
fit  to  refer  to  it.T  In  order  to  increase  the  efficiency  of 
this  tribunal,  it  is  customary  to  summon  to  the  Privy 
Council  judges  and  men  of  eminence  in  every  branch 
of  legal  study,  expressly  that  they  may  assist  at  the  de- 
liberations of  the  Judicial  Committee."  Whenever  it  may 
be  desirable  that  persons  already  holding  the  rank  of 
Privy  Councillors,  but  who  do  not  ordinarily  belong  to 
the  Judicial  Committee,  should  attend  at  any  particular 
sittings  thereof,  a letter  is  addressed  to  them  by  the  clerk 
or  registrar  of  the  Privy  Council  to  inform  them  of  her 
majesty’s  pleasure,  in  addition  to  the  usual  summons 
which  is  issued  by  order  of  the  lord  President.*  If  the 
matter  to  be  investigated  be  not  of  a legal  nature,  it 
would  be  referred  to  an  ordinary  committee. 

Examples  of  investigation  by  Committees  of  Council,  in 
cases  not  criminal,  are  found  in  the  enquiry  respecting  the 
birth  of  the  male  heir  of  Janies  II.,  into  the  insanity  of 


' See  Bowyer,  Const.  Law,  p.  127. 
And  linns,  l)eb.  vol.  clxxxiv.  p.  1281. 
I bill.  vol.  clxxxv.  p.  871.  By  a pro- 
viso to  clause  21  of  the  Act  S & 4 
Will.  IV.  it  is  declared  'lint  nothing 
therein  contained  shall  impeach  or 
abridge  the  existing  jurisdiction  and 
authority  of  the  l'nvy  Council,  its 
constitution  or  duties  j except  so  far 
as  the  same  are  expressly  altered  by 
the  said  Act 

• Macquoen,  Privy  Council,  p.  088. 
Macpherson,  Prac.  of  Judicial  Com- 
mittee, p.  vii.  It  is  noticed  by  Sir 
Harris  Nicolas,  thnt  so  far  back  as 
the  reign  of  Ilcnry  VIII.  there  were 
certain  persons  termed  * the  King  s 
Ordinary  Counsellors,’  whose  duties 
seem  to  have  been  strictly  confined 
VOL.  11.  S 


to  the  performance  of  legal  business ; 
from  which  he  infers  that  ‘ the  Privy 
Council  must  then,  as  now,  have  con- 
sisted, in  practice,  of  two  classes, 
namely,  of  the  King's  Ministers,  and 
of  those  who  were  not  usually  and 
as  a matter  of  course  consulted  on 
political  affairs,  and  who  merely  acted 
ns  judges  to  try  particular  causes.’ 
Preface  to  Pro.  of  Privy  Council,  vol. 
vii.  pp.  xvi.-xxiii. 

1 Return  to  address  on  Ecclesias- 
tical Appeals  Commons  Papers,  18tkt, 
vol.  lv.  p.  SI.  See  tbo  testimony 
of  Sir  Koundell  Palmer,  in  favour 
of  the  constitution  of  the  Judicial 
Committee,  and  its  efficiency  as  a 
legal  tribunal.  Hans.  Deb.  vol.  clxxxv. 
p.  8o5. 
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George  III.,  into  the  claim  of  Queen  Caroline  to  be 
crowned  as  Queen  Consort  of  George  IV.,  and  into  certain 
alleged  clandestine  or  illegal  royal  marriages/ 

In  1813,  the  Prince  Regent  referred  the  subject  matter 
of  the  conduct  of  the  Princess  of  Wales,  together  with  all 
the  papers  emanating  from  the  commissioners  who  were 
charged  with  the  ‘delicate  investigation’  in  1806,  to 
twenty-three  Privy  Councillors,  including  the  Cabinet 
ministers,  the  three  Archbishops,  the  Bishop  of  London, 
and  the  principal  judges,  with  instruction  to  report  their 
opinion  whether  it  was  fit  that  the  intercourse  between 
the  Princess  of  Wales  and  her  daughter,  the  Princess 
Charlotte,  should  continue  to  be  subject  to  regulations 
and  restrictions/ 

In  1863,  under  the  authority  of  an  Act  of  Parliament, 
the  question  of  the  site  of  the  Assize  Town  for  the  West 
Riding  of  Yorkshire  was  referred  to  a Committee  of 
Council,  to  consider  and  advise  upon,  in  order  that  it 
might  be  determined  by  the  queen  in  council.* 

Previous  to  the  coronation  of  the  English  monarchs,  a 
committee  of  the  Privy  Council  is  appointed  to  sit,  as 
a court  of  claims,  to  receive  applications  and  determine 
upon  all  privileges  claimed  by  any  persons  in  connection 
with  that  state  ceremonial.  In  reference  to  the  proceed- 
ings of  this  committee,  it  has  been  alleged  that  in  a 
constitutional  point  of  view  the  Cabinet  were  only  re- 
sponsible for  the  selection  of  the  Privy  Councillors  who 
should  compose  the  committee ; and  that  the  committee 
itself  was  solely  responsible  to  Parliament  for  the  advice 
they  might  give,  or  decisions  agreed  upon  in  the  matters 
referred  to  them/ 

It  is  seldom  that  general  references  to  committees  of 


T Murray's  Handbook,  p.  107. 

' Edinb.'  Jiev.  vol.  cix.  p.  170. 

* Ilans.  Deb.  vol.  clxxiit.  p.  809. 
An  attempt  was  afterwards  made  to 
induce  the  House  of  Commons  to 
address  the  crown  to  reverse  the 


decision  of  the  Privy  Council  in  this 
matter ; but  it  did  not  succeed.  Ibid. 
p.  817.  See  ante,  vol.  i.  p.  201). 

4 Lord  Holland,  in  debate  in  House 
of  Lords,  August  11,  1831,  ‘The 
Coronation  of  William  IV.’ 
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the  Privy  Council  are  now  made ; or  that  the  examination 
of  witnesses  upon  oath  takes  place.  But  the  practice  has 
always  prevailed,  and  still  continues,  of  referring  par- 
ticular questions,  or  whole  classes  of  subjects,  to  such 
committees.0  Some  of  these  committees  are  standing  and 
permanent  bodies,  as,  for  example,  the  committee  for 
trade,  the  committee  on  education,  and  the  judicial  com- 
mittee. Of  these,  the  committee  for  trade  has  become, 
both  in  fact  and  in  name,  a separate  department  of  state. 
The  committee  on  education,  and  the  judicial  committee, 
are  still  connected  with  the  Privy  Council  Office,  at  least 
through  their  subordination  to  the  Lord  President 

The  judicial  committee  of  the  Privy  Council  has  juris- 
diction in  appeals  from  all  colonial  courts.  It  is  also  the 
supreme  court  of  maritime  jurisdiction,  and  the  tribunal 
wherein  the  crown  exercises  its  judicial  supremacy  in 
ecclesiastical  cases.  Since  the  establishment  of  respon- 
sible government  in  most  of  the  British  Colonies,  the 
supreme  interpretation  and  application  of  the  law  upon 
appeal  to  the  mother-country,  is  wellnigh  the  sole  re- 
maining exercise  of  power  retained  by  the  crown  over 
the  dependencies  of  the  empire  ; and  it  is  one  which  the 
Colonies  have  hitherto  shown  no  disposition  to  throw  ofT.d 
But  the  several  Lords  President  ‘ have  uniformly  declined 
to  recommend  her  majesty  to  refer  abstract  questions  of 
law  to  the  judicial  committee.’* 

The  Attorney  and  Solicitor-General  are  bound  to  attend 
at  meetings  of  committees  of  the  Privy  Council  when  re- 
quired, as  assessors,  to  advise  the  committee  on  points  of 
law,  or  to  act  as  counsel  for  the  crown/ 

If  any  difference  of  opinion  arises  between  the  members 
of  a committee  of  council  upon  the  matter  referred  to 
them,  no  reasons  can  be  promulgated  by  the  dissentient 

e Commons  Papers,  1654,  vol.  * Votes  and  Proceedings  of  T,eg. 
xxvii.  p.  254.  Assembly  of  Victoria.  Second  Scs- 

d See  Macpherson’*  Practice  of  the  *ion,  1866,  vol.  i.  C.  No.  8,  p.  13.  And 
Judicial  Committee,  Ivlin,  see /wwrf,  p.759. 

Kev.  January,  18(30,  p.  63.  f Campbell,  Chancellor*,  vi.  101. 
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minority,  because,  by  Privy  Council  practice,  the  advice 
agreed  upon  by  the  majority  is  submitted  to  the  sovereign 
as  the  report  of  the  whole  committee.* 

In  view  of  the  difficulty  experienced  by  successive  ad- 
miuistrations  iu  framing  a new  Beform  Bill  which  should 
meet  with  acceptance  from  Parliament,  it  was  suggested  by 
Earl  Grey  h that  resort  should  be  had  to  this  ancient  and 
undoubtedly  constitutional  machinery.  He  proposed  that 
the  queen  should  nominate  a committee  of  her  Privy 
Council,  to  consist  of  members  taken  from  different 
political  parties,  to  consider  and  report  upon  a measure 
of  Reform.  If  necessary,  prominent  party  leaders  might, 
with  great  propriety,  be  made  Privy  Councillors,  for  the 
purpose  of  enabling  them  to  serve  on  this  committee. 
Should  the  committee,  or  a majority  of  them,  concur  in  a 
report  recommending  a plan  of  Reform,  suited  to  the 
public  requirements,  this  report,  after  being  approved  of 
by  the  queen  in  council,  upon  the  advice  of  ministers, 
might  be  made  the  basis  of  a Bill  to  be  submitted  to  Par- 
liament. Earl  Grey  cited  a precedent  for  such  a proceed- 
ing in  the  case  of  the  Australian  constitutions,  the  con- 
sideration of  which  was  referred,  in  1850,  to  the  full 
committee  of  Council  on  Trade  and  Plantations,1  but  with 
the  difference  that  this  committee  was  exclusively  com- 
posed of  members  of  the  administration,  and  their  political 
supporters.  This  proposal  was  undoubtedly  valuable,  but 
it  was  not  generally  approved ; the  objections  to  it  were 
thought  to  be  very  formidable,  sufficiently  so,  perhaps,  to 
outweigh  the  obvious  advantages  of  the  plan.1  The 
question  of  parliamentary  reform  has  since  beeu  disposed 
of,  by  the  joint  action  of  the  Ministers  of  the  Crown 
and  Parliament.  Meanwhile,  in  a new  edition  of  his 
essay,  published  in  18G4,  Earl  Grey  reiterated  and  en- 
forced his  proposition  by  additional  arguments.  He 

» Edinb.  Rev.  vol.  exxi.  p.  170.  J There  objections  were  stated 

“ Ibirt.  Govt.  (Edin.  lSotq  P-  152.  witli  great  force,  in  the  Edinb.  He-’ 

1 See  ante,  p.  621.  view,  vol.  cviii.  p.  276. 
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further  recommended,  in  view  of  the  notorious  inability 
of  ministers  of  the  crown  to  find  leisure  for  the  due  pre- 
paration of  measures  to  be  submitted  to  Parliament  for 
the  amendment  of  existing  laws,  that  the  Privy  Council 
should  be  systematically  employed  in  preparing  business 
for  Parliament.  Committees  of  the  Privy  Council,  pre- 
sided over  by  a Cabinet  minister,  might  undertake,  with 
peculiar  advantage  to  the  public  interests,  much  of  the 
work  which  has  hitherto  been  done  by  less  formal  depart- 
mental committees,  or  by  royal  commissions,  provided  a 
sufficient  number  of  men  of  experience  and  ability  were 
appointed  Privy  Councillors,  with  annual  salaries  to  com- 
pensate for  the  time  and  labour  to  be  expended  in  such  a 
service.11  This  suggestion,  as  proceeding  from  a statesman 
of  Earl  Grey’s  experience,  is,  at  any  rate,  deserving  of 
serious  consideration. 

If  it  be  necessary  to  conduct  enquiries  at  a distance  public  en. 
from  the  metropolis,  for  governmental  purposes,  it  is  suin08- 
customary  for  persons  to  be  sent  to  conduct  the  same 
by  an  order  of  the  Lords  of  the  Council ; as,  for  example, 
medical  enquiries  in  respect  to  quarantine ; or  enquiries 
into  the  merits  of  applications  for  municipal  charters, 
under  the  provisions  of  the  Municipal  Corporations  Act.1 

By  the  Public  Health  Act  of  1858,  the  Privy  Council  public 
was  charged  with  certain  duties  and  responsibilities  for  ll0“1,h- 
the  encouragement  of  the  practice  of  vaccination  through- 
out the  empire ; with  the  oversight  and  direction  of  local 
authorities  throughout  the  kingdom,  in  matters  affecting 
the  preservation  of  the  public  health  ; and  generally  to 
make  enquiries  and  regulations  for  the  furtherance  of  that 
object  amongst  all  classes  of  the  community,  especially 
amongst  those  who  are  engaged  in  industrial  pursuits. 

The  interference  of  government  in  matters  affecting  the 
public  health  dates  from  the  calamitous  visitation  of  the 
cholera  throughout  the  United  Kingdom,  in  the  summer 
of  1831.  A Central  Board  of  Health  was  formed  at 

* Grey,  on  Pari.  Govt.  New  ed.  1 Commons  Papers,  1 Sol,  vol. 
pp.  270,  323.  xxvii.  p.  2-34. 
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that  time  by  the  authority  of  the  Privy  Council,  which 
operated  most  beneficially  in  the  enforcement  of  proper 
sanitary  regulations.  Siuce  then  experience  has  suggested 
a vastly  superior  organisation  for  the  furtherance  of  this 
desirable  object,  whereby  the  health  and  morals  of  the 
people  have  been  greatly  improved,  and  the  average 
duration  of  life  considerably  prolonged.  The  Public 
Health  Act  of  1858  is  now  administered  by  a permanent 
sub-division  of  the  Privy  Council,  known  as  the  Public 
Health  department,  which  may  consist  of  any  three  of  the 
Lords  of  the  Council,  the  Vice-President  of  the  Committee 
of  Council  on  Education  being  one.  These  functionaries 
are  authorised  to  appoint  an  officer,  styled  the  Medical 
Officer  of  the  Privy  Council,  who  is  required  to  report 
annually  to  the  Privy  Council  upon  the  subjects  above 
mentioned.  Ills  reports  are  directed  to  be  transmitted  to 
Parliament ; and  will  be  found  in  the  series  of  sessional 
papers.  They  are  exceedingly  important,  and  abound  in 
practical  suggestions  of  great  value. 

Under  the  Contagious  Diseases  (Animals)  Act  of  1867, 
a new  department  has  been  recently  organised,  styled  the 
Cattle  Plague  or  Veterinary  department.  This  Act  provides 
that  the  powers  of  the  Privy  Council,  so  far  as  regards 
the  issuing  and  revocation  of  licenses  under  an  order  of 
Council,  may  be  exercised  by  ‘ any  two  ’ of  the  members 
of  the  Privy  Council.” 

The  office  of  Lord  President  of  the  Council  is  one  of 
great  dignity  and  importance.  It  was  created  in  the  reign 
of  Henry  VHI.n  The  Lord  President  presides  over  the 
department  of  the  Privy  Council,  and  has  the  patronage  of 
the  entire  establishment  appertaining  thereto.  He  sits 
next  the  sovereign  at  the  council-table,  to  propose  the 
business  to  be  transacted,  and  to  take  the  royal  pleasure 
thereon.  He  has  the  general  superintendence  and  control 


- 30  & 31  Viet.  c.  1 25,  sec.  4.  Class  II.  n.  .'jfl. 
linns.  Dob. . vol.  clxxxix. p.  000.  And  “ See  l’nlprave,  on  the  King's 
*ee  Civil  iServiee  Estimates  lSOS-tt.  Council,  p.  06. 
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of  the  education  department.  Besides  his  duties  at  the 
education  office,  which  usually  take  up  a comparatively 
small  part  of  his  time,  he  has  duties  in  connection  with 
the  preservation  of  the  public  health,  and  in  framing 
minutes  of  Council  upon  subjects  which  do  not  belong  to 
any  other  department  of  state  to  prepare.  He  is  also  re- 
sponsible for  appointing  and  summoning  such  special 
committees  of  Council  as  may  be  required  from  time  to 
time,  and  for  receiving  their  reports. 

The  Lord  President  is  usually,  though  not  necessarily, 
the  leader  of  the  government  in  the  House  of  Lords, 
when,  as  is  generally  the  case,  he  is  a member  of  that 
Chamber.® 

His  salary  is  2,000/.  per  annum,  and  his  tenure  of 
office  dependent  upon  that  of  the  ministry  of  which  he  is 
a member. 

The  clerks  of  the  Council  were  formerly  two  in  official  os- 
number,  but  a vacancy  occurred  in  1859  which  has  not 
since  been  filled  up.  The  clerk’s  salary  is  1,400/.  per  annum. 

He  is  ex-officio  secretary  of  all  committees  of  Council,  even 
when  the  duties  are  exclusively  performed  by  assistant 
secretaries.  He  is  appointed  under  the  Great  Seal,  and 
holds  office  during  pleasure.  He  is  assisted  by  a deputy 
and  a small  staff  of  clerks.  The  general  duties  of  the  de- 
partment consist  in  attendance  ujK>n  councils  and  com- 
mittees, in  framing  minutes,  orders,  and  proceedings  of 
Council,  and  in  conducting  the  official  correspondence. p 
There  are  separate  establishments,  subordinate  to  the 
Privy  Council  Office,  in  relation  to  public  health,  the 
cattle  plague,  and  quarantine.’ 


° Report,  Commons’  Com.  on  Edu- 
cation, 1805.  Evid.  61-53,  034,  &e. 
2311.  Tbo  only  occasion  upon  which 
this  office  was  held  by  a member  of 
tho  House  of  Commons,  was  when 
Lord  John  Russell  filled  it  in  1854. 
See  nnlr,  p.  304. 

r Murray's  Hand-book,  p.  100. 


Rep.  on  Official  Salaries,  1850. 
Evid.  122,  325,  1250.  Civil  Service 
Estimates,  1808-0.  Class  II.  No  14. 

’ Civil  Service  Estimates,  1808-0. 
Class  II.  No  14.  In  reprard  to  pro- 
bable reductions  in  these  departments, 
see  Hans.  Deb.  voL  cxciii  pp.  1104, 
1288. 
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Education  Committee  of  the  Privy  Council. 

A committee  of  the  Privy  Council  with  authority  to 
provide  ‘ for  the  general  management  and  superintendence 
of  Education,’  was  first  appointed,  by  order  in  Council, 
in  1839,  and  is  now  regulated  by  various  minutes  of 
Council,  which  have  been  submitted  to  Parliament  from 
time  to  time.'  As  early  as  the  year  1833,  a sum  of 
20,00 Of.  was  voted  by  Parliament  for  the  promotion  of 
education  in  Great  Britain  ; but  it  was  not  until  1839, 
that  a separate  establishment  was  created  to  supervise  the 
distribution  of  the  moneys  granted  for  educational  pur- 
poses. At  first,  this  committee  was  altogether  subordinate 
to  the  Privy  Council,  and  merely  consisted  of  a few 
Cabinet  ministers,  who  were  empowered  to  meet  together 
in  order  to  dispose  of  the  very  small  sum  which  was  ap- 
propriated in  behalf  of  education.  But  in  1853,  pursuant 
to  the  report  of  a Royal  Commission  appointed  to  con- 
sider of  the  subject,  an  Education  Department  was  or- 
ganised, and  was  placed  under  the  supervision  of  the 
Lord  President  of  the  Privy  Council,  with  a secretary, 
two  assistant  secretaries,  and  numerous  clerks. 

In  185G,  in  consequence  of  suggestions  made  in  the 
House  of  Commons  by  Sir  John  Pakington,  a vice-presi- 
dent was  appointed,  by  order  in  Council,  under  the 
authority  of  the  Act  19  & 20  Viet.  c.  116.  This  func- 
tionary is  a member  of  the  administration  and  a Privy 
Councillor,  but  is  not  a member  of  the  Cabinet.  He  is 
empowered  by  the  said  Act  to  sit  in  the  House  of  Com- 
mons, in  order  that  the  department  may  be  properly  re- 
presented in  that  House,*  and  subject  to  the  supreme 
authority  and  general  oversight  of  the  Lord  President, 
he  is  entrusted  with  the  active  administration  of  the  de- 
partment.1 

' Ttcp.  nf  Commons' Com.  on  F.du-  p.  21.  Hans.  Dab.  vol.  clxxv.  pp. 
cation,  1805.  Min.  of  Evid.  2302.  374,  377, . 183.  Hop.  Com.  on  Edu- 

• Ibid.  1887.  ration,  1806.  Evid.  827,  828. 

* Ileport  on  Misc.  Expend.  1800, 
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The  importance  of  this  change,  and  the  extended 
sphere  of  the  operations  of  the  Education  Committee, 
will  be  apparent  upon  referring  to  the  great  and  increas- 
ing appropriations  by  Parliament  for  the  encouragement  Expondi- 
of  education.  From  1838  to  1841,  only  30,000/.  per  ^cation 
annum  was  voted  in  aid  of  public  education  in  Great 
Britain.  It  then  went  on  rapidly  increasing,  until  in 
1868,  the  sums  appropriated  on  behalf  of  public  educa- 
tion in  Great  Britain  alone  amounted  to  842,554/.  (This 
is  exclusive  of  the  grant  on  behalf  of  Science  and  Art 
in  the  United  Kingdom,  which  has  likewise  increased, 
from  1,100/.  in  1841,  to  239,290/.  in  1868.“)  It  must 
be  borne  in  mind  that  this  vast  appropriation  for  edu- 
cational purposes  is  in  addition  to  the  expenditure  from 
endowments,  and  from  voluntary  subscriptions  to  schools. 

Taking  these  into  account,  it  has  been  estimated  that  the 
annual  expenditure  on  behalf  of  elementary  education  in 
the  United  Kingdom  (exclusive  of  Ireland,  for  which 
separate  provision  is  made)  amounted,  in  1863,  to  at 
least  two  million  pounds  sterling/  Since  then,  by  the 


“ Civil  Service  Estimates,  1808-0, 
Class  IV.  Nos.  8,  9. 

* Sandford’s  Bampton  Lectures 
for  1801,  p.  148.  And  see  the  Sta- 
tistical Tables  appended  to  the  Report 
of  the  (Duke  of  Newcastle’s)  Com- 
mission on  Popular  Education  in 
England,  Commons  Papers,  1801, 
vol.  xxi.  pt.  i.  p.  678.  This  Report, 
which,  with  its  appendixes,  comprises 
six  folio  volumes,  is  one  of  the  most 
thorough  and  exhaustive  investiga- 
tions ever  made  into  any  subject. 
It  describes  the  various  institutions, 
whether  in  connection  with  the  go- 
vernment or  with  the  great  charita- 
ble societies  of  the  country,  by  which 
the  education  of  the  poor  is  superin- 
tended and  assisted,  and  the  different 
classes  of  elementary  schools.  It 
includes  accounts  of  reformatories, 
naval  and  army  schools,  and  training 
colleges,  nnd  suggests  important  re- 
forms in  the  management  of  the  same. 


(See  Ilsns.  Deb.  vol.  exei.  p.  100.) 
This  commission  was  followed  up  by 
another,  of  which  the  Earl  of  Cla- 
rendon was  chairman,  which  was  ap- 

fointed  by  letters  patent  on  July  18, 
861,  to  enquire  into  the  condition, 
&c~  of  the  nine  principal  schools  in 
which  boys  of  the  middle  and  upper 
classes  are  educated,  viz. : — Eton, 
Winchester,  Westminster,  Charter 
House,  St.  Paul's,  Merchant  Taylors, 
Harrow,  Rugby,  and  Shrewsbury. 
This  commission  reported  in  1804. 
Their  report,  with  appendix  and  evi- 
dence, occupied  four  volumes.  (Com. 
Papers,  1804,  vol.  xx.  xxi.)  Pursu- 
ant to  the  recommendations  of  this 
commission,  a Bill  to  make  further 
provision  for  the  good  government 
and  extension  of  the  public  schools 
of  England,  was  presented  to  the 
House  of  Lords,  in  the  session  of 
1805,  by  the  Earl  of  Clarendon,  the 
chairman  of  the  aforesaid  com- 
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operation  of  the  new  Revised  Code,  this  immense  expendi- 
ture has  been  checked,  and  considerably  reduced.  But  the 
additional  grants,  in  18G8,  on  behalf  of  day  and  evening 
schools,  in  England  and  Wales,  have  again  increased  the 
amount.*  Before  proceeding  to  notice  the  particular 
duties  assigned  to  the  Educational  Department,  it  will  be 
necessary  to  explain  the  position  and  authority  of  the 
presiding  officers. 

As  a natural  consequence  of  the  additional  duties  which 
have  devolved,  of  late  years,  upon  this  department,  its 
constitution  has  undergone  a gradual  change.  The  re- 
sponsible heads  for  administrative  purposes  are  no  longer 
the  ordinary  members  of  the  Education  Committee,  but 
the  Lord  President  and  the  Vice-President  conjointly. 

The  members  who  compose  the  Committee  of  Council 
on  Education  are  usually  (with  the  exception  of  the  Vice- 
President)  members  of  the  Cabinet.*  Accordingly,  they 
vary  with  every  change  of  ministry.  They  are  always 

mission.  (Hans.  Deb.  vol.  clxxviii.  p. 

632.)  This  Bill  was  fully  discussed 
and  extensively  modified  in  both 
Houses,  and  in  select  committees 
thereof,  until  the  session  of  1808, 
when  it  became  law  (31  & 32  Viet  c. 

118).  The  Act  is  limited  to  the 
seven  principal  public  schools,  and 
does  not  extend  to  St.  Paul’s  or  Mer- 
chant Taylors.  Finally,  on  December 
28,  1804,  another  commission  was 
appointed  to  enquire  into  all  educa- 
tional institutions  in  England  and 
Wales  not  included  within  the  limits 
of  the  former  enquiries.  This  was  a 
very  wide  range:  it  comprised,  in 
fact,  all  schools  (other  than  the  nine 
above  mentioned)  which  educate  chil- 
dren excluded  from  the  operation  of 
the  parliamentary  grant;  whether  en- 
dowed, private,  orproprietary  schools 
for  boys  or  girls.  The  report,  a most 
voluminous  and  exhaustive  one,  was 
presented  to  Parliament  in  1808. 

With  the  minutes  of  evidence  and 
appendix,  and  reports  of  assistant 
commissioners  on  secondary  educa- 


tion in  Canada  and  in  certain  foreign 
countries,  it  fills  twenty-four  octavo 
volumes.  It  being  impossible  to  le- 
gislate immediately  on  the  subject,  a 
Suspensory  Act  was  passed,  in  1808, 
to  provide  that  any  person  appointed 
to  any  mnstership,  &c.,  in  any  of  the 
endowed  schools  referred  to  in  the 
aforesaid  report,  shall  take  the  office 
subject  to  any  provisions  that  may- 
be enacted  hereafter  respecting  the 
same  (31  & 32  Viet.  c.  32). 

* Hans.  Deb.  vol.  clxiv.  p.  205. 
Ibid.  vol.  clxxiii.  p.  1355.  The  vote 
for  ‘public  education,  Great  Britain,’ 
for  the  year  ending  March  31,  1868, 
was  only  705,865/.,  whilst  804,002/. 
was  voted  for  the  same  service  in 
1863-4.  For  the  year  1868-0  the 
estimates  were  increased  to  842,554/.; 
but  owing  to  the  abandonment  by 
tho  government  of  their  Education 
Bill,  they  only  took  a vote  for 
781,324/.  Hans.  Deb.  vol.  cxcii. 
p.  1134. 

* Rep.  Educ.  Committee,  1865, 
Ei-id.  227. 
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selected  by  the  Lord  President  of  the  Council,  and  are 
chosen  partly  with  reference  to  the  offices  they  hold  in 
the  executive  government,  and  partly  on  account  of  their 
personal  interest  in  educational  questions.  At  the  present 
time,  by  declaration  of  the  Queen  in  Council,  on  Dec.  12, 

1868,  the  committee  consists  of  the  Lord  President,  the 
Vice-President,  the  First  Lord  of  the  Admiralty,  the 
Secretaries  of  State  for  the  Home  Department,  for  the 
Colonies,  for  War,  and  for  India,  ; the  First  Lord  of  the 
Treasury,  the  President  of  the  Poor  Law  Board ; and  the 
Chancellor  of  the  Exchequer.  The  latter  functionary  must 
necessarily  be  a member  of  the  committee,  because  almost 
every  minute,  either  directly  or  indirectly,  affects  the 
question  of  money.  It  is  a matter  of  propriety,  also,  to 
have  the  Home  Office  represented.  Otherwise,  there  is 
no  absolute  necessity  for  any  other  office  in  the  ministry 
to  be  represented  on  this  committee/ 

It  is  very  desirable  that  there  should  be  a sort  of  itsfime- 
standing  committee  of  the  Cabinet  for  educational  pur-  tlons' 
poses/  Nevertheless,  since  the  existing  organisation  of 
the  department  has  been  established,  the  committee  exer- 
cise no  administrative  functions,  and  take  no  part  in  the 
current  business  of  the  office.  They  are  summoned,  from 
time  to  time,  at  the  discretion  of  the  Lord  President,  and 
in  his  name,  to  meet  in  the  Council  chamber,  for  the 
purpose  of  deliberating  upon  proposed  minutes,  or  upon 
questions  of  importance,  involving  considerations  of  general 
policy,  submitted  to  them  by  that  functionary/  The 
members  summoned  do  not  all  invariably  attend.  The 
quorum  of  the  committee  is  three ; but  supposing  that 
number  not  to  be  present  on  a given  day,  the  Lord 
President  and  Vice-President  would  undertake  of  them- 
selves to  decide  the  business  upon  which  the  committee 


» Rep.  Editc.  Com.  1805,  Evid.  of  * Ihitl.  Mr.  Lowe's  Evid.  810. 

Karl  Granville,  2327-2330,  2004 ; of  * Ibid.  Evid.  117,  130. 

Earl  Russell,  3052. 
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was  summoned ; b and  might,  in  point  of  fact,  pass  a 
minute  on  their  sole  authority.0 

The  committee,  however,  is  an  active  working  body ; 
but  only  for  quasi-legislative  or  consultative  purposes. 
They  never  originate  any  measures,  but  merely  advise  and 
concur  in  the  * bye-legislation,’  which,  under  the  name 
of  Minutes  of  Council,  emanates  from  their  authority.11 
Technically,  the  Committee  of  Council  on  Education  are 
the  depositaries  of  the  whole  power;  in  practice,  they 
delegate  all  the  executive  and  administrative  functions 
to  the  Lord  President ; and  notwithstanding  the  re- 
sponsibility which,  in  theory,  attaches  to  them,  the  prac- 
tice is  now  established  that  the  Lord  President  is  respon- 
sible to  Parliament  for  everything  connected  with  the 
department.*  Even  were  the  other  members  of  the  com- 
mitee  to  ‘ outvote  ’ the  President  and  Vice-President,  a 
case  which  never  occurred,  they  could  not  compel  those 
responsible  ministers  to  accept  the  decision  of  the  ma- 
jority/ But,  like  the  Cabinet  itself,  the  opinions  of  this 
committee  are  usually  declared  in  an  informal  way  ; and 
there  is  no  record  kept  of  their  proceedings,  unless  they 
pass  minutes/  In  fact,  it  is  only  by  means  of  the  ‘ Court 
Circular  ’ that  it  could  be  ascertained  how  often  the  com- 
mittee met,  and  who  attended  on  any  particular  occasion.h 
The  secretary  of  the  department  is  not  obliged  to  be 
present  at  meetings  of  the  committee ; he  only  attends 
when  specially  required.1 

While  it  is  entirely  in  the  discretion  of  the  Lord  Presi- 
dent whether  he  will  submit  the  consideration  of  any 
particular  question  of  policy  to  the  committee  or  not,  it 
is  nevertheless  his  duty  to  submit  the  miuutes  to  them  ; 


6 Rep.  Educ.  Com.  1865.  Evid. 
61-04,  361-305,  1318,  1347. 

* Ibid.  133. 

« Ibid.  600-014. 

* Ibid.  703,  770. 

’ Ibid.  118-122. — It  would  be.  no 
doubt,  perfectly  competent  to  a ma- 
jority of  the  committee  to  overrule 
a decision  of  the  Lord  President; 


but  he  would  have  a perfect  rip-ht  to 
appeal  to  tho  Cabinet  to  decide  on 
the  question.  Earl  Russell,  ibid. 
3064,  3065.  See  also  Earl  Gran- 
ville’s Evid.  1903,  &c.,  2324,  2400. 

« Ibid.  151,  223. 
h Ibid.  418. 

‘ Ibid.  69,  70. 
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for  so  far  as  extends  to  the  making  of  minutes,  the  com- 
mittee is  designed  to  act  as  a check  upon  the  Lord  Presi- 
dent.1 Mr.  Lowe  even  went  the  length  of  contending 
that  the  responsibility  for  making  minutes  rested  on  the 
committee  ; and  that  if  the  committee  differed  in  opinion 
with  the  President,  in  regard  to  a minute,  their  opinion 
would  certainly  prevail.  Admitting  that  it  has  never 
come  to  direct  opposition,  he  asserted  that  an  expression 
of  opinion  on  the  part  of  the  committee  has  always  in- 
duced the  Lord  President  to  modify  his  opinion  ; and 
that  nothing  has  ever  been  done  against  the  opinion  of 
the  committee.11  The  then  President  of  the  Council 
(Earl  Granville)  whilst  vindicating  the  constitutional  re- 
sponsibility and  supremacy  attaching  to  that  office,  was 
similarly  impressed  with  the  value  of  the  Education  Com- 
mittee as  a consultative  body.  He  declared  that  he  would 
not  undertake  the  responsibility  of  passing  measures  of 
importance  without  the  sanction  and  agreement  of  his 
colleagues  in  the  Cabinet ; and  this  consent  he  considered 
is  best  obtained  by  means  of  a committee  of  the  Cabinet 
specially  conversant  with  educational  questions.1  Per- 
sonally, he  had  found  the  Education  Committee  very 
useful,  and  its  members  always  willing  to  attend.  By 
consultation  with  it,  minutes  have  been  rejected,  post- 
dated, or  altered,  from  time  to  time.  Whilst  his  pre- 
decessor in  office  (Lord  Salisbury)  had  found  it  difficult 
to  get  the  committee  together,  he  had  never  done  so.ra 
At  the  same  time,  he  declared  that  he  ‘ never,  by  any 
chance,  consulted  the  committee  upon  any  question  of 
administration.’"  And  that  he  did  not  consider  that  any 
responsibility  attached  to  them,  except  as  members  of 
the  existing  Cabinet.0  To  a similar  effect,  Earl  Bussell 
expressed  his  opinion,  that  those  who  concurred  in  a 
minute  were,  to  a certain  degree,  responsible  for  its 

J Hep.  Ednc.  Com.  1805.  Mr.  m Ibid.  1880-1888,  2401. 

Lowe's  Erid.  015,  003.  " Ibid.  1801. 

k Ibid.  020,  704-708,  777,  800.  « Ibid.  1!H>2,  2433.  See  Mr.  Ad- 

1 Ibid.  1887,  2325.  derley’s  Kvid.  to  the  same  effect,  834. 
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general  contents,  but  that  it  would  be  very  difficult  to 
define  what  their  responsibility  amounted  to.p 

The  Lord  President  of  the  Council  is  the  controlling 
and  responsible  officer  in  this  department ; and  his  au- 
thority, in  all  matters  of  administration  is  supreme  and 
final,  whenever  he  may  choose  to  exercise  it.11 

It  has  sometimes  been  questioned  whether  it  is  desir- 
able that  the  responsible  head  of  this  office  should  be  one 
who  occupies  such  an  important  post  as  that  of  President 
of  the  Privy  Council ; but  from  the  evidence  of  the  lead- 
ing statesmen  who  explained  their  views  on  this  subject 
before  the  Committee  on  Education  in  18C5,  it  is  clear 
that  the  arrangement  is  attended  with  many  advantages. 

In  the  first  place,  the  Lord  President  is  the  connecting 
link  between  the  department  and  the  Cabinet,  of  which 
he  is  invariably  a member ; whilst  the  Vice-President  has 
no  seat  in  the  Cabinet.'  No  department  which  is  not 
presided  over  by  a Cabinet  minister  can  make  a reference 
to  the  Cabinet  on  any  matter,  except  by  drawing  up  a 
memorandum  to  be  presented  by  the  Home  Secretary ; 
a proceeding  which  would  carry  little  weight,  compared 
to  a direct  appeal  from  a Cabinet  minister  to  his  col- 
leagues." Whilst  therefore  the  presidency  of  the  Educa- 
tion Department  does  not  correspond,  in  dignity  and 
importance,  to  that  of  other  Cabinet  officers,  and  whilst 
the  work  is  not  of  a class  to  entitle  the  chief  to  be  a 
Cabinet  minister,  there  is  nevertheless  a great  advantage 
in  his  being  in  the  Cabinet.1 

Again,  it  is  necessary  that  there  should  be  some  re- 
sponsible officer  to  represent  the  department  in  the  House 
of  Lords.  This  is  peculiarly  advisable  on  account  of  the 
presence  of  the  bishops  in  that  House  ; inasmuch  as  it  is 
estimated  that  four-fifths  of  the  money  voted  by  Parlia- 
ment for  the  encouragement  of  education  is  expended  on 


p Rep.  Educ.  Com.  1806.  2890- 
2892, : 50-17. 

••  Ibid.  2S,  11.1,  620.  1906. 


' Ibid.  142. 

• Ibid.  667,  068. 

• Ibid.  064.  And  see  810,  &c. 
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schools  in  connection  with  the  Church  of  England,  in 
which  the  bishops  naturally  take  a deep  interest.  Besides 
which,  so  many  educational  questions  are  connected  with 
religion  and  with  the  interests  of  the  Church  that  it  is 
important  to  be  able  to  communicate  freely  with  the 
bishops  thereupon.11  The  Lord  President  of  the  Council 
is  usually  not  only  a member  of  the  Ilouse  of  Lords, 
but  the  leader  of  the  government  in  that  assembly. 

The  duties  which  devolve  upon  the  Lord  President  of  the 
Council,  in  connection  with  the  Education  Office,  though 
not  sufficiently  onerous  for  a minister  of  his  high  position, 
were  it  not  that  he  has  other  duties  to  perform  on  behalf 
of  the  Privy  Council,  are  by  no  means  inconsiderable. 

They  usually  take  up  a comparatively  small  portion  of  his 
time  ; but  when  work  comes,  it  is  both  anxious  and  im- 
portant. The  Education  Office  is  one  which  is  exceed- 
ingly difficult  and  delicate  to  administer,  on  account  of  its 
touching  people’s  pockets,  and  also  on  account  of  its 
relations  to  the  Church/ 

Over  and  above  the  direction  of  the  general  policy  of 
the  office,  the  Lord  President  takes  entirely  into  his  own 
hands  the  patronage  of  the  department,  and  the  appoint- 
ment and  dismissal  of  school  inspectors.  He  is  also  con- 
sulted by  the  Vice-President  in  regard  to  any  proposed 
alteration  in  the  ordinary  routine  of  administration.  The 
consequence  is  that  there  is  no  one  set  of  questions  in 
the  office  with  which  the  Lord  President  is  not  familiar. 

From  time  to  time,  in  some  shape  or  other,  everything  is 
b/ought  before  him,  and  he  is  quite  competent  to  answer 
questions  in  the  House  of  Lords  without  consulting  the 
Vice-President,  or  anyone  else,  unless  it  be  on  a mere 
point  of  detail." 

The  Vice-President  of  the  Education  Committee  is  the  of  the 
officer  by  whom  the  current  business  of  the  department  dentiprc" 


» Rep.  Edue.  Com.  1865.  141.  ’ Ibid.  634,  664,  GCA,  755.  And 

(And  see  I lane.  Deb.  vol.  clxxvii.  see  830-845. 
p.  875.)  * Ibid.  860,  007-010. 
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is  transacted.  He  is  made  a Privy  Councillor  in  order 
that  he  may  be  a member  of  the  Education  Committee, 
all  the  meetings  of  which  lie  invariably  attends.  He  is  in 
constant  communication  with  the  President.  Whilst  it  is 
a matter  of  discretion  with  the  Vice-President  as  to  what 
he  may  think  fit  to  bring  before  his  chief — and,  in  point 
of  fact,  nine-tenths  of  the  business  of  the  department  is 
transacted  without  reference  to  the  President — there  is, 
nevertheless,  a general  understanding  that  no  new  rule  of 
practice  should  be  established,  and  no  alterations  made  in 
existing  rules,  without  the  President’s  sanction.* 

The  authorising  of  building  grants,  and  the  general 
distribution  of  the  educational  grant,  as  at  present  settled 
by  Parliament,  is  exclusively  managed  by  the  Vice-Presi- 
dent. But  he  would  consult  his  chief  upon  any  intended 
alteration  in  the  mode  of  distribution/ 

According  to  Mr.  Lowe,  the  position  of  the  Vice- 
President  is  analogous  to  that  of  an  under-secretary  of 
state — with  the  single  exception  of  his  having  a seat  in 
the  Education  Committee  ; and  his  responsibility  is  limited 
to  that  of  administering  the  department  with  honesty,  to 
the  best  of  his  ability,  and  in  obedience  to  his  official 
superiors,  the  Lord  President  and  the  Committee  of  Coun- 
cil. In  other  words,  he  is  simply  responsible  for  his 
personal  good  conduct/  The  ex-President,  Lord  Salis- 
bury, and  ex-Vice-President,  Mr.  Adderley,  incline  to 
agree  wfith  Mr.  Lowe  on  this  point,  viewing  the  Lord 
President  as  being  solely  responsible  to  Parliament  for 
the  conduct  of  the  business  of  the  office/  On  the  other 
hand,  the  then  Vice-President  (Mr.  Bruce)  held  that 
the  President  and  Vice-President  were  jointly  and  severally 
responsible  to  Parliament  for  the  department/  And  the 


1 Hep.  Com.  on  Education  Inspec- 
tors’ Reports,  1804,  p.  66.  Rep. 
Com.  on  Education,  1806.  Evid. 
24-19,  11.",,  220,  334,  024,  828, 
1872-1878,  2008. 

» Ibid.  221,  800,  See. 

* Ibid.  021-024,  079,089, 814,  Sec. 


* Ibid.  948-952,  1.110-1322.  At 
the  same  time,  Mr.  Adderley  thought 
that  the  discordant  opinions  on  the 
subject  proved  the  necessity  for  better 
defining  tho  position  of  "the  Vice- 
President. 
b Ibid.  827-814. 
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then  President  of  the  Council  (Earl  Granville),  who  had 
had  twelve  years’  experience  as  head  of  this  department, 
viewed  these  two  opinions  as,  to  a certain  extent,  recon- 
cilable. He  considered  ‘ that  the  ultimate  decision  of  all 
questions  rests  entirely  with  the  Lord  President ; and  that 
if  faults  are  committed,  either  by  himself  or  by  any  of  his 
subordinates  of  any  grade  in  the  office,  he  is  the  person 
responsible  to  Parliament  to  the  greatest  extent.’  Lord 
Granville  illustrated  his  views  by  reference  to  the  case  of 
Mr.  Lowe. 

In  18G4,  that  gentleman  resigned  the  office  of  Vice-President  of 
the  Education  Committee  on  account  of  a vote  of  censure  which 
was  passed  upon  the  department  by  the  House  of  Commons.  His 
lordship  conceived  that  Mr.  Lowe’s  resignation  aroso  from  a misap- 
prehension of  the  facts.  He  himself  did  not  resign,  but  had  no 
doubt  that  he  should  have  done  so.  In  fact,  he  had  waited  on  Lord 
Palmerston,  and  tendered  his  resignation.  Bnt  the  Premier  begged 
him  to  withdraw  it,  which  ho  agreed  to  do,  on  condition  that  the 
government  would  invite  the  House  of  Commons  to  re-consider  the 
subject,  when  he  would  await  their  final  decision.  He  considered 
that  Mr.  Lowe’s  resignation  was  unnecessary ; bnt  he  justified  it  on 
the  ground  of  personal  feeling  as  to  his  own  honour.  Technically, 
the  Lord  President  should  have  resigned,  and  the  Vice-President 
might  have  retained  his  office. 

Upon  the  general  question  of  responsibility,  however, 
the  fact  of  representing  a department  in  Parliament  makes 
a great  difference  in  the  position  of  a subordinate  officer, 
be  he  a vice-president  or  an  under-secretary.  It  may 
not  make  any  technical  difference,  but  the  subordinate 
minister  is  clearly  responsible  to  the  House  of  Commons 
as  the  representative  of  the  department  to  which  he  be- 
longs, although  a much  greater  responsibility  attaches  to 
the  departmental  chief,  whose  orders  he  is  obliged  to 
carry  out,  and  whose  authority  is  supreme."  A vice- 
president,  moreover,  is  of  a higher  grade  than  an  under- 
secretary, and  his  personal  responsibility  is  proportionably 
greater.  An  under-secretary,  even,  who  represents  his 

**  Rop.  Com.  on  Education,  Evid.  of  Mr.  Lowe's  case,  see  ante,  vol.  i. 
1800,  1807.  For  further  particulars  p.  207. 
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department  in  the  House  of  Commons,  and  who  takes  a 
prominent  and  able  part  in  the  conduct  of  public  affairs, 
is  naturally  supposed  to  have  something  to  do  with  the 
government  of  the  office,  and  cannot  free  himself  from  a 
certain  modified  responsibility  in  reference  to  his  own 
department. bb 

The  functions  of  the  Education  Department,  it  has  been 
already  intimated,  are  of  a very  subordinate  description 
to  those  which  devolve  upon  the  principal  offices  of 
government.  It  does  not  administer  important  affairs  of 
state,  but  merely  pays  out  public  money  on  the  perform- 
ance of  certain  conditions  by  the  recipients  of  the  same. 
In  other  words,  the  whole  business  of  the  office  consists 
in  drawing  up  such  sets  of  rules  as  the  House  of  Com- 
mons will  grant  money  upon.' 

The  most  important  of  these  rules  are  those  which  are 
termed  minutes  of  the  Committee  of  Council  on  Educa- 
tion. Minutes  of  council  differ  from  orders  in  council. 
The  latter  are  presumed  to  emanate  from  the  whole  body 
of  the  Privy  Council,  and  are  issued  by  order  of  the  sove- 
reign. The  former  are  departmental  regulations,  which 
are  binding  upon  all  concerned  when  they  have  received 
the  tacit  approval  of  Parliament,  by  remaining  on  the 
table  of  both  Houses  for  one  calendar  month  .d 

There  is  no  uniform  practice  in  the  preparation  of 
minutes.  They  are  always  drafted  by  the  Secretary  under 
instructions  received  from  the  Lord  President,  or  the  Vice- 
President,  who  would  act  together  in  such  a matter. 
They  are  then  usually  printed  and  circulated,  confiden- 
tially, among  the  members  of  the  committee,  for  their 
written  opinions.  When  finally  settled,  a meeting  of  the 
committee  is  convened,  at  which  the  minute  is  passed. 
Sometimes  the  Lord  President  settles  the  minute  in  the 


'’6  Rep.  Com.  on  Education,  Evid.  * Ibid.  634,  &c.,  763.  See  Earl 
19C1,  1006-1900,  2342,  2410,  Sec.  Russell’s  evidence  on  this  point,  Ibid. 
Earl  Russell  expressed  his  geueral  2919,  2968,  See. 
concurrence  in  these  views  of  Earl  11  Ibid.  229,  2965,  3032.  See  ante, 
Granville,  2901,  &c.  vol.  i.  pp.  291-290. 
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office,  and  after  conferring  with  the  Vice-President  and 
his  subordinates  on  the  subject,  takes  it  with  him  to  the 
Cabinet,  in  order  to  consult  his  colleagues  thereupon,  or 
as  a convenient  mode  of  consulting  the  other  members  of 
the  Education  Committee.  But  whatever  may  be  the 
intermediate  and  provisional  steps,  the  final  and  decisive 
proceeding  is  to  obtain  official  sanction  to  the  minute,  by 
calling  a meeting  of  the  Committee  of  Council.  If  the 
committee  neglect  to  attend  when  duly  summoned,  a 
minute  might  be  passed  by  the  President  and  Vice-Presi- 
dent alone ; but  of  late  years  there  has  been  no  difficulty 
in  getting  the  committee  together  when  required.  After 
a minute  has  been  passed,  it  must  be  laid  upon  the  table 
of  both  Houses  for  one  month  before  it  is  acted  upon.* 

Supplementary  rules  are  in  the  nature  of  instructions  suppie- 
and  directions  to  the  school  inspectors,  in  explanation  of 
the  Kevised  Code,  or  other  minutes  of  council,  their  scope 
and  purport,  and  the  mode  in  which  they  should  be  ad- 
ministered. These  rules  represent  the  generalisation  of 
decisions  which  have  arisen  in  the  daily  practice  of  the 
Education  Office.  They  are  framed  by  the  Secretary, 
with  the  assistance  and  authority  of  the  Vice-President/ 

The  Committee  of  Council  on  Education,  out  of  the  Approprk- 
funds  placed  by  Parliament  at  their  disposal,  make  grants  tio,u,• 
towards  the  building,  enlarging,  and  furnishing  of  school- 
houses,  elementary  and  normal ; they  aid  the  purchase  of 
books,  maps,  diagrams,  and  scientific  apparatus ; they  give 
stipends  to  pupil-teachers,  and  make  allowances  to  certi- 
fied industrial  and  ragged  schools.  They  also  augment 
the  incomes  of  many  of  the  teachers,  schoolmasters  and 
mistresses,  throughout  the  kingdom.* 

It  is  furthermore  the  duty  of  the  Education  Depart- 
ment to  consider  of  grants  in  aid  of  schools,  and  to  keep 


• Rep.  Com.  on  Education,  Evid.  inent,  p.  70.  Cox’s  Commonwealth, 

71,  ftc  , 133, 239,  348,  376,  791.  388-401.  And  the  Report  of  the 

' Ibid.  80,  &c.,  184,  250.  Education  Commission  in  1801, 

* See  Parkinson's  Under  Govern-  Com.  Papers,  1801,  vol.  xxi. 
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a strict  watch  and  account  over  the  expenditure  incurred 
in  behalf  of  the  same,  by  a regular  system  of  school  in 
spection ; to  conduct  public  examinations  from  time  to 
time,  both  of  teachers  and  pupils ; to  establish  training 
colleges  for  teachers,  and  generally  to  foster  and  promote 
the  diffusion  of  education,  pursuant  to  the  rules  laid  down 
in  the  minutes  of  the  Committee  of  Council  for  the  estab- 
lishment of  a sound  system  of  public  education  in  Great 
Britain  and  Ireland.  An  annual  report  of  progress  is 
presented  to  the  Queen  in  Council,  signed  by  the  Presi- 
dent and  Vice-President.11  Appended  thereto  are  sepa- 
rate reports  from  the  government  inspectors  of  the  various 
elementary  schools,  training  colleges,  Admiralty,  and 
ragged  schools'  throughout  the  kingdom,  which  come 
under  their  supervision. 

The  constitution  of  the  Education  Committee  has  re- 
cently excited  much  dissatisfaction,  both  in  and  out  of 
Parliament,  and  it  is  probable  that  ere  long  it  will  be 
reorganised,  and  the  field  of  its  operations  extended  to 
schools  at  present  unassisted  by  the  state. 


On  February  28,  1865,  on  motion  of  Sir  John  Pakington,  a select 
committee  was  appointed  by  the  House  of  Commons  to  enquire  into 
the  constitution  of  the  department,  with  a view  to  its  re-organisa- 
tion, and  better  adaptation  for  the  important  functions  it  has  now  to 
perform.  This  committee  sat  until  June  23,  when,  being  unable 
to  complete  their  labours,  they  reported  the  evidence  already  taken 
to  the  House,  with  a recommendation  that  the  enquiry  should  be 
resumed  in  the  next  session.!  Accordingly,  on  February  13,  1866 
the  committee  was  re-appointed,  again  under  the  presidency  of  Sir 


h Seo  Commons  Papers,  1856,  voL 
xiv.  pp.  674-578. 

1 In  I860,  the  management  of  the 
education  of  the  poor,  so  far  as  it 
depends  upon  state  grants,  was  trans- 
ferred from  the  l’rivy  Council  to  the 
Poor  I.aw  Board,  who  now  super- 
vise tho  district  and  workhouse 
schools  in  England  and  Ireland.  (See 
pox',  p.  708.  Civil  Service  Esti- 
mates. 1808-0,  Class  II.  p.  43.)  The 
industrial  and  reformatory  schools, 
and  the  military  schools,  "were  also, 


for  a time,  placed  under  the  direction 
and  supervision  of  tho  Education 
Committee;  but  in  practice  it  was 
found  impossible  to  carry  out  this 
arrangement,  and  thev  are  now  ad- 
ministered the  former  by  the  Home 
Ofhee,  and  tho  lntter  bv  the  War 
Office,  being  the  departments  spe- 
cially interested  therein.  Hans.  Deb 
vol.  cxc.  p.  605. 

> Commons  Papers,  186.5,  vol  vi 
p.  3. 
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Jolrn  Pakington.  They  sat  until  July,  when,  having  finished  their 
investigations,  and  being  engaged  in  deliberating  upon  a draft  report 
presented  to  them  by  their  chairman,  a change  of  ministry  occurred, 
and  Sir  John  Pakington  was  called  upon  to  assume  office.  Under 
these  circumstances,  the  committee  decided  to  refrain  from  making 
any  recommendations  to  Parliament,  upon  the  important  and  diffi- 
cult questions  which  had  engaged  their  attention,  until  the  new 
administration  had  had  time  to  consider  them.  They  therefore 
resolved  to  lay  the  evidence  alone  upon  the  table  of  the  House, 
leaving  it  for  the  House  to  determine  whether  they  should  be 
re-appointed  next  year,  in  order  to  prepare  a report  thereon. 

The  committee  was  not  re-appoiuted ; but  on  Deccmlter  2,  1807, 
Earl  Russell  submitted  resolutions  to  the  House  of  Lords,  in  favour 
of  the  extension  of  education  and  the  improvement  of  the  existing 
machinery  for  that  purpose  ; also  recommending  the  appointment 
of  a minister  of  education,  with  a seat  in  the  cabinet.  But  the 
propositions  were  regarded  as  untimely,  and  after  a brief  debate 
they  were  negatived,  without  a division.11 

In  the  proceedings  of  the  committee  of  18(56,  there  appears  a 
copy  of  the  draft  report  submitted  by  Sir  John  Pakington,  and 
which  it  is  probable,  but  for  the  change  of  ministry,  would  have 
been  adopted  by  the  committee. 

Adverting  to  the  conflicting  opinions  expressed  by  several  gentle- 
men who  had  presided  over  the  Education  Office,  concerning  the 
utility  of  the  Committee  of  Council  as  a permanent  part  of  the 
department,  it  is  stated  in  this  draft  report,  as  the  conclusion  of  the 
committee,  * that  the  agency  of  the  said  committee,  in  the  ordinary 
business  of  the  Education  Department,  whotlier  administrative  or 
legislative,  is  anomalous  and  unnecessary  ; that  it  tends  to  diminish, 
on  the  part  of  the  education  minister,  that  Bense  of  individual  re- 
sponsibility which  is  the  best  security  for  efficient  discharge  of 
official  duties ; and  that  in  those  rare  cases  in  which  the  minister 
requires  advice  from  his  colleagues,  it  would  be  better  that  the 
whole  cabinet  should  bo  consulted.’  And  in  regard  to  the  question 
whether,  under  the  present  regulations,  there  are  one  or  two  educa- 
tion ministers  (a  point  upon  which  tho  statements  of  the  official 
witnesses  are  at  variance)  the  draft  report  recommends — 1.  That  the 
Committee  of  Council  on  Education,  being  no  longer  adapted  to  the 
purpose  for  which  it  was  formed,  should  cease  to  exist.  2.  That 
there  shonld  be  a minister  of  public  instruction,  with  a scat  in  the 
cabinet,  who  should  be  entrusted  with  the  care  and  superintendence 
of  all  matters  relating  to  the  national  encouragement  of  science  and 
art  and  popular  education  in  every  part  of  the  country.1 


k Hans.  Deb.  vol.  cxc.  pp.  478-60G.  * Report  Com.  on  Education,  1800, 

And  see  ante,  p.  241.  pp.  x.  xvi. 
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From  the  testimony  of  the  most  experienced  and  competent  wit- 
nesses before  the  Education  Committee,  in  1865  and  1866,  it  is  evi- 
dent that  the  system  now  administered  by  the  Education  Department 
is  partial,  incomplete,  and  too  highly  centralised.  And  also,  that 
the  Education  Department,  as  at  present  constituted,  is  not  well 
adapted  for  the  administration  of  a reformed  system,  which  shall 
penetrate  and  provide  for  the  educational  wants  of  every  part  of  the 
country.  To  remedy  these  serious  defects,  it  was  proposed  to  de- 
clare in  the  draft  report  of  1866,  that  the  duties  of  the  proposed 
minister  of  public  instruction  should  not  merely  be  administrative, 
but  also  suggestive,  that  local  organisation  in  connection  with  the 
central  department  should  be  resorted  to ; that  power  should  be 
given  to  levy  a rate  in  certain  cases,  in  lien  of  the  principle  of  vol- 
untary aid;  and  that  resort  should  be  had  to  a system  of  mixed 
religious  education,  as  a substitute  for  the  denominational  system 
now  in  operation.  But  the  committee  were  unanimously  of  opinion, 
that  until  they  were  aware  of  the  view  which  might  be  taken  upon 
these  great  questions  of  policy  by  the  new  administration,  and  had 
a clear  prospect  of  arriving  at  conclusions  which  it  might  rea- 
sonably be  expected  would  be  adopted  by  the  legislature,  it  would 
be  undesirable  to  disturb  and  unsettle  the  minds  of  those  who  aro 
actively  engaged  in  the  promotion  of  the  existing  system.™ 

Another  educational  question  which  has  given  rise  to  much  con- 
troversy" has  grown  out  of  what  is  termed  the  Conscience  clause. 
This  is  a regulation  (not  yet  embodied  in  any  formal  minute)  which 
was  first  framed  by  the  Education  Office  alxmt  the  year  1860,  and 
which  has  since  been  made  generally,  though  not  invariably,  appli- 
cable to  grants  on  behalf  of  schools.  It  is  as  follows : ‘ The  man- 
agers of  the  school  shall  be  bound  to  make  such  orders  as  shall 
provide  for  admitting  to  the  benefits  of  the  school  the  children  of 
parents  not  in  communion  with  the  Church  of  England,  as  by  law 
established;  but  such  orders  shall  be  confined  to  the  exemption  of 
such  children,  if  their  parents  desire  it,  from  attendance  at  public 
worship,  and  from  instruction  in  the  doctrines  or  formularies  of  the 
said  Church,  and  shall  not  otherwise  interfere  with  tho  religious 
teaching  of  the  scholars.’0 

The  practical  effect  of  this  clause  is,  to  allow  parents  who  do  not 


" Rep.  Com.  on  Education,  1860, 
pp.  xi.  xii.  xvi.  xvii. 

" See  the  voluminous  evidence  on 
the  subject  before  tho  Education 
Committees.  Commons  Papers,  1865, 
vol.  vi.  Index,  pp.  16-20.  Ibid.  1866, 
voL  vii.  Index,  pp.  331-333. 

• This  is  the  form  usually  chosen  ; 
but  there  is  another  form  to’  the  same 


geneml  effect,  which  has  been  in 
use  for  a number  of  years,  in  cases 
wherein  the  proportion  of  Dissenters 
attending  the  school  seemed  to  make 
it  necessary  that  some  security  should 
he  taken  to  ensure  a due  regard  to 
their  religious  convictions.  Rep. 
Educ.  Com.  1866.  Evid.  3436-3430. 
And  see  Hans.  Deb.  vol.  cxcii.  p.  407. 
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wish  their  children  to  be  taught  any  particular  doctrine,  to  with- 
draw them  from  the  schools  at  the  time  religions  instruction  is 
given.  At  first  this  clause  was  strenuously  opposed  by  the  clergy 
of  the  Established  Church,  who  deprecated  the  withdrawal  of  any 
children  from  their  own  oversight  and  pastoral  care,  and  who  feared 
that  even  this  concession  to  Dissenters  would  tend  to  destroy  the 
denominational  character  of  the  schools,  and  lead  to  all  religious 
teaching  therein  being  done  away  with.  But  the  objections  to  the 
operation  of  the  clause  are  gradually  subsiding,  and  the  impression 
is  gaining  ground  amongst  all  parties  that  it  is  fair  and  reasonable. 
The  government  are  desirous  that  the  clause  should  be  so  applied  as 
to  give  protection  and  liberty  to  parents  to  remove  their  children 
from  the  influence  of  any  religious  teaching  which  they  may  deem 
objectionable ; and,  at  the  same  time,  to  secure  that  denominational 
teaching  in  tho  schools  shall  not  be  interfered  with.  Thus  inter- 
preted, the  principle  of  the  conscience  clause  is  now  acted  upon  ‘ in 
almost  every  school.’  p The  draft  report  proposed  by  the  chairman 
of  the  Commons’  committee  of  1866  recommended  that  it  should 
be  rigidly  enforced  in  every  instance,  under  penalty  of  the  suspen- 
sion of  the  annual  grant  to  any  school  where  it  is  not  acknow- 
1 edged. s This,  howover,  as  wo  shall  presently  explain,  has  not  been 
agreed  to  by  the  government. 

In  conformity  with  the  leading  ideas  in  the  draft  report  above 
mentioned,  a Bill  was  presented  to  the  House  of  Lords,  on  March 
24,  1868,  by  the  Duke  of  Marlborough,  the  Lord  President  of  the 
Council  in  Mr.  Disraeli's  administration,  to  regulate  the  distribution 
of  sums  granted  by  Parliament  for  elementary  education  in  Eng- 
land and  Wales.  This  Bill  was  intended  to  effect  some  important 
reforms,  and  to  initiate  a new  and  more  extended  policy  in  regard  to 
education.  Instead  of  the  Education  Department  being,  as  at  pre- 
sent, merely  administrative,  and  1 following  in  the  wake  of  voluntary 
efforts,’  it  was  proposed  that  Parliament  should  empower  her 
Majesty  to  appoint  a secretary  of  state,  who  should  have  the  whole 
range  of  educational  matters  in  the  United  Kingdom  under  his 
consideration  and  control.  That  besides  administering  the  sums 
granted  by  Parliament  for  educational  purposes,  the  secretary 
should  also,  on  his  own  responsibility,  investigate  the  various  ques- 
tions connected  with  national  education,  and  submit  to  Parliament 
plans  for  the  promotion  thereof.  Also,  that  such  portions  of  the 
Revised  Code  as  relate  to  the  terms  upon  which  the  educational 
grant  shall  be  administered,  should  be  embodied  in  an  Act  of  Par- 
liament. That  hereafter  the  condition  requiring  all  schools  aided 


* Duke  of  Marlborough  (LordPre-  vol.  cxcii.  p.  1158. 
sident  of  the  Council).  Hans.  Deb.  ' Report  of  1866,  p.  xvi. 
vol.  cxc.  pp.  500, 501.  And  see  Ibid. 
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by  the  state  to  be  in  connection  with  some  religions  denomination, 
should  be  dispensed  with,  and  payments  be  made  for  results  ob- 
tained in  regard  to  secular  teaching  alone.  Nevertheless,  that 
denominational  schools  might  continue  to  receive  state  aid,  pro- 
vided that,  when  reqnired  by  the  circumstances  of  the  particular 
case,  management  clauses  (otherwise  called  ‘ conscience  clauses  ’) 
for  the  protection  of  the  rights  of  children  of  other  denominations 
attending  the  school,  are  duly  inserted  in  their  trust-deeds.  To 
avoid  misapprehension,  it  was  proposed  to  insert,  in  the  schedules 
of  this  Bill,  the  management  clauses  of  the  Church  of  England, 
the  Wesleyan,  the  Congregational,  the  Roman  Catholic,  the  Jewish, 
and  other  denominational  schools,  as  at  present  used  by  those  re- 
ligious bodies.  It  was  also  intended  that  the  Bill  should  state  under 
what  circumstances  the  government  would  require  the  acceptance 
of  a ‘ conscience  clause  ’ by  the  trustees  of  a Church  of  England 
school,  and  the  precise  terms  wherein  that  clause  should  be  here- 
after framed. 

This  would  have  ofTered  a fair  and  reasonable  settlement  of  ques- 
tions that  have  hitherto  proved  difficult  and  embarrassing.  If  a 
purely  secular  school  presents  its  scholars  for  examination,  the  state 
would  not  refuse  to  examine  and  pay  for  the  results  of  their  teach- 
ing. On  the  other  hand,  by  a change  in  the  terms  of  the  ‘ conscience 
clause,’  it  could  be  made  generally  acceptable  both  to  Churchmen 
and  to  Dissenters  : that  is  to  say,  by  the  omission  of  the  word 
‘doctrine,’  which  occurs  only  in  the  trust-deeds  of  Church  schools. 
This  would  have  afforded  equal  security  to  all  against  the  teaching 
of  the  peculiar  tenets  of  any  Church  or  sect  to  children  of  another 
denomination,  while  it  would  secure  religious  instruction  to  all 
whose  parents  might  desire  that  they  should  receive  it.r 

But  owing  to  the  difficulties  encountered  by  ministers  in  the 
House  of  Commons  during  this  session,  the  government  announced 
their  intention  of  not  proceeding  with  their  Bill.  It  was  accord- 
ingly withdrawn  on  May  18.  In  regard  to  the  conscience  clause,  it 
was  determined  that  there  should  be  no  deviation  from  the  present 
practice,  or  from  the  principles  at  present  acted  upon  by  the  Educa- 
tion Department,  until  the  direct  sanction  of  the  legislature  had 
been  obtained.* 

Contemporaneously  with  the  introduction  of  the  government 
Bill,  a larger  and  more  comprehensive  measure,  to  provide  ele- 
mentary education  in  England  and  Wales,  was  brought  in  by  Mr. 
Bruce,  the  Vice-President  of  the  Education  Committee  in  Earl 
Russell’s  administration.  After  undergoing  some  discussion  in  the 
House,  this  Bill  was  also  withdrawn,  on  June  24,  1868.  But  it  will 


' Duke  of  Marlborough’s  speech,  ’ Ibid.  vol.  cxcii.  pp.  406-411, 1168. 
Ilans.  Dob.  vol.  cxci.  pp.  105-129.  And  see  31  & 32  Viet.  c.  118,  sec.  12. 
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probably  be  rc-introducod,  and  become  in  substance  the  law  of  the 
land,  at  an  early  period.1 

The  establishment  at  the  head  office,  in  London,  con- 
sists of  a permanent  secretary  (with  a salary  of  1,500/. 
per  annum),  two  assistant  secretaries,  ten  examiners,  fifty- 
four  clerks,  seventy-eight  inspectors,  and  twenty-three 
inspectors’  assistants,  together  with  an  advising  counsel, 
an  architect,  an  accountant,  and  a private  secretary  to  the 
Vice-President.11  All  the  patronage  of  the  department, 
whether  it  be  direct,  or  by  nomination  for  competition 
under  the  civil  service  competitive  system,  is  in  the  hands 
of  the  Lord  President.’ 

The  correspondence  of  the  department  is  conducted  by 
the  secretary,  but  always  in  the  name  of  ‘ My  Lords  ’ the 
members  of  the  Committee  of  Council  on  Education.  In 
fact,  every  letter  that  leaves  the  office  is  written  in  the 
name  of  * My  Lords,’  even  though  it  may  be  but  the  de- 
cision of  an  assistant  secretary,  or  of  an  examiner,  upon 
a minor  point  of  practice,  and  may  not  even  have  been 
seen  by  the  secretary.  In  this,  as  in  other  public  depart- 
ments, for  the  transaction  of  ordinary  business,  the  per- 
manent officer  is  trusted  with  the  name  of  the  department 
as  he  might  be  with  a common  seal.  He  uses  it  on  his 
own  responsibility,  and  if  he  misuses  it,  the  appeal  lies  to 
his  chiefs.  In  the  great  mass  of  daily  business,  it  is  im- 
possible to  submit  every  letter  to  the  official  head : and 
where  a case  is  clear,  and  according  to  precedent,  the 
secretary  would  be  justified  in  deciding  it  himself,  in  the 
name  of  ‘ My  Lords.’ w Any  case  which  fairly  admitted 
of  doubt,  or  wherein  the  writer  had  made  a special  re- 
quest that  the  responsible  minister  should  be  consulted, 
he  would  carry  to  his  superior  officers  ; upon  whom  de- 
volves the  sole  responsibility  to  Parliament  for  every  act 

' Hans.  Deb.  vol.  cxcii.  p.  1083.  Bill  Class  IV.  p.  12. 

No.  04.  For  an  analysis  and  com-  ’ Report,  Committee  on  Educa- 
parison  of  both  Bills,  see  Dublin  lion,  1866.  Evid.  217,  218,  631. 
Review,  July  1808,  p.  174.  - Ibid.  146-147, 281-201,327-330. 

" Civil  Service  Estimates,  1808-0, 
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of  administration.*  Letters  on  minor  points  are  drafted 
under  the  directions  of  the  examiners,  and  are  usually 
signed  by  an  assistant  secretary/ 

The  Science  and  Art  Department  for  the  United  Kingdom. 

By  an  order  in  council,  issued  in  February,  1856,  the 
Department  of  Science  and  Art  (previously  under  the 
direction  of  the  Board  of  Trade)  was  transferred  to  the 
superintendence  of  the  Education  Committee  of  the  Privy 
Council. 

The  Department  of  Science  and  Art  owes  its  origin  to 
suggestions  contained  in  the  second  report  of  the  Commis- 
sioners for  the  Exhibition  of  1851,  which  being  favour- 
ably entertained  by  the  government,  the  cooperation  of 
Parliament  was  invited,  by  the  speech  from  the  throne  at 
the  opening  of  the  session  of  1852-3,  in  a ‘ comprehensive 
scheme  for  the  advancement  of  the  Fine  Arts  and  of 
Practical  Science.’  In  furtherance  of  this  idea,  the  Lords 
of  the  Treasury,  in  March,  1853,  authorised  the  establish- 
ment of  a new  department,  under  the  direction  of  the 
Board  of  Trade,  to  be  called  the  Department  of  Practical 
Science  and  Art. 

Already,  in  1837,  a government  school  for  the  study  of 
Ornamental  Art  and  Design,  as  applied  to  manufactures, 
had  been  established,  pursuant  to  a report  of  a committee 
of  the  House  of  Commons  in  1836,  on  Arts  and  Manufac- 
tures, which  recommended  that  ‘ specimens  from  the  era 
of  the  revival  of  the  arts,  everything  in  short  which  ex- 
hibits in  combination  the  efforts  of  the  artist  and  work- 
man,’ should  be  collected  together  for  the  use  of  art- 
students."  This  recommendation  was  afterwards  carried 
into  effect  by  the  South  Kensington  Museum ; whilst  in 


* Report,  Com.  on  Education,  access  to  the  Lord  President  when 
180o.  Evid.  200-202,  007,  800-873.  necessary.  Ibid.  208-214. 

The  Secretary  invariably  communi-  1 Ibid.  330. 

cates  with  the  Vice-President  upon  * Commons  Papers,  1830,  vol.  ix. 

official  business  : though  he  has  free  p.  1. 
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1838,  about  1,500/.  was  expended  in  the  purchase  of  ob- 
jects of  ornamental  art  for  the  benefit  of  the  School  of 
Design.*  From  this  school  several  branch  institutions 
emanated,  in  various  parts  of  Great  Britain.  These  were 
conducted  with  varying  success.  Two  enquiries  were 
subsequently  made  into  the  progress  of  the  Government 
School  of  Design,  one  in  1847 — by  the  Board  of  Trade, b 
the  other  in  1849,  by  a committee  of  the  House  of  Com- 
mons.® The  result  was  the  organisation,  in  1852,  of  a 
department  of  practical  art,  which  should  endeavour,  by 
means  of  elementary  art  schools  and  museums,  to  foster 
and  encourage  a taste  for  art  amongst  all  classes  of  the 
community  throughout  the  kingdom,  and,  by  establishing 
central  institutions  in  London  and  elsewhere,  to  train 
teachers,  and  supply  higher  instruction  in  special  branches 
thereof.  A museum  of  practical  geology  and  mineralogy 
was  also  founded  by  government,  and  a school  for  instruc- 
tion in  mining,  metallurgy,  and  various  manufactures. 
The  Department  of  Practical  Art,  the  Jermyn  Street 
Museum  of  Practical  Geology,  and  the  Royal  School  of 
Mines  were  all  merged  into  and  placed  under  the  control 
of  the  Science  and  Art  Department  of  the  Board  of  Trade 
in  the  year  1 853. 

The  Department  of  Science  and  Art  is  furthermore  en- 
trusted with  the  prosecution  of  the  Geological  Survey  of 
the  United  Kingdom,  and  the  collection  and  publication 
of  mining  records.*1  It  has  charge  of  the  National  Por- 
trait Exhibition,  which  is  one  of  great  historical  interest, 
and  owes  its  origin  to  certain  suggestions  made  by  the 
Earl  of  Derby,  in  1865.* 


* Commons  Tapers,  18(30,  vol.  xvi. 
pp.  629, 660. 

6 Ibid.  1847,  vol.  lxii.  pp.  470, 016. 

' Ibid.  1849,  vol.  xviii.  p.  1. 

* In  regard  to  the  progress  of  the 
Geological  Survey,  and  the  present 
condition  of  the  Jerayn  Street  Mu- 
seum and  School  of  Mines,  see  Civil 
Service  Estimates,  1868-9,  Class  IV. 
pp.  30,  34. 


• Ibid.  1867-8,  Clasa  IV.  p.  17. 
This  collection  must  not  be  con- 
founded with  the  National  Portrait 
Gallery,  which  is  under  the  control 
of  fifteen  trustees,  who  were  first 
appointed  in  1857,  and  who  report 
annually  to  the  Lords  of  the  Treasury 
(see  Commons  Papers,  1807, No.  274). 
In  like  manner  the  National  Gallery 
of  Paintings  is  controlled  by  trustees, 


Science 
and  Art 
Depart- 
ment. 


Digitized  by  Google 


G5‘2 


TI1E  DEPARTMENTS  OF  STATE. 


Science 
and  Art 
Depart- 
ment 


Navigation  schools  for  the  instruction  of  officers  of  the 
mercantile  marine,  and  youths  intended  for  a seafaring 
life,  have  been  instituted  in  different  parts  of  the  United 
Kingdom,  and  placed  under  the  superintendence  of  the 
Science  and  Art  Department/  In  1864,  the  government 
decided  upon  founding  a school  of  naval  architecture,  for 
the  scientific  education  of  shipbuilders ; which  is  also 
under  the  direction  of  this  department.  Though  pri- 
marily intended  for  the  instruction  of  government  pupils, 
to  be  employed  in  the  Admiralty  dockyards,  this  school 
is  also  made  available  to  the  public  generally,  with  a view 
to  its  becoming  a great  national  institution,  for  the  service 
both  of  the  royal  navy  and  of  the  mercantile  marine/ 
The  school  is  working  well.h  During  Sir  R.  Peel’s  ad- 
ministration (1841-46),  a similar  institution  was  esta- 
blished at  Portsmouth,  to  which  selected  pupils  from  the 
other  dockyards  were  sent  for  instruction  ; and  it  proved 
very  serviceable.  When  Sir  James  Graham  became  First 
Lord  of  the  Admiralty,  in  1853,  this  school  was  abolished, 
a step  which  operated  very  injuriously  to  the  maritime 
interests  of  the  country,  so  that  its  re-establishment  pro- 
duced general  satisfaction.1 

The  attention  of  the  Science  and  Art  Department,  as 
well  as  of  the  public  generally,  has  been  lately  directed 
to  the  necessity  for  making  more  liberal  provision  for  the 
encouragement  of  technical  education,  and  the  scientific 
instruction  of  the  artisan  classes/  The  following  questions 


who  are  appointed  by  the  First  Lord 
of  the  Treasury,  and  who  report  an- 
nually to  the  Treasury.  Ibid.  No. 
178.  See  a debate  in  the  House  of 
Common*  on  August  1,  1807,  on  the 
National  Art  Collection*,  and  their 
future  administration. 

1 See  Captain  Ryder'*  Report*  on 
Navigation  School*, Commons  Paper*, 
18.71),  vol.  xxi.  pt.  2.  p.  588;  ibid. 
1880,  vol.  xxiv.  p.  114  ; and,  in  sub- 
sequent years,  Captain  Donnelly’s 
Report*  on  Science  and  Navigation 
Schools;  appended  to  the  Annual 


Reports  of  the  Science  and  Art 
Department  of  the  Com.  of  Coun. 
on  education. 

* Ibid.  18(4,  vol.  xxxvii.  p.  Oil. 
Han*.  Deb.  vol.  clxxiii.  pp.  1112, 
1.108 ; vol.  clxxvi.  p.  408.  Civil 
Service  Estimates,  1808-9,  Class  IV. 
p.  24. 

11  Ilans.  Deb.  vol.  clxxvii.  p.  1158; 
vol.  clxxxiv.  p.  1572;  vol.  elxxxvii. 
p.  1840. 

1 Ibid.  vol.  clxxxiv.  p.  1672. 

) The  Schools  Inquiry  Commis- 
sion made  a special  report  in  1807 
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were  addressed,  in  November  1867,  to  Chambers  of  Com- 
merce throughout  the  kingdom  : — 

1.  What  trades  are  now  being  injured  by  the  want 
of  a technical  education  ? 

2.  How,  and  in  what  particulars,  are  they  injured  ? 

3.  How  do  other  countries,  from  their  greater  atten- 
tion to  technical  instruction,  absorb  our  trade  ? 
Give  instances,  and,  if  possible,  statistics. 

4.  What  plan  of  technical  education  would  remedy 
the  evil? 


Copies  of  answers  received  to  these  queries — together 
with  reports  upon  technical,  industrial,  and  professional 
instruction  in  various  foreign  countries — were  laid  before 
Parliament.4  And  on  March  24,  1868,  the  House  of 
Commons  appointed  a select  committee  to  enquire  into 
the  provisions  for  giving  instruction  in  theoretical  and 
applied  science  to  the  industrial  classes.  The  debate  on 
this  motion  proved  the  necessity  for  additional  exertions 
to  secure  the  ancient  superiority  of  British  workmen  over 
their  continental  competitors,  while  it  also  showed  that 
the  government  had  not  been  supine  in  the  matter.1  The 
committee  reported,  on  July  15,  a series  of  valuable  sug- 
gestions for  the  promotion  of  scientific  instruction  in 
England,  together  with  much  evidence  taken  by  them  on 
that  subject.”1 


concerning  information  received  by 
them  that  the  Industrial  Exhibition 
of  1’aria  in  18(17  furnished  evidence 
of  a decline  in  the  superiority  of 
certain  branches  of  English  manu- 
facture over  those  of  other  nations, 
which  was  attributed,  in  part,  to  the 
want  of  technical  education  in  Eng- 
land. They  were  induced  to  make 
this  report  as  the  prosecution  of  any 
enquiry  into  this  subject  appeared  to 
be  beyond  their  powers.  Commons 
Papers,  18(57,  vol.  xxvi.  p.  201.  See 
also  Air.  Scott  Russell's  paper  in 
Macmillan's  Magazine,  April,  1808. 
And  copy  of  minutes  on  the  munifi- 
cent gift  of  100,000/.,  by  Mr.  Whit- 
worth, to  found  30  scholarships,  of 


the  annual  value  of  100/.  each,  for 
the  further  instruction  of  young  men 
in  mecbunical  science.  Com.  Papers, 
1807-8,  No.  104,  L 

k Seo  Commons  Papers,  1807-8, 
Nos.  13,  33,  1 08.  And  the  transla- 
tion, with  notes,  of  the  Report  of  the 
Commission  on  Technical  Instruction 
appointed  bv  the  French  government 
in  1803.  T'o  this  is  appended  a sum- 
mary of  the  aid  given  by  the  British 
government  to  technical  education,  a 
list  of  the  science  and  art  schools  in 
the  United  Kingdom  to  January  1, 
1808,  &c. 

1 llans.  Deb.  vol.  cxci.  p.  100. 

" Commons  Papers,  1807-8,  No. 
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The  govemmeut  have  also  resolved  to  enlarge  the 
grants  for  secular  instruction  (beyond  reading,  writing, 
and  arithmetic)  in  elementary  schools ; and,  in  order  to 
assist  artisans  who  may  show  an  aptitude  for  scientific  in- 
struction, have  created  scholarships  or  exhibitions  for  the 
encouragement  of  science  instruction,  and  for  the  support 
of  students  of  the  industrial  classes  while  continuing 
their  education.  These  are  intended  to  supplement  exist- 
ing action  on  the  part  of  the  Science  and  Art  Department, 
and  by  promoting  secular  instruction  in  elementary  schools, 
to  form  a connecting  link  between  them  and  the  science 
and  art  schools  and  classes.” 

The  Department  of  Science  and  Art  is  charged  with  the 
administration  of  the  South  Kensington  Museum,  an 
institution  which — like  the  department  itself — may  be 
said  to  have  arisen  from  the  Great  Exhibition  of  1851  ; 
inasmuch  as  Parliament  voted  5,000/.  for  the  purchase  of 
articles  out  of  that  Exhibition,  which  were  afterwards 
deposited  in  the  Museum  at  South  Kensington. 

This  museum,  however,  was  not  formally  opened  as  a 
separate  institution  until  1857,  when  it  began  to  embody, 
on  a larger  scale  than  had  hitherto  been  attempted,  the 
suggestions  and  recommendations  of  successive  parliamen- 
tary committees  since  1836  for  the  improvement  of  in- 
dustrial art  in  this  country.  The  collections  in  this 
museum  now  consist  of — 1.  Objects  of  Ornamental  Art, 
as  applied  to  Manufactures,  with  an  Art  Library ; 2. 
British  Pictures,  Sculpture,  and  Engravings ; 3.  Architec- 
tural Examples ; 4.  Appliances  for  Scholastic  Education ; 
5.  Materials  for  Building  and  Construction ; 6.  Substances 
used  for  Food ; 7.  Animal  Products ; 8.  Models  of  Pa- 
tented Inventions ; and  9.  Reproductions  by  means  of 
Photography  and  Casting.0  On  three  days  in  the  week 
the  museum  is  freely  open  to  the  public,  and  on 

0 Copy  of  Minute,  &c.,  of  the  Edu-  cxci.  p.  ISO. 
cntion  Committee  on  Scientific  In-  0 Commons  Tapers,  18(50,  vol.  xvi. 
struction,  Commons  Tapers,  18(57-8,  pp.  520,  Col. 

Xo.  103.  And  see  linns.  Deb.  vol. 
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other  three  days  to  students  ; the  general  public  may  also 
attend  on  these  days,  on  payment  of  a small  entrance 
fee.p 

It  is  an  important  branch  of  the  system  of  Art  Educa- 
tion, that  the  South  Kensington  Museum  is  supported  by 
government,  and  is  made  use  of  as  a central  repository 
for  choice  examples  of  foreign  and  domestic  art.  It  is 
also  entrusted  with  the  distribution  of  specimens  of  art 
(as  gifts)  to  provincial  museums  and  schools  of  art ; and 
with  the  circulation,  by  way  of  loan,  of  similar  articles  for 
local  exhibitions,  museums,  and  schools  of  art  throughout 
the  kingdom  ; also  of  books  from  the  Art  Library  to  local 
art  schools.  A travelling  collection  of  articles  from  each 
division  of  the  Central  Museum  has  been  organised,  which 
is  sent  in  rotation  to  local  schools  of  art,  upon  certain 
conditions,  a practice  which  has  proved  most  serviceable 
to  art  students  who  frequent  such  schools.7 * * * 11 

The  kindred  institution  of  the  new  College  of  Science 
in  Dublin,  which  was  founded  in  1867,  as  a strictly 
instructional  institution,  in  place  of  the  old  Museum  of 
Irish  Industry,  which  has  ceased  to  exist,  its  exhibitional 
functions  having  been  merged  into  the  Koyal  Dublin 
Society  for  the  promotion  of  arts,  manufactures,  &c.,r 
together  with  the  Dublin  Zoological  Society,  are  also 
connected  with,  and  enriched  by  contributions  from,  the 
Department  of  Science  and  Art.  Similar  museums  of 
science  and  industrial  art,  and  of  natural  history,  have 


7 Thorn.  Official  Directory  of 
United  Kingdom,  1868,  p,  177.  The 
annual  average  of  visitors  to  the  Mu- 
seum from  1867  to  1887  (excluding 
1862,  the  year  of  the  Exhibition ) has 
been  624,714.  Civil  Service  Esti- 
mates, 1888-9,  Class  IV.  p.  29.  New 
and  magnificent  buildings  are  in 
course  of  erection  for  the  accommo- 

dation of  the  Museum.  Ibid. 

’ Commons  Papers,  I860,  vol.  xvi. 
pp.  711,  739.  Kep.  Sel.  Com.  on 
Paris  Exhibition,  Commons’  Papers, 

1887,  vol.  x.  pp.  614,  646,  6-58. 

A catalogue  of  the  printed  works 


of  all  countries  relating  to  the  fine 
arts,  from  the  invention  of  print- 
ing up  to  the  year  1885,  is  in  course 
of  preparation,  and  is  being  printed 
weekly  in  Notes  and  Queries.  The 
first  scheme  for  publishing  this  uni- 
versal art  catalogue  was  objected  to 
by  the  House  of  Commons,  but 
grants  have  been  since  obtained  for 
the  prosecution  of  the  work.  Hans. 
Deb.  vol.  rlxxxvii.  p.  391  ; ibid.  vol. 
cxc.p.  1218;  vol.cxcii.pp.  1185-1172. 

' Papers  relating  to  the  College 
of  Science  (Dublin),  &c.  Commons 
Papers,  1867,  vol.  lv.  p.  777. 
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been  established  in  Scotland  in  connection  with  this 
department.’ 

The  South  Kensington  Museum  is  under  the  control  of  a 
General  Superintendent,  who  is  at  present  (1809)  also  the 
Secretary  of  the  Science  and  Art  Department.  And  there 
are  three  Museum  Superintendents,  ‘ one  for  works  and 
lighting,  another  for  the  arrangement  of  objects  of  science 
and  art,  and  the  third  for  custody,  police,  and  general 
duties,’  * besides  three  keepers,  and  ten  assistant  keepers." 

It  is  customary  for  Parliament  to  vote  a sum  of 
10,000/.  annually,  to  be  appropriated  to  the  purchase  of 
works  of  art,  to  be  deposited  in  this  Museum.  No  pur- 
chase is  made  from  this  fund  without  the  approval  of  the 
presiding  officers  of  the  Science  and  Art  Department,  and 
they  are  advised  in  such  matters  by  the  Art  referees/ 

A minute  of  the  Education  Committee,  dated  March 
17,  1863,  created  two  permanent  Art  referees  of  the 
Kensington  Museum — one  to  be  ‘ responsible  for  advising 
the  Board  in  respect  of  the  purchase  of  all  classes  of 
objects  of  art  (whether  ornamental  or  industrial,  ancient 
or  modern),  except  modern  (dating  from  1750)  pictures, 
sculpture,  and  engravings,’  the  other,  to  advise  in  regard 
to  the  aforesaid  exceptions.  The  first  referee  made  a 
point  of  visiting  the  Continent  every  year  in  search  of 
works  of  art  to  be  added  to  the  Museum.  It  was  also 
his  duty  to  procure  casts  or  other  reproductions  of  works 
of  art  in  museums  and  public  buildings  both  at  home  and 
abroad,  which  should  either  remain  at  the  Kensington 
Museum,  or  be  circulated  amongst  the  affiliated  museums, 
or  loaned  to  local  exhibitions,  in  various  parts  of  the 
country.”  But  in  1868,  government,  upon  the  advice  of 


■ Civil  Service  Estimates,  1868-9, 
Class  IV.  pp.  31-33.  Rep.  Sel.  Com. 
J’aris  Exhibition,  1807,  pp.  10,  22, 
24.  And  see  Report  of  Committee 
to  enquire  into  the  constitution, work- 
ing, and  success  of  the  Government 
Schools  of  Art,  and  into  the  system 
under  which  the  parliamentary  grants 
for  promoting  national  education  in 


art  are  distributed  and  administered. 
Commons  Papers, 1864,  vol.  xii.  p.  189. 

* Hans.  Deb.  vol.  clxxxvii.  p.  066. 
Rep.  Com.  Paris  Exbib.  p.  10. 

“ Civil  Serv.  Est.  1868-0,  IV.  p.  28. 
' Hans.  Deb.  vol.  clxxxvii.  p.  603. 
Rep.  Com.  Paris  Exhib.  pp.  24,  42. 

* Rep.  Com.  Paris  Exhib.  1867, 
p.  24. 
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a departmental  committee  of  enquiry,  abolished  these 
offices,  and  in  lieu  thereof  consulted  gentlemen  skilled  in 
different  branches  of  science  and  art,  as  to  intended  pur- 
chases, paying  them  according  to  a set  scale  of  fees.1 

The  South  Kensington  Museum  is  rapidly  growing  in 
public  estimation,  and  the  distribution  therefrom  of  special 
collections,  illustrating  particular  branches  of  science  and 
art,  to  local  museums  in  England,  Scotland,  and  Ireland, 
is  much  and  increasingly  valued  throughout  the  country. 
It  is  the  means  of  affording  recreation  and  instruction  to 
the  whole  nation,  and  especially  to  the  poorer  classes,  and 
has  tended  greatly  to  improve  the  taste  and  skill  of 
mechanics  and  manufacturers.  This  remark  applies  with 
equal  force  to  the  admirable  collection  of  art  manufacture 
and  implements  of  education  at  the  Central  Museum  itself, 
which  has  attracted  great  attention  abroad,  and  led  to  the 
formation  of  similar  industrial  museums  in  other  lands. 
All  these  results  are  attributable,  for  the  most  part,  to 
the  International  Exhibitions  which  sprang  into  existence 
in  18bl.' 

The  Board  for  the  control  and  management  of  the 
Science  and  Art  Department,  and  its  affiliated  schools,  &c., 
is  composed  of  the  Lord  President  and  the  Vice-President 
of  the  Committee  of  Council  on  Education,  the  controlling 
power,  in  this  as  in  other  matters,  being  with  the  Lord 
President.  None  of  the  other  members  of  the  Education 
Committee  are  consulted  on  the  business  of  this  department. 
The  Board  usually  assemble  about  once  a week,  generally 
at  South  Kensington,  for  the  transaction  of  business.0  To 


* Rime.  Deb.  vol.  cxcii.  pp.  1108, 
1171,  1007. 

b Rep.  Com.  Paris  Exhib.  1807, 
pp.  34,  38-41.  Hans.  Deb.  vol. 
rfxxxix.  p.  1232.  The  Select  Com- 
mittee on  Schools  of  Art,  1804,  re- 
commended ‘that  the  collection  of 
works  of  decorative  art  at  South 
Kensington  be  made  more  generally 
useful  than  at  present  throughout  tho 
country,  especially  in  connection  with 
VOL.  II.  U 


local  museums.'  Accordingly,  the 
annual  grant  for  the  purchase,  loan, 
and  distribution  of  objects  to  schools 
of  art,  or  for  local  exhibition,  has 
since  been  largely  increased.  Civil 
Service  Estimates,  1808-9,  Class  IV. 
p.  26.  See  Hans.  Deb.  vol.  cxcii. 

p.  1161. 

* Rep.  Sel.  Com.  on  Education, 
1866.  Evid.  822, 1329,  2308,  2401, 
&c. 

U 
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advise  and  assist  this  Board,  there  are,  in  addition  to  the 
secretary  and  assistant  secretary,  other  permanent  officers. 
First,  a general  inspector  for  art,  who  is  presumed  to  be 
always  present  at  the  Board  to  answer  questions,  and  to 
advise  upon  reports  in  regard  to  purchases,  &c.  He  also 
superintends  the  various  schools  of  art  throughout  the 
country,  and  conducts  examinations  thereat' 4 In  1851, 
there  were  but  seventeen  art  schools  in  the  provinces,  and 
one  central  school.  There  are  now  (1808)  ninety-eight 
art  schools ; seventy-twb  night  schools,  first  established  in 
1866,  for  the  elementary  instruction  of  workmen,  after 
hours  ; and  588  schools  for  the  poor,  in  connection  with 
this  department.  There  is  also  an  inspector-general  for 
science,  in  connection  with  the  royal  school  of  Naval 
Architecture,  who  superintends  302  schools  for  instruction 
in  science  generally,  including  mathematical,  mechanical, 
and  physical  science.  All  these  schools  are  examined 
yearly,  and  receive  government  aid  in  proportion  to  the 
number  of  pupils  under  instruction.* 

An  annual  report  is  submitted  to  Parliament  by  the 
President  and  Vice-President  of  the  Committee  of  Council 
on  Education,  exclusively  concerning  the  proceedings  of 
the  Science  and  Art  Department  within  the  year,  in 
relation  (1)  to  the  aid  given  to  the  industrial  classes  in 
obtaining  instruction  in  the  branches  of  science  and  art 
which  have  a direct  bearing  on  their  occupations  ; (2)  to 
the  administration  of  the  South  Kensington  Museum  ; and 
(.3)  to  the  condition  of  the  institutions  for  the  promotion 
of  science  and  art  which  are  subject  to  the  superinten- 
dence of  the  department.  Appended  to  this  report  are 
special  reports  from  the  directors,  &c.,  of  the  particular 
institutions  or  scientific  bodies  under  the  control  of  the 
department/  

d Rep.  Com.  Paris  Exhibition,  the  State  for  technical  education  in 
1807,  pp.  6,  0.  Great  Britain  and  in  other  countries, 

• Ibid.  pp.  8, 10.  Civil  Service  Es-  see  ibid.  vol.  clxxxix.  p.  850. 
timates,  1S68-9,  Class  IV.  pp.  24-27.  ' Commons  Papers,  1865,  vol.  xvi. 

Hans.  Deb.  vol.  cxcii.  p.  1 102.  For  a p.  305. 
comparison  of  the  provision  made  by 
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There  is  a separate  vote  on  behalf  of  Public  Education 
in  Ireland,  which  is  administered  by  the  Irish  Commis- 
sioners of  National  Education.  It  amounted  for  the  year 
ending  March  31,  1869,  to  the  sum  of  360,195/.* 

The  Science  and  Art  Department,  however,  is  for  the 
whole  United  Kingdom,  and  takes  charge,  at  present,  of 
the  grants  on  behalf  of  scientific  institutions  in  Ireland.1* 
But  it  is  in  contemplation  to  constitute  a separate  Depart- 
ment of  Science  and  Art  for  Ireland,  similar  to  that  above 
described,  and  to  amalgamate  as  far  as  possible  all  exist- 
ing Irish  institutions,  now  in  the  receipt  of  state  grants 
for  the  encouragement  of  scieuce  or  art.  With  this  view 
a royal  commission  was  appointed  in  1868,  to  report  on 
the  best  means  of  carrying  out  this  object. 

The  Charity  Commissioners. 

In  the  year  1853,  her  Majesty  was  authorised  by  Act 
of  Parliament,1  to  appoint  four  commissioners  (with  a 
secretary  and  two  inspectors)  to  act  as  * The  Charity 
Commissioners  for  England  and  Wales,’  with  power  to 
enquire  into  all  charities  therein,  their  nature  and  ob- 
jects, administration,  management,  and  results,  and  the 
value,  condition,  management,  and  application  of  the 
estates,  funds,  and  income  of  the  same.  In  lieu  of,  or  in 
conjunction  wdth,  the  courts  of  equity — which  in  general 
take  cognizance  of  all  charitable  uses,  or  public  trusts — 
this  Board  is  empowered  to  call  trustees  to  account  for 
the  funds  committed  to  their  charge,  to  appoint  new 
trustees,  rescind  improvident  alienations,  consider  and  adopt 
schemes  for  giving  effect  to  the  donor’s  object,  and  afford 


* Civil  Service  Estimates,  1808-9, 
Class  IV.  No.  14.  But  practically 
the  government  has  no  control  over 
this  expenditure.  The  whole  system 
of  Irish  education  is  at  present  in  on 
unsatisfactory  state,  ana  will  doubt- 
less ere  long  bo  placed  under  a more 
responsible  management.  Ilans.Deb. 
vol.  cxci.  p.  119.  In  1808,  a royal 

V 


commission  was  appointed,  to  enquire 
into  primary  education  in  Ireland. 
Civil  Serv.  Est.  18Gd-9,  Class  VII. 

р. 8. 

h Ibid.  Class  IV'.  pp.  31  -33. 

1 Act  10  & 17  Viet.  c.  137,  amended 
and  extended  by  18  & 19  Viet.  c.  124 
23  & 24  Viet  cc.  134,  136:  24  Viet 

с.  9;  25  & 20  Viet  c,  112. 
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every  species  of  relief  that  may  be  required  by  such 
institutions. 

The  term  ‘ charitable  ’ is  understood  to  include  en- 
dowed schools  (not  being  universities),  and  endowments 
for  education,  whether  of  rich  or  poor,  which  are  subject 
to  the  operation  of  this  law,  and  amenable  to  the  juris- 
diction either  of  the  Court  of  Chancery  or  of  the  Charity 
Commission.1 

All  proposed  alterations  or  improvements,  as  well  as 
all  sales  or  exchanges  of  charity  lands,  require  the  sanc- 
tion of  the  commissioners ; who  are  bound  to  institute 
enquiries  and  make  reports  to  the  Attorney-General,  from 
time  to  time  ; and  also  to  present  to  the  crown  an  annual 
report  of  their  proceedings,  to  be  laid  before  Parliament. 
If  any  legislative  action  be  required  to  give  effect  to  a 
particular  scheme  approved  of  by  the  Charity  Commission, 
a Bill  for  the  purpose,  after  being  sanctioned  by  the  Vice- 
President  of  the  Education  Committee,  should  be  sub- 
mitted to  the  legislature  by  some  member  of  the  govern- 
ment.* 

Under  the  provisions  of  the  Charitable  Trusts  Act  of 
1860,  the  jurisdiction  of  the  Board  was  considerably 
extended,  and  it  now  constitutes  ‘ a distinct  court  of  law, 
as  a subordinate  branch  of  the  Court  of  Chancery.’1  The 
operations  of  the  Board  have  been  attended  with  great 


J See  an  account  of  the  existing 
law  of  charities,  as  affecting  endowed 
schools,  with  particulars  as  to  the 
jurisdiction,  powers,  and  proceedings 
of  the  Charity  Commissioners,  in  the 
report  of  the  Schools  Inquiry  Com- 
mission, presented  to  Parliament  in 
1S6S,  vol.  i.  ch.  iv.  This  chapter 
points  out  the  inadequacy  of  the 
jurisdiction  at  present  exercised  on 
behalf  of  educational  endowments, 
whether  by  visitors,  or  by  the  Court 
of  Chancery  and  the  Charity  Com- 
mission, to  effect  the  needful  reforms. 
These  commissioners  further  recom- 
mend an  enlargement  of  the  powers 
of  the  Charity  Commission,  and  the 


appointment  of  additional  members 
specially  acquainted  with  all  that 
concerns  education,  and  of  sufficient 
weight  and  reputation  to  have  great 
influence  with  the  country.  They 
also  advise  that  one  of  the  new  mem- 
bers should  he  ‘ a member  of  Parlia- 
ment, who  would  bo  able  to  explain 
in  his  place  the  reasons  for  every 
scheme  that  was  proposed,  to  show 
its  relations  to  other  schemes,  and  in 
the  alisence  of  a minister  to  answer 
any  questions  that  might  be  asked  ’ 
(p.  034). 

k Hans.  Deb.  vol.  cxci.  p.  234. 

1 Ibid.  vol.  clxxxvii.  pp.  772,  025. 
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public  advantage,  and  are  of  increasing  magnitude  and 
importance.” 

The  Commissioners  on  Popular  Education,  in  1861, 
advised  that  the  Charity  Commission  should  be  incor- 
porated with  the  Education  Committee  of  the  Privy 
Council,  and  that  the  Privy  Council  be  empowered 
through  this  Committee  (on  Education  and  Charities)  to 
make  ordinances  for  the  improvement  of  educational 
charities,  and  for  the  conversion  to  educational  purposes, 
in  whole  or  in  part,  of  any  charities  which  as  at  present 
administered  had  become  useless  or  objectionable.  These 
ordinances  to  be  laid  before  the  trustees  of  the  respective 
charities  (who  should  be  at  liberty  to  appeal  to  another 
Committee  of  the  Privy  Council  from  any  such  decision), 
and  afterwards  to  be  submitted  for  the  approval  of 
Parliament.”  This  recommendation,  however,  has  not 
been  carried  out ; and  it  is  doubtful  whether  Parliament 
would  sanction  the  transference  of  the  functions  of  a 
^msi-judicial  Board  to  an  executive  and  administrative 
department  of  state.”  It  is  more  likely  that,  pursuant  to 
the  suggestions  of  the  Schools  Inquiry  Commission  of 
1868,  the  powers  of  the  Charity  Commission,  as  an  ad- 
ministrative Board,  and  as  a central  authority,  under  the 
control  of  Parliament,  will  be  extended  and  enlarged. 

The  commission  is  nevertheless  under  the  general 
supervision  and  control  of  the  Privy  Council.p 

The  Board  consists  of  a chief  commissioner,  and  two 
assistant  commissioners,  who  hold  office  during  good 
behaviour,  and  who,  with  the  secretary  and  the  inspec- 
tors, are  declared  to  be  incapable  of  sitting  in  the  House 


” See  Fourteenth  and  Fifteenth  Re- 
ports of  the  Charity  Commissioners, 
for  18(50  and  1807.  I !ep.  Commission 
on  Pop.  Education,  1801,  part  v. 
Charitable  ^Endowment*.  liana.  Deb. 
rol.  cxci.  pp.  1283-1200. 

“ Commons  Papers,  1801,  vol.  xxi. 
part  i.  p.  640. 

° Hans.  Deb.  vol.  clxix.  p.  184. 


p See  a debate  in  the  Ilonae  of 
Commons,  on  June  10,  1804,  on  a 
motion  for  the  appointment  of  a 
select  committee  to  enquire  into  tho 
construction,  expense,  and  working 
of  the  Charity  IJoard.  The  motion 
was  opposed  by  ministers,  and  nega- 
tived. 
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of  Commons.11  The  chief  commissioner  receives  1,500/. 
per  annum,  and  the  assistant  commissioners  1,200/.  each. 
The  fourth  commissioner  is  unpaid,  and  holds  office  during 
pleasure/  This  office  is  always  conferred  upon  the  Vice- 
President  of  the  Education  Committee,  so  as  to  enable  him 
to  represent  the  Board  in  the  House  of  Commons.*  It 
has  no  parliamentary  representative  in  the  House  of 
Lords,  as  the  President  of  the  Council  is  in  no  way  con- 
nected with  it.* 

There  are  now  attached  to  the  Board  four  inspectors, 
a secretary,  and  twenty-seven  clerks,  of  various  grades." 


THE  BOARD  OF  TRADE. 

In  reviewing  the  position  and  duties  of  this  impor- 
tant department  of  state,  it  will  be  appropriate  to  consider 
(1)  its  constitution,  and  (2)  its  functions. 

1 . The  Constitution  of  the  Board  of  Trade. 

The  origin  of  this  department  dates  from  the  year 
1060,  when  Charles  II.  established  two  separate  coun- 
cils, one  for  Trade,  and  another  for  Foreign  Plantations. 
These  two  councils  were  afterwards  united  as  a board, 
which  was  commonly  known  as  the  Board  of  Trade. 
After  undergoing  various  changes,  this  board  was  utterly 
suppressed  and  abolished,  in  1782,  by  the  Act  22  Geo. 
III.  c.  82.’  From  this  time  affairs  of  trade  were  placed 
under  the  direction  of  a committee  of  the  Privy  Council, 
which  was  set  apart  by  order  in  council  in  1786,  as  the 
office  of  the  Committee  of  Privy  Council  for  the  conside- 
ration of  all  matters  relating  to  trade  and  foreign  plan- 
tations ; in  other  words,  as  a Board  of  Trade,  with  juris- 

’ 16  & 17  Viet.  e.  137.  secs.  2,  4,  * Hans.  Deb.  vol.  cxcii.  p.  952. 

6;  amended  by  18  & 10  Viet.  c.  124,  * lbt/1.  vol.  clxxxix.  p.  170. 

sec.  2.  * Civil  Service  Estimates,  1868-0, 

' 16  & 17  Viet.  c.  137,  sec.  1.  Class  II.  No.  20. 

Civil  Service  Estimates,  1868-0,  T Thomas,  Hist  of  Public  Depart- 
Class  II.  No.  29.  meats,  p.  77. 


Digitized  by  Google 


BOARD  OF  TRADE. 


663 


diction  over  the  colonies  of  the  British  crown.  The 
colonies  continued  in  the  charge  of  this  department  until 
the  close  of  the  American  war,  when  they  were  transferred 
to  the  care  of  the  Home  Secretary .w  Until  a very  recent 
period,  however,  all  colonial  acts  requiring  the  confirmation 
of  the  Queen  in  council  were  referred  to  the  Board  of 
Trade,  and  were  made  the  subject  of  minutes  by  the 
President.  But  now  the  Colonial  Office  merely  refers  to 
the  board  such  Acts  as  relate  to  trade,  for  examination 
and  report  thereon.1 

This  Board,  or  Committee,  is  appointed  by  order  in  of  whom 
council  at  the  commencement  of  every  reign.  It  consists  co“Posed' 
of  a president/  with  certain  ex  officio  members,  viz. : — 
the  Archbishop  of  Canterbury,  the  Lord  Chancellor,  the 
First  Lord  of  the  Treasury,  the  principal  Secretaries  of 
State,  the  Chancellor  of  the  Exchequer,  and  certain  other 
Cabinet  Ministers,  with  other  Privy  Councillors  who  do 
not  form  part  of  the  administration,  but  are  added  to  the 
board  either  on  account  of  their  official  position,  or 
because  of  their  special  knowledge  of  colonial  questions. 

Of  this  latter  class,  some  privy  councillors  are  occasionally 
summoned  to  attend  meetings  of  the  board  without  being 
made  permanent  members  thereof.*  So  recently  as  the  year 
1835,  during  the  presidency  of  Mr.  Poulett  Thompson, 
meetings  of  the  board  used  to  take  place,  but  it  was  after- 
wards considered  advisable  to  dispense  with  them,  partly 
on  account  of  its  being  extremely  inconvenient  for  high 
officers  of  state  to  attend,  and  so  by  degrees  the  office 
became  departmental.*  Nevertheless,  within  the  last  few 
years,  it  has  happened  that  several  important  questions  of 
colonial  policy  have  arisen  upon  which  the  government 
have  felt  it  advisable  to  consult  all  the  members  of  the 


w See  ante,  p.  619. 

1 Rwarris  on  Statutes,  p.  008. 
Hans.  Deb.  vol.  cvi.  p.  1120. 

y There  was  also  n Vice-President, 
until  that  office  was  abolished,  as  will 
be  hereafter  mentioned,  in  1867. 


1 Rep.  Com.  Official  Salaries,  I860. 
Evid.  8/2,  878,  059.  Rep.  Com.  on 
Foreipn  Trade,  1864.  pp.  1 28,  120. 

* Rep.  Com.  on  Hoard  of  Admi- 
ralty, 1801,  p.  010. 
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Board  of  Trade.  Upon  these  occasions,  the  whole  board 
lias  been  convened,  and  by  this  means  the  services  of 
various  eminent  men,  professional  and  non-professional, 
who  were  of  the  Privy  Council,  though  not  of  the 
existing  administration,  have  been  secured  for  the  con- 
sideration of  grave  constitutional  questions.  Upon  the 
reception  of  reports  of  this  description  from  the  Com- 
mittee of  Trade,  ministers  have  advised  that  the  same 
should  be  approved  by  the  Queen  in  council,  and  they 
have  afterwards  introduced  bills  into  Parliament  founded 
upon  such  reports. b 

At  the  present  time,  the  Board  of  Trade,  as  a branch 
of  the  executive  government,  means  nothing  more  than 
the  president,  who,  with  the  assistance  of  the  secretaries 
and  other  official  staff,  transacts  all  the  business  which  has 
been  assigned  to  this  department.'  The  president  is  not 
necessarily  and  was  not  invariably  a member  of  the 
Cabinet,  until  after  the  recommendation  of  the  Committee 
on  Foreign  Trade  in  1864,  that  henceforth  he  should 
always  have  a place  therein,  in  order  to  insure  for  his 
advice  and  opinions  on  commercial  matters  a due  consi- 
deration ; which  has  since  been  carried  out.d 

Until  1867,  when  the  office  was  abolished,  there  was 
invariably  a Vice-President  of  the  Board  of  Trade  who 
was  a privy  councillor  and  a member  of  the  administra- 
tion, but  who  never  had  a seat  in  the  Cabinet.  Having 
no  special  or  onerous  duties  to  perform,  the  Vice-Presi- 
dent usually  held  his  office  in  connection  with  that  of 
Paymaster-General,  receiving  (for  the  two  offices)  a salary 
of  2,000/.  per  annum,  being  the  same  as  that  allotted  to 
the  President.'  The  existence  of  two  offices  so  similar 
as  that  of  the  President  and  Vice-President  of  the  Board 


b Sec  ante,  p.  621.  Grey,  Pari.  Gov. 
ed.  1804,  p.  2(2. 

e Hep.  on  Off.  Sal.  1860.  Evid. 
702,  705,  700.  Kep.  on  For.  Trade, 
1804,  p.  249. 

J Itep.  Com.  For.  Trade,  1804. 


Evid.  pp.  168,  246-264.  The  Presi- 
dent has  been  in  the  Cabinet  ever 
since  1806. 

• Ibid.  pp.  128,  240.  Rep.  Com. 
on  Education,  1866.  Evid.  624.  And 
see  ante,  p.  468. 
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of  Trade  proved  most  anomalous  and  unsatisfactory. 
Each  had  an  equal  right  of  access  to  all  official  papers, 
and  it  was  usual  for  the  share  of  business  to  be  under- 
taken by  each  to  be  a matter  of  private  arrangement ; 
the  president,  however,  as  the  chief  officer,  being  held 
responsible  for  everything.  In  the  absence  of  the  presi- 
dent, the  vice-president  filled  his  place,  and,  if  sitting  in 
a different  chamber  to  his  chief,  he  represented  the  de- 
partment in  Parliament,  being  necessarily  held  responsible 
for  his  own  share  in  the  business  of  the  board/  But  at 
length  the  office  of  vice-president  fell  into  an  unsatis- 
factory state  of  irresponsibility.  Being  able  * to  refuse 
to  do  anything,’  whilst  the  president  could  ‘refuse  to 
allow  him  anything  to  do,’  * it  was  evident  that  any 
further  continuance  of  the  office  was  incompatible  with 
the  interests  of  the  public  service.  Accordingly,  advan- 
tage was  taken  of  the  opportunity  afforded  by  an  appli- 
cation of  the  Board  of  Trade  to  the  Treasury  in  1866, 
for  some  addition  to  the  staff,  owing  to  the  large  increase 
of  duty  which  had  recently  devolved  upon  the  board,  to 
appoint  a departmental  committee,  consisting  of  the  vice- 
president  and  the  financial  secretary  of  the  Treasury,  to 
enquire  into  the  constitution  of  the  Board  of  Trade,  with 
a view  to  the  introduction  therein  of  greater  efficiency, 
and  of  a more  economical  administration. 

The  committee  presented  an  elaborate  report  on  the 
state  of  the  office,  specifying  the  new  work  assigned  to 
the  board  within  the  last  few  years,  and  making  nu- 
merous recommendations  for  its  improved  organisation 
and  management. 

The  principal  alteration  suggested  was  that  there  should 
be  but  one  responsible  head  of  the  board,  namely,  the 
president;  that  there  should  be  two  secretaries,  one  of  whom 
should  sit  in  Parliament ; that  the  office  of  vice-president 


' Rep.  on  Off.  Sal.  1850,  Evid.  miralty,  1801,  p.  605. 

775.  Commons  Papers,  1854,  vol.  * Corresp.  Bd.  of  Trade,  Common* 
xxvii.  p.  129.  Rep.  on  Board  of  Ad-  Papers,  1807,  vol.  xxxix.  p.  220. 


Abolition 
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should  be  abolished,  and  that  there  should  be  as  many 
assistant-secretaries  as  might  be  required  for  transacting 
the  business  of  the  board. 

It  was  also  recommended  that  the  office  should  be 
subdivided  into  four  departments,  each  having  an  assist- 
ant-secretary, namely,  one  for  railway  matters,  another 
for  mercantile  marine  matters,  another  for  harbours  and 
foreshores,  and  another  for  general  commercial  business. 
An  Act  was  accordingly  passed  to  carryout  the  arrangement 
for  the  abolition  of  the  office  of  vice-president,  and  to 
allow  one  of  the  secretaries  to  sit  in  the  House  of  Cora- 
mons.h  The  post  of  Paymaster-General,  which  of  late 
years  has  been  usually  held  in  connection  with  this  office, 
is  proposed  to  be  hereafter  attached  to  the  office  of  the 
Judge-Advocate  General.1  And  the  salary  of  the  new 
parliamentary  secretary  has  been  fixed  at  1,500/.,  being 
a reduction  of  500/.  on  the  salary  formerly  given  to  the 
vice-president.* 

The  other  recommendations  of  the  committee,  after 
being  approved  by  the  Board  of  Trade,  were  sanctioned 
by  the  Lords  of  the  Treasury  on  January  7,  1867,  and 
were  directed  to  be  put  into  immediate  operation.11 

Accordingly,  the  office  is  now  divided  into  six  depart- 
ments, each  in  charge  of  an  assistant-secretary  (in  the 
case  of  the  first  four),  or  other  principal  officer.  The 
departments  are  as  follows : — 1.  The  Commercial  and 
Miscellaneous.  2.  The  Eailways  and  Telegraphs.  3. 
That  relating  to  Harbours,  including  Fisheries  and  Fore- 
shores. 4.  The  Mercantile  Marine  and  Wreck.  5.  The 
Statistical.  6.  The  Financial,  which  includes  the  two 
branches,  Seamen’s  Pensions,  &c.,  and  Accounts.1 

Before  proceeding  to  state  the  duties  which  appertain 
to  these  several  departments,  it  will  be  necessary  to  direct 


* Stat.  30  & 31  Viet.  c.  72.  Hans. 
Deb.  vol.  clxxxvii.  p.  07. 

1 Hans.  Deb.  vol.  clxxxv.  p.  358. 

J Ibid.  vol.  clxxxYii.  p.  873. 

* Corresp.  &.c.  ret.  to  the  Board  of 


Trade,  Com.  Tapers,  1007,  vol.  xxxix. 
p.  215. 

1 Ibid.  p.  220.  And  see  Thom’s  Of- 
ficial Directory,  U.  Kingdom,  1808, 
p.  174. 
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attention  to  one  or  two  other  points  affecting  the  consti- 
tution of  the  board. 

In  the  year  1864,  much  dissatisfaction  was  expressed, 
both  in  and  out  of  Parliament,®  at  the  defective  arrange- 
ments which  existed  in  the  Board  of  Trade  for  the  fur- 
therance of  British  interests  in  connection  with  foreign 
commerce.  All  applications  to  and  from  foreign  countries 
were  required  to  be  transmitted  through  the  Foreign 
Office,  which  occasioned  serious  delay  and  inconvenience 
in  commercial  matters.  And  the  inferior  position  hitherto 
occupied  by  the  Board  of  Trade,  as  a branch  of  the 
executive  government,  detracted  from  its  influence  and 
ability  to  deal  successfully  with  mercantile  questions. 
On  April  15,  1864,  the  House  of  Commons  appointed  a 
committee  to  enquire  into  the  existing  arrangements 
between  the  Board  of  Trade  and  the  office  of  Secretary 
of  State  for  Foreign  Affairs  in  regard  to  trade  with 
foreign  nations.  This  committee  reported  much  evi- 
dence, and  also  recommended  : 1.  That  the  Board  of 
Trade  should  be  placed  more  nearly  upon  a footing  with 
the  Foreign  Office,  so  as  to  insure  that  its  opinions  in 
matters  of  trade  might  have  due  weight ; and  that  the 
president  should  always  be  in  the  Cabinet.  2.  That  the 
board  should  be  put  in  direct  communication  with  the 
members  of  the  diplomatic  and  consular  services,  through 
the  Foreign  Office,  in  order  to  facilitate  the  prompt  and 
speedy  transmission  to  the  board  of  information  concern- 
ing foreign  trade.  And  3.  That  an  officer  should  be 
appointed  in  the  Foreign  Office  to  conduct  its  correspond- 
ence with  the  Board  of  Trade."  The  first  recommen- 
dation, we  have  seen,  has  been  complied  with.  On  March 
17,  1865,  the  House  was  informed  that  the  govern- 
ment did  not  intend  to  carry  out  the  second  recommen- 
dation, which,  in  fact,  had  been  only  agreed  to  in 
committee  by  the  chairman’s  casting  vote ; but  that,  in 
conformity  with  the  third  recommendation,  they  had 


■ Cora.  Tap.  1804,  vol.  lviii.  p.  101.  ■ Ibid.  vol.  vii.  p.  284. 
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created  a new  division  in  the  Foreign  Office,  to  be  known 
as  ‘ the  Commercial  and  Consular  Division,’  which  would 
be  charged  with  correspondence  upon  all  commercial 
matters,  whether  with  the  Board  of  Trade  or  any  other 
department  of  the  imperial  government,  or  with  any 
other  persons  or  associations  at  home  or  abroad,  upon 
matters  affecting  the  interests  of  commerce.0 

The  opinion  has  always  been  entertained  by  the  House 
of  Commons,  and  ratified  by  the  practice  of  successive 
administrations,  that  the  control  of  the  Board  of  Trade 
should  never  be  entrusted  to  any  man  who  was  directly 
and  personally  engaged  in  any  branch  of  trade  in  Eng- 
land. For  it  is  the  duty  of  the  minister  of  trade  in  this 
country  to  take  a large  and  impartial  view  of  the  interests 
of  trade,  not  only  as  between  persons  engaged  in  particu- 
lar branches  of  commerce,  but  also  as  to  the  relations 
of  trade  with  the  community  at  large  ; and  it  is  of  the 
utmost  importance,  and  essential  to  the  adequate  discharge 
of  the  functions  of  this  Board,  and  to  the  maintenance 
of  its  credit  and  confidence,  that  the  members  and  pre- 
siding officers  of  the  board  should  be  themselves  free 
from  participation  in  trade,  and  above  suspicion  in  that 
respect.1’  Accordingly,  in  18G5,  upon  Mr.  Goschen 
being  appointed  Vice-President  of  the  Board  of  Trade, 
he  relinquished  his  position  as  head  of  a well-known 
commercial  firm,  and  retired  from  the  directory  of  the 
Bank  of  England.  And  in  1866,  his  successor  in  office, 
Mr.  Stephen  Cave,  at  once  gave  up  his  directorship  in  the 
Bank  of  England,  and  every  other  directorship  he  held  at 
the  time  of  his  appointment,  thinking  it  ‘ inconvenient  that 
public  men  in  his  responsible  position  should  be  supposed 
liable  to  be  actuated  by  personal  or  interested  motives  ’ 
when  dealing  with  commercial  or  monetary  questions.<l 

It  is  very  desirable  that  the  Board  of  Trade  should  be 

0 liana.  Deb.  vol.  rlxxvii.  p.  1880.  Secretary,  and  ex-Vice-Presdt.  of  tho 
Civil  Service  Eatimatea,  1807-8.  Hoard  of  Trade,  liana.  Deb,  vol. 
Claea  II.  p.  8.  And  set)  ante,  p.  613.  cxlv.pp.  1130—1141. 

a lit. lion.  II.  Laboucbcre, Colonial  ’ limi.  vol.  clxxxvi.  p.  100. 


Digitized  by  Google 


BOARD  OF  TRADE. 


6G9 


represented  in  the  House  of  Lords  either  by  the  president 
or  the  parliamentary  secretary  ; but  heretofore  it  has  too 
often  happened  that  both  the  presiding  officers  of  the  de- 
partment have  been  members  of  the  House  of  Commons, 
leaving  the  board  without  any  direct  representative  in  the 
other  House,  or  in  the  Lords’  committees  upon  questions 
concerning  trade,  an  arrangement  that  has  always  proved 
most  inconvenient  and  objectionable.' 

2.  The  Functions  of  the  Board  of  Trade. 

Formerly,  the  Board  of  Trade  was  mainly  a consultative 
department,  with  scarcely  any  administrative  duties  to 
discharge.  But  of  late  years,  under  the  authority  of 
various  Acts  of  Parliament,  a large  and  increasing  amount 
of  executive  business,  of  a very  important  and  multifarious 
character,  has  been  assigned  to  it. 

The  duties  which  now  appertain  to  the  department  are 
principally  as  follows : To  take  cognizance  of  all  matters 
relating  to  trade  and  commerce,  and  the  protection  of  the 
mercantile  interests  of  the  United  Kingdom ; to  advise 
other  departments  of  state  upon  such  questions — the 
Foreign  Office  in  commercial  matters  arising  out  of 
treaties  or  negotiations  with  foreign  powers ; the  Home 
Office  with  respect  to  the  grant  and  provisions  of  charters, 
or  letters  patent  from  the  crown  ; the  Colonial  Office  upon 
questions  affecting  commercial  relations  with  the  colonies, 
and  in  regard  to  the  construction  and  management  of 
lighthouses  abroad ; and  the  Treasury  as  to  alterations 
made  or  contemplated  in  the  customs  and  excise  laws, 
cases  of  individual  hardship  arising  out  of  the  operation  of 
those  laws,  and  points  connected  with  the  said  laws  which 
require  solution.  It  also  frequently  devolves  upon  the 
Board  of  Trade  to  draft  Bills  and  Orders  in  Council  upon 
matters  of  trade.  And  it  is  the  duty  of  the  board  to 
superintend  the  progress  of  Bills  and  questions  before 

' Rep.  on  Off.  Salaries,  1860,  Evid.  126, 136,  329,  784. 
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Parliament  relating  to  commerce:  to  exercise  a super- 
vision over  railway,  patent,  telegraph,  harbour  and  ship- 
ping Bills,  and  other  matters  affecting  trade  or  com- 
merce : and  to  conduct  preliminary  enquiries,  under  the 
authority  of  Parliament,  into  intended  applications  to  Par- 
liament for  local  Bills  : also  to  receive  deputations  from 
parties  whose  interests  may  be  affected  by  measures  re- 
lating to  trade  which  are  pending  in  Parliament.' 

In  1 832  the  Board  of  Trade  was  charged  with  the  duty 
of  collecting  and  publishing  statistical  information.  Since 
1840  it  has  exercised  under  various  statutes  a surveillance 
over  all  railway  companies.  About  the  same  time  the 
Government  School  of  Design  (since  transferred  to  the 
care  of  the  Education  Office)  was  placed  under  its  super- 
intendence ; the  office  for  the  Registration  of  Designs  or 
varieties  of  Manufacture  ; and  the  office  for  the  Registra- 
tion of  Joint  Stock  Companies — with  various  duties  under 
the  Companies’  Act  of  18G2 — have  also  been  attached  to 
it.  Since  1850  a most  important  addition  to  the  functions 
of  the  board  has  been  made,  by  the  Acts  for  regulating 
Merchant  Shipping  and  Pilotage ; for  winding  up  the  Mer- 
chant Seamen’s  Fund,  and  for  Steam  Navigation  Inspec- 
tion ;*  and  a General  Register  Office  for  Merchant  Seamen 
lias  been  established,  and  placed  under  the  superintendence 
of  the  board.”  In  1855  the  Meteorological  department 
was  established.  In  1861  the  Commission  on  Lights, 
Buoys,  and  Beacons  recommended  that  the  duty  of  repre- 
senting the  general  lighthouse  service  in  Parliament,  mov- 
ing and  explaining  the  estimates  concerning  the  same,  &c. 
(a  duty  which  had  been  performed  by  the  Board  of  Trade 
since  the  passing  of  the  Merchant  Shipping  Act  of  1854), 
should  be  formally  assigned  either  to  the  Board  of  Trade 
or  to  the  Admiralty.”  In  1862,  and  again  in  1865, 

* Rep.  Off.  Sal.  I860.  Evid.  700,  ' Commons  Papers,  1847-8,  vol. 

701,  787,  780,  800.  Murray’s  Hand-  xviii.  p,  489.  Ibid.  1854,  vol.  xxvii. 
book,  p.  113.  May,  Pari.  Prac.  ed.  p.  120. 

1808,  p.  080.  Rep.  Com.  For.  Trade,  " Parkinson’s  Under  Govt.  p.  44. 
1864,  p.  141.  ’ The  Trinity  House  Corporation 
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certain  powers  and  duties  in  connection  with  harbours 
and  navigation  under  local  Acts,  were  transferred  from 
the  Admiralty  to  the  Board  of  Trade  ;w  and  authority  has 
been  given  to  the  board  to  make  provisional  orders  for 
the  incorporation  of  pier  and  harbour  companies  ; subject 
to  the  approval  and  sanction  of  Parliament.1  In  1863 
certain  duties,  under  the  Anchors  and  Chain  Cables  Act, 
were  allotted  to  the  board ; and,  by  the  Act  26  and  27 
Viet.  c.  124,  the  board  was  empowered  to  appoint  In- 
spectors of  Alkali  Works,  in  order  to  secure  the  better 
condensation  of  the  muriatic  acid  gas  evolved  therein. 
In  1866  the  rights  and  interests  of  the  crown  in  the  shore 
and  bed  of  the  sea,  and  of  every  channel,  creek,  bay,  and 
navigable  river  (with  certain  exceptions  enumerated  in 
the  schedule  of  the  Act)  of  the  United  Kingdom,  as  far 
up  the  same  as  the  tide  flows  ( i.e.  the  foreshore),  were 
transferred  from  the  management  of  the  Commissioners  of 
Woods  to  that  of  the  Board  of  Trade/  And  in  the  same 
year  the  Standard  Weights  and  Measures  Department 
was  established.  By  the  Sea  Fisheries  Acts  of  1866  and 
1868,  certain  powers  are  conferred  upon  the  Board  of 
Trade  for  the  establishment,  improvement,  inspection,  and 
maintenance  of  such  fisheries  in  Great  Britain.  And  by 
the  Act  29  and  30  Viet.  c.  89,  the  Board  of  Trade  is 
authorised  to  appoint  one  member  to  the  existing  body  of 
conservators  of  the  whole  of  the  upper  part  of  the  navi- 
gable waters  of  the  river  Thames,  within  certain  pre- 
scribed limits,  to  aid  in  maintaining  the  preservation  and 
improvement  of  this  stream.  In  1867,  by  the  Act  30  and 


is  the  body  charged  by  law  with  tho 
administration  of  the  Lighthouse 
system.  The  duty  of  the  Board  of 
Trade  is  confined  to  a general  super- 
vision and  control  of  the  expenditure 
for  this  service.  Mr.  Milner  Gibson 
(l’resdt.  Bd.  of  Trade),  Hans.  Deb. 
vol.  clxxi.  p.  420. 

" By  Acts  25  it  26  Viet  c.  60 ; 28 
& 20  V’ict  c.  100. 

* By  General  rier  and  Harbour 


Act  of  1801.  For  Acts  confirming 
such  Provisional  Orders,  see  20  & SO 
Viet.  cc.  66,  58,  &c. 

1 By  Act  20  & 60  Viet  c.  62  sec. 
7.  See  a memorandum  as  to  the 
duties  of  the  Board  of  Trade  with 
respect  to  foreshores  and  bed  of  the 
sea,  Com.  Papers,  1867-8,  No.  18. 
And  see  Hans.  Deb.  vol.  cxcii.  p. 
1814. 
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31  Viet.  c.  124,  the  Board  of  Trade  was  authorised  to 
appoint  Inspectors  of  Lime  or  Lemon  Juice  to  be  ob- 
tained from  bonded  warehouses  for  use  as  an  anti-scor- 
butic on  ships  navigating  between  the  United  Kingdom 
and  any  place  out  of  the  same ; and  is  required  from  time 
to  time  to  issue,  and  cause  to  be  published,  scales  of 
medicines,  and  medical  stores  suitable  for  different  ships 
and  voyages,  ■with  books  of  instruction  for  dispensing  the 
same.  In  1868,  by  the  Act  31  & 32  Viet.  c.  33,  the 
board  was  authorised  to  collect  and  publish  statistics  of 
the  importation  and  exportation  of  cotton. 

The  board  has,  moreover,  duties  to  discharge  under 
the  Metropolitan  Waterworks  Act  of  1852,  under  the 
Telegraphs  Act  of  1863,  and  under  the  Fisheries  Con- 
vention Act  of  1868.  It  advises  the  crown  in  the  issue 
of  royal  charters,  settling  the  terms  of  such  as  may 
be  granted.  It  is  also  expected  to  originate,  or  to 
watch  over,  all  legislative  measures  connected  with  trade, 
or  affecting  commercial  interests,  with  the  exception 
of  questions  relating  to  customs  or  excise  legislation, 
banking  or  currency ; which  of  late  years  have  been  ex- 
clusively undertaken  by  the  Treasury.’ 

Having  enumerated  the  several  classes  of  duties  "which 
from  time  to  time  have  been  assigned  to  the  performance 
of  the  Board  of  Trade,  we  now  proceed  to  state  the  par- 
ticular departments  which  have  been  entrusted  with  the 
execution  of  the  same. 

It  has  been  already  mentioned  that  a new  classification 
of  the  office  took  place  in  1867,  whereby  it  was  divided 
into  six  departments,*  the  special  duties  of  which  are  as 
follows : — 


• Report  of  Commons  Com.  on  * See  tmU,  p.  COO. 
Foreign  Trade,  1804,  p.  1‘M. 
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(1)  The  Commercial  and  Miscellaneous  Department, 
including  also  the  Standards  Department. 

To  this  division  is  allotted  the  preparation  of  treaties 
of  commerce  and  navigation  with  foreign  states  or  British 
colonies,  and  questions  connected  therewith  ; also,  mis- 
cellaneous matters,  such  as  art  unions,  copyright,  trade- 
marks, companies,  partnerships,  &c. ; and  generally  all 
questions  concerning  trade  not  assigned  to  any  other 
branch. 

In  1864,  an  Act  was  passed  ‘ to  render  permissive  the 
use  of  metric  -weights  and  measures  in  the  United  King- 
dom.’" This  Act  had  been  long  sought  for  by  the 
advocates  of  decimalism, b and  was  the  result  of  a parlia- 
mentary enquiry  in  1862  by  a Select  Committee  of  the 
House  of  Commons,  appointed  to  consider  ‘ the  practica- 
bility of  adopting  a single  and  uniform  system  of  weights 
and  measures,  with  a view  not  only  to  the  benefit  of  our 
internal  trade,  but  to  facilitate  our  trade  and  intercourse 
with  foreign  countries.’  The  Committee  came  to  the 
unanimous  conclusion  of  recommending  the  introduction, 
* cautiously  and  steadily,’  of  the  metric  or  decimal  system 
in  the  United  Kingdom,  as  the  only  means  for  remedying 
the  great  inconvenience  now  experienced  from  the  mul- 
titude of  weights  and  measures  in  use.'  Since  the  passing 
of  the  Act  above  mentioned,  much  has  been  done  to  pro- 
mote the  practical  adoption  of  the  new  system,  not  only 
in  England,  but  throughout  the  colonies  and  dependencies 
of  the  British  crown.4 

The  Committee  further  recommended  the  establishment 
of  a department  of  weights  and  measures  in  connection 

“ 27  & 28  Viet.  c.  1 1 7.  p.  387. 

b Seo  Report  of  Set.  Coin,  on  • Commons  Papers,  1862,  vol.  vii. 
Decimal  Coinage,  Commons  Papers,  p.  ISO. 

18/52-3,  vol.  xxii.  p.  387.  Two  Re-  A See  papers  relating  to  weights 
ports  of  the  Decimal  Coinage  Com-  and  measures  (East  India),  Commons 
mission,  Com.  Papers,  18/59,  Seas.  2,  Papers,  1807-8,  No.  18,  and  especially 
vol.  xi.  p.  1.  I bul.  1860,  vol.  xxx.  pp.  87,  80. 
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with  the  Board  of  Trade,  to  whom  should  be  entrusted 
the  conservation  and  verification  of  the  standards,  the 
superintendence  of  inspectors,  and  the  general  duties  in- 
cident thereto.  They  also  advised  that  the  proposed 
department  should  take  measures,  from  time  to  time,  to 
promote  the  use  and  extend  the  knowledge  of  the  metric 
system  in  the  offices  of  government  and  among  the 
people. 

Accordingly,  in  1866,  an  Act  was  passed,  authorising 
the  constitution,  in  the  Board  of  Trade,  of  a standard 
weights  and  measures  department,"  in  charge  of  an  officer 
to  be  called  the  Warden  of  Standards,  whose  duty  it  shall 
be  to  take  custody  of  the  imperial  standards,  heretofore 
deposited  in  the  Exchequer  Office,  and  to  conduct  all  such 
comparisons,  verifications,  and  other  operations,  with  re- 
ference to  standards  of  length,  weight,  or  capacity,  in  aid 
of  scientific  researches  or  otherwise,  as  the  Board  of  Trade 
may  direct ; and  to  report  annually  to  the  Board,  for  the 
information  of  Parliament,  on  the  proceedings  and  busi- 
ness of  his  department.  This  Act  also  provides  for  the 
periodical  comparison  and  adjustment  of  the  Board  of 
Trade  standards  with  the  imperial  standards,  copies  of 
which  are  deposited  elsewhere/ 

It  is  intended  that  hereafter  the  functions  of  the  Warden 
of  Standards  shall  be  performed  by  the  Assistant-Secretary 
of  the  Commercial  Department,  who  will  receive  an  allow- 
ance of  100/.  a year  for  this  additional  duty/ 

In  June,  1867,  an  International  Conference  on  weights, 
measures,  and  coins  was  held  in  Paris,  composed  of  re- 


' For  particulars  as  to  the  organi- 
sation of  the  Standards  Department, 
its  proceedings  in  regard  to  the 
metnc  system,  and  other  matters,  see 
First  Report  of  the  Standards  Com- 
mission, July  24,  18<>8,  Commons 
Papers,  1807-8 ; and  First  and  Second 
Reports  of  the  'Warden  of  the  Stan- 
dards, presented  to  Parliament  in 
1807  and  1808. 


' Act  29  & 30  Viet.  c.  82,  secs. 
10-12.  And  see  Hans.  Deb.  vol. 
clxxxiv.  p.  817;  vol.  clxxxv.  p.  40*5. 
See  also  Reports  &c.  on  Standard 
Weights  and  Measures,  Commons 
Papers,  1854,  vol.  xix.  p.  933.  Ibid. 
1804,  vol.  lviii.  p.  021. 

' Civil  Service  Estimates,  1807-8, 
Class  II.  p.  11. 


Digitized  by  GoogI 


BOARD  OF  TRADE.  675 

presentatives  from  twenty  nationalities,  who  unanimously 
agreed  to  recommend  to  the  nations  concerned  the  adop- 
tion of  measures  to  promote  the  study  and  use  of  the  metric 
system  as  extensively  as  possible.11  In  1868,  a Bill  was 
introduced  into  the  House  of  Commons  to  supply  an  omis- 
sion in  the  Act  of  1864,  the  want  of  which  had  made 
that  Act  inoperative — namely,  to  authorise  the  Board  of 
Trade  to  construct  metric  standards  for  the  purpose  of 
verifying  and  guaranteeing  the  accuracy  of  the  metric 
measures  in  use  under  the  said  Act.  The  Bill  further 
provided  that  after  a certain  number  of  years  the  metric 
system  should  be  exclusively  used,  and  the  present  mea- 
sures abolished.  After  a long  debate,  the  Bill  was  read  a 
second  time,  on  May  13,  with  an  understanding  that  it 
should  be  then  dropped  until  next  session.1  Meanwhile, 
a Royal  Commission  was  appointed  to  consider  the  re- 
commendations of  the  International  Conference  and  their 
adaptability  to  the  circumstances  of  the  United  Kingdom, 
which  reported  in  the  autumn  of  1868. 

(2)  The  Railways  and  Telegraphs  Department 

Through  this  division  the  Board  of  Trade  exercises  an  Railway ' 
active  and  vigilant  supervision  over  railways  and  railway  ^rt' 
companies,  not  only  with  respect  to  their  original  forma- 
tion, but  also  as  to  their  subsequent  management.  Rail- 
ways were  first  placed  under  the  Board  in  1840  by  the 
Act  3 & 4 Viet.  c.  97.  A few  years  afterwards,  these 
powers  were  transferred  to  a separate  Board  of  Railway 
Commissioners,  but  in  1851,  by  the  recommendation  of 
the  Committee  on  Official  Salaries  in  1850,  this  Board  was 
abolished,  and  their  powers  resumed  by  the  Board  of 
Trade,  pursuant  to  the  Act  14  & 15  Yict.  c.  64.*  Further 
powers  were  given  by  the  Act  31  & 32  Viet.  c.  119. 

B This  report  was  presented  to  200 ; vol.  cxciii.  p.  423. 
the  House  of  Common*,  pursuant  to  J Rep.  on  Official  Salaries,  1830, 
an  address,  in  1808.  Evid.  000,  &c.  Murray's  Handbook, 

1 Hans.  Deb.  vol.  cxcii.  pp.  170-  p.  114. 
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In  1845,  the  Board  of  Trade  were  charged  to  make 
preliminary  enquiries  in  regard  to  all  proposed  railway 
Bills  ; but  this  plan  proved  unsuccessful,  mainly,  it  is 
alleged,  because  the  enquiries  of  the  officers  of  the  Board 
were  conducted  in  private.  They  saw  the  promoters  and 
opponents  of  the  various  measures  submitted  to  them 
separately,  and  received  from  each  communications  that 
were  not  communicated  to  the  other  party.  Suspicions 
of  unfair  dealing  were  thus  engendered,  that  wholly  de- 
stroyed the  authority  of  their  reports.  The  Parliamentary 
Committees  to  whom  the  Bills  were  afterwards  referred, 
declined  to  be  guided  by  their  conclusions,  and  the  reports 
failed  to  carry  the  weight  to  which  they  were  often  in- 
trinsically entitled.  The  scheme  was  therefore  abandoned, 
and  investigations  into  proposed  railway  undertakings  are 
now  entirely  conducted  by  Committees  of  Parliament, 
notwithstanding  the  obvious  disadvantages  of  this  system, 
which  have  been  increasingly  felt  of  late  years. k 

The  Board  of  Trade,  however,  still  .perform  a duty 
in  connection  with  railway  legislation.  From  1852  to 
1807,  by  virtue  of  a sessional  order  of  the  House  of  Com- 
mons, the  Board  was  required  to  report  to  the  House  upon 
every  intended  railway  or  canal  Bill,  or  Bill  affecting  tidal 
waters  or  harbours.  These  reports  were  designed  merely 
to  call  the  attention  of  the  Committees  on  such  Bills  to 
any  deviations  from  the  ordinary  practice  of  Parliament 
in  regard  to  the  same,  to  evasions  of  the  Consolidation 
Acts,  to  novel  provisions  or  alterations  of  the  general 
law,  and  to  provisions  contrary  to  the  standing  orders. 
This  duty  might  perhaps  have  been  more  suitably  as- 
signed to  some  parliamentary  functionary  instead  of  to 
the  Board  of  Trade.  In  fact,  a similar  duty  is  entrusted 
to  one  of  the  officers  of  the  House  of  Commons.1  It  is 
not,  therefore,  surprising  that  these  reports — having  failed 


‘ Report  of  Set.  Cora,  on  Private  1803,  vol.  viii.  F.vid.  pp.  08, 100,  .3-17. 
Bill  legislation,  Commons  Papers,  1 lin'd,  pp.  20,  30,  135. 
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to  serve  any  useful  purpose,  and  it  being  ‘ notorious  that 
they  were  almost  wholly  neglected,’  ‘ even  by  the  Com- 
mittee to  whom  the  Bills  wore  referred’ — should  now, 
for  the  most  part,  be  dispensed  with.  By  a resolution  of 
the  House  of  Commons,  on  March  14, 18C7,  it  was  agreed 
that  henceforth  those  railway  Bills  only  which  affected 
tidal  waters  or  harbours — which  are  reported  on  under 
the  Harbours’  Transfer  Act  of  1862 — shall  continue  to  be 
reported  upon  by  the  Board  of  Trade. ra  If  any  such 
reports  should  be  unfavourable,  it  would  be  competent 
for  the  Committee  on  the  Bill  to  require  the  attendance  of 
the  professional  officers  by  whom  they  were  drawn  up,  for 
the  purpose  of  testing  their  conclusions  or  making  further 
enquiries.  The  duty  of  the  Board  itself  terminates  upon 
the  presentation  of  the  reports  to  Parliament.” 

By  the  standing  orders  of  both  Houses,  notices  of  in- 
tended applications  to  Parliament  for  railway  Acts  must 
be  deposited  at  the  Board  of  Trade,  together  with  plans, 
&c.  of  the  proposed  railway,  before  the  introduction  of 
the  Bill. 

Before  a new  line  of  railway  can  be  opened  for  traffic, 
notice  must  be  given  to  the  Board  of  Trade,  and  its  per- 
mission obtained,  upon  the  report  of  an  inspector  ap- 
pointed by  the  Board  for  this  and  other  purposes.  So 
also,  when  accidents  occur,  notice  must  be  sent  to  the 
Board,  and  an  inspector  is  generally  directed  to  enquire 
into  the  case,  upon  whose  report  the  Board  may  require 
alterations  to  be  made  in  the  mode  of  working  the  line, 
for  the  greater  protection  and  security  of  the  public. 
And  on  July  13,  1868,  the  House  of  Lords  agreed  to  a 
resolution,  to  be  afterwards  made  a standing  order, 
that  no  railway  Bill  that  proposes  to  increase  existing 
rates  for  conveyance  of  passengers  or  goods  shall  be  read 
a second  time  until  a special  report  from  the  Board  of 

" Corresp.  on  Board  of  Trade,  p.  1800.  And  see  ibid.  voL  clxxxvi. 
Com.  Papers,  1807,  vol.  xxxix.  pp.  p.  704. 

220,  229.  Hans.  Deb.  vol.  clxxxv.  “ Hans.  Deb.  vol.  cxci.  p.  801. 
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Trade  on  the  subject  shall  have  been  laid  before  the 
House.0 

To  this  department  belongs  also  all  business  connected 
with  telegraphs. 

(3)  The  Harbours  and  Fisheries  Department , and  (4)  The 
Marine  and  Wreck  Department. 

These  divisions  are  both  of  them  very  important,  and, 
when  united  together  as  the  marine  department,  trans- 
acted probably  one-half  of  the  ordinary  business  of  the 
Board  of  Trade.  They  are  now  separated  into  distinct 
branches,  and  the  Financial  Department  has  also  been  set 
apart  as  a separate  division.  But  as  these  arrangements 
are  consequent  upon  the  reorganisation  of  the  Board  of 
Trade  in  January  1867,  it  must  here  suffice  to  refer  gene- 
rally to  the  duties  appertaining  to  these  offices  as  the 
same  existed  prior  to  the  recent  changes. 

By  the  Merchants’  Shipping  Act  of  the  17  & 18  Viet, 
c.  104  (extended  and  modified  by  the  Act  25  & 26  Viet, 
c.  63),  it  became  the  duty  of  the  Board  of  Trade  to 
undertake  the  general  superintendence  of  matters  relating 
to  merchant-ships  and  seamen,  and  to  carry  into  execu- 
tion the  provisions  of  this  Act  and  all  other  Acts  on  the 
same  subject,  with  the  exception  of  such  Acts  as  relate  to 
the  revenue.  Accordingly,  it  devolves  upon  the  Board, 
through  the  appropriate  department,  to  grant  certificates 
to  all  masters  and  mates  in  the  merchant  service,  to  super- 
vise consular  accounts,  and  to  control  the  building  and 
maintenance  of  all  lighthouses.  The  protection  of  tidal 
waters,  the  issue  of  orders  concerning  docks,  piers,  and 
harbours,  and  in  relation  to  pilots,  the  administration  of 
the  Merchant  Seamen’s  Fund  Winding-up  Act,  the  super- 


° Hang.  Deb.  vol.  cxciii.  p.  1069. 
For  further  particular*  as  to  the  duties 
nnd  responsibilities  of  the  Board  of 
Trade  in  respect  to  railways  and  rail- 
way accidents,  see  the  speeches  of 
Mr.  Milner  Gibson,  Presdt.  of  the 


Board  of  Trade,  in  Hans.  Deb.  vol. 
clxxvii.  p.  1132;  vol.  clxxx.  p.  1169. 
See  also  t bid.  vol.  clxxxiv.  p.  1602  ; 
and  Corresp.  on  Board  of  Trade, 
Cora.  Papers,  1867,  vol.  xxxix.  p. 
213. 
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intendence  of  investigations  into  collisions  and  other  dis- 
asters at  sea,  the  oversight  of  lifeboats,  and  the  reward  of 
persons  for  saving  life  at  sea  or  on  the  coast,  wreck  and 
salvage  receipts,  pensions  to  the  mercantile  marine,  the 
wages  and  effects  of  deceased  seamen,  the  auditing  of 
shipping  masters’  accounts  throughout  the  kingdom,  and 
assisting  the  Admiralty  in  organising  and  superintending 
the  Naval  Reserve,  so  far  as  it  concerns  merchant  seamen, 
are  all  of  them  matters  which  come  within  the  supervision 
and  control  of  the  Board  of  Trade  through  these  depart- 
ments. 


(5)  The  Statistical  Department. 

This  division  was  created  in  the  year  1832,  and  was  statistical 
originally  intended  to  serve  as  a general  statistical  office, 
not  exclusively  or  even  necessarily  attached  to  the  Board 
of  Trade,  but  exercising  a general  supervision  over  all 
statistical  information  coming  into  the  hands  of  the  Go- 
vernment, with  a view  to  the  publication  thereof  in  one 
uniform  manner.  Hitherto  this  idea  has  been  but  par- 
tially carried  out.  The  Statistical  Department  is  nomi- 
nally subordinate  to  the  Board  of  Trade,  and  its  chief 
officer  entirely  subject  to  the  control  of  the  President ; 
but  in  practice  it  is  usual  to  allow  any  other  branch  of 
the  Government  that  may  require  statistical  information 
to  apply  direct  to  the  chief  of  this  department. 

The  office  is  principally  employed  in  preparing  classi- 
fied returns  of  all  statistics  explanatory  of  the  financial, 
agricultural,  commercial,  and  social  condition  of  the  whole 
British  Empire,  in  abstracting  the  most  important  part  of 
the  statistics  of  other  countries,  and  in  compiling  ac- 
counts, which  are  published  monthly,  of  the  trade  and 
navigation  of  the  United  Kingdom.p  Everything  that 
reaches  the  Foreign  Office  which  has  any  bearing  upon 
our  trade  with  foreign  countries  (and  important  comrnu- 

p See  Report  on  Official  Salaries,  Com.  on  Trnde  with  Foreign  Nations, 

1850,  Evid.  913,  018,  911.  Rep.  of  1804,  pp.  135,  141,  245. 
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nioations  of  this  kind  are  regularly  received  from  the 
British  consuls  abroad),  is  at  once  referred  to  the  Board 
of  Trade.  Hitherto  the  Board  has  not  been  allowed  to 
communicate  directly  with  our  foreign  consuls,  but  only 
through  the  Foreign  Office.'1  But  it  is  probable  that  this 
restriction  will  be  removed  when  the  proposed  reforms 
in  regard  to  the  Board  of  Trade  have  been  carried  into 
effect. 

In  addition  to  the  valuable  reports  which  are  periodi- 
cally issued  by  the  Statistical  Department,  it  is  expected 
to  be  always  prepared  to  furnish  returns  ordered  by  either 
House  of  Parliament,  and  such  other  statistical  informa- 
tion, relating  to  questions  of  public  interest,  as  may  be 
required  by  members  of  the  legislature  or  of  the  govern- 
ment.' A Comptroller  of  Corn  Returns  is  attached  to  this 
office,  whose  duty  it  is  to  collect,  and  prepare  for  publi- 
cation in  the  ‘ London  Gazette,’  weekly  returns  of  the 
average  price  at  which  corn  has  been  sold  at  the  different 
market  towns  in  the  United  Kingdom.  This  information 
was  formerly  made  use  of  to  regulate  the  amount  of  duty ; 
and  it  is  still  serviceable  for  statistical  and  other  purposes." 

The  library  of  the  Board  of  Trade  is  directly  connected 
with  the  Statistical  Office.  It  is  very  extensive,  and,  un- 
like other  departmental  libraries,  is  ‘ far  too  large  ’ for 
the  purposes  for  which  it  is  required.  It  has  been  sug- 
gested that  this  libraiy  should  be  made  available  for  all 
the  government  offices,  and  that  the  Board  should  retain 
only  a small  collection  for  departmental  use.1 

(0)  The  Financial  Department. 

We  have  already  referred  to  the  duties  of  this  division 
in  connection  with  the  old  Marine  Department,  of  which 


i Rep.  on  Off.  Sal.  1850,  End.  dence  before  the  Commons’  Corn- 
857,  858,  807.  mittee  on  Parliamentary  Proceedings, 

' Ibid.  855.  There  are  some  valu-  1802,  p.  40. 
able  suggestions  for  the  more  efficient  • Parkinson,  Under  Govt.  p.  42. 
and  economical  administration  of  this  * Corresp.  rel.  to  Bd.  of  Trade, 
department,  in  Mr.  Leone  Levi’s  Evi-  Com.  Papers,  1867,  vol.xxxix.  p.  221. 
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it  used  to  form  a part.  Particulars  of  the  duties  specially 
belonging  to  the  department,  under  the  new  arrangements, 
will  be  found  in  pp.  7-9  of  the  correspondence  on  the 
Board  of  Trade  laid  before  Parliament  in  1807. 

The  general  oversight  and  control  of  the  business 
transacted  by  the  Board  of  Trade  is  under  the  direction 
of  two  secretaries,  a parliamentary  and  permanent  secre- 
tary, who,  with  the  sanction  of  the  President,  arrange  be- 
tween themselves  the  distribution  of  the  work.  The  great 
increase  of  business  within  the  last  few  years  has,  as  we 
have  seen,  necessitated  the  appointment  of  four  assistant- 
secretaries  and  three  ‘ assistants  to  the  secretaries,’  be- 
sides a large  staff  of  officers  and  clerks,  some  of  whom 
are  professional  men." 

It  only  remains  to  notice  the  Meteoroloijic  Office,  which 
has  lately  been  disconnected  from  the  Board  of  Trade, 
but  was  formerly  a branch  of  the  Marine  Department. 
This  office  owes  its  origin  to  certain  suggestions  made  by 
the  well-known  Lieutenant  Maury,  of  the  United  States 
navy,  to  Sir  James  Graham,  the  then  First  Lord  of  the 
Admiralty,  in  1854.  It  was  first  established  in  the  fol- 
lowing year,  and  has  been  instrumental  in  collecting  and 
publishing  numerous  facts  and  observations  useful  to  navi- 
gators, serviceable  to  seamen,  and  of  public  utility,  as 
contributing  to  the  preservation  of  human  life.  Through 
the  publication  of  ‘storm  warnings ’ and  ‘forecasts’  of 
the  weather,  and  their  extensive  circulation  along  the 
British  coast,  a great  saving  of  life  and  property  has  been 
already  effected  ; and  additional  benefits  may  be  hereafter 
anticipated  from  the  study  of  meteorology,  as  an  applied 
science,  by  those  who  avail  themselves  of  the  investiga- 
tions of  this  office/ 


“ liana.  Deb.  vol.  clxxv.  p.  1001  ; ' See  Reports  of  the  Meteorolog-i- 

vol.clxxxv.  p.3/37.  Civil  Service  Esti-  cal  Department  of  the  Hoard  of  Trade 
mates,  1868-0,  Class  II.  p.  16.  And  in  18/58,  1862,  &c.  I Ians.  Deb.  vol. 
see  ante,  p.  666.  clxxxviii.  pp.  1728-1739. 
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It  is  considered  to  be  doubtfid  whether  meteorological 
science  has  yet  arrived  at  sufficient  perfection  to  admit 
of  ‘ forecasts  ’ of  the  weather  being  made  with  any  cer- 
tainty. But  it  is  undeniable  that  great  public  benefits 
have  resulted  from  the  labours  of  Admiral  FitzRoy,  who, 
until  his  lamented  decease  in  1865,  had  the  oversight  and 
direction  of  this  department.  The  system  of  utilising  the 
observations  of  meteorological  phenomena  for  the  benefit 
of  our  seafaring  population,  which  was  introduced  into 
England  by  Admiral  FitzRoy,  is  being  gradually  adopted 
throughout  the  European  continent  ;w  and  the  British  Go- 
vernment have  been  at  considerable  pains  to  ascertain  by 
what  method  these  researches  could  be  best  continued  so 
as  to  secure  more  decided  and  permanent  advantages  to 
humanity.1 

After  the  death  of  Admiral  FitzRoy,  the  Government 
applied  to  the  Royal  Society  to  be  advised  as  to  the  expe- 
diency of  continuing  the  annual  grants  of  money  for  the 
publication  of  ‘ forecasts  ’ in  the  present  state  of  the 
science  of  meteorology/  This  led  to  the  appointment 
of  a departmental  Committee  to  consider  of  the  Meteoro- 
logical Department,  its  origin,  functions,  the  degree  of 
success  it  has  hitherto  met  with,  and  the  improvements 
required  for  its  more  efficient  service.  This  Committee 
presented  an  elaborate  report  containing  much  valuable 
information.  They  advised  that  the  issue  of  ‘ daily  fore- 
casts ’ of  the  weather  should  be  abandoned,  as  they  had 
not  proved  to  be  generally  accurate  or  useful ; that  the 
issue  of  ‘ storm  warnings  ’ should  be  continued,  but  on 
an  improved  plan ; and  that  new  and  more  comprehen- 
sive duties  should  be  assigned  to  this  department  for  the 
furtherance  of  meteorological  investigations,  as  well  for 
purposes  of  practical  utility  as  for  the  advancement  of 
science.1 

’ linns.  Deb.  vol.  clxxvi.  p.  1608.  * Hans.  Deb.  vol.  elxxix.  p.  1278. 

* lbi<l.  vol.  clxix.  p.  1060 ; vol.  * Report  or  Meteorological  Com- 

clxxv.  p.  1002.  Commons  Papers,  mittee,  Commons  Papers,  1800,  vol. 
1803,  vol.  lxiii.  p.  95.  lxv.  p.  329. 
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At  this  juncture  a change  of  ministry  occurred.  Up 
to  the  close  of  the  session  of  1866  no  steps  had  been 
taken  in  pursuance  of  the  foregoing  recommendations  ; 
but  the  new  Derby  administration  undertook  to  give 
them  a prompt  and  careful  consideration.* 

Early  in  the  year  1867,  after  further  communications 
between  the  Board  of  Trade,  the  Admiralty,  the  Trea- 
sury, and  the  Eoyal  Society,  it  was  announced  that  the 
Government,  feeling  itself  incompetent  to  deal  with  a 
purely  scientific  matter,  had  resolved  upon  detaching 
the  Meteorological  Office  from  the  Board  of  Trade,  and 
transferring  it  to  the  management  of  a Scientific  Com- 
mittee appointed  by  the  Eoyal  Society  (of  which  the 
Hydrographer  to  the  Admiralty  should  be  a member), 
who  would  give  their  time,  labour,  and  talents  gratuitously. 
This  Committee  is  now  charged  with  the  duties  hereto- 
fore performed  by  the  Meteorological  Department.  Its 
operations  comprise  three  distinct  branches : — 1.  Collec 
tion  of  ocean  statistics ; 2.  Issue  of  weather  reports  ; 
3.  Establishment  of  meteorological  observations  in  the 
British  Isles.  The  new  office  is  considered  as  being 
wholly  separated  from  the  state ; its  officers  are  appointed 
and  controlled  by  the  Scientific  Committee  aforesaid,  and 
have  been  notified  that  they  are  not  civil  servants  of  the 
crown,  or  entitled  to  superannuation,  or  compensation 
allowances  in  the  event  of  the  abolition  of  their  offices. 
But  all  appointments  must  be  submitted  for  the  approval 
of  the  Board  of  Trade,  and  the  cost  of  the  establishment 
is  defrayed  out  of  a vote  (fixed  for  the  year-  1868-9  at 
10,000/.)  ‘for  the  Meteorological  Committee  appointed 
by  the  Eoyal  Society,  at  the  request  of  the  Government, 
to  conduct  meteorological  observations  and  experiments.’ b 
The  ‘ storm  warnings  ’ were  entirely  given  up  for  a 

* Hans.  Deb.  vol.  clxxxiv.  p.  1(501.  vol.  clxxxviii.  p.  1733.  Civil  Service 

b Papers  relating  to  tbe  Meteorolo-  Estimates,  1868-9,  Claw  IV.  No.  1. 
gical  Department,  Board  of  Trade,  Report  of  tbe  Meteorological  Com- 
Com.  Papers,  1867,  vol.  lxiii.  p.  407.  mittee  for  the  year  1867,  presented 
Ilans.  Deb.  vol.  clxxxvii.  p.  1731;  to  Parliament  in  1868. 
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time  as  not  being  founded  upon  a sufficiently  ascertained 
basis ; but  in  consequence  of  strong  remonstrances  from 
various  parts  of  the  kingdom,  by  and  on  behalf  of  per- 
sons engaged  in  the  coasting  trade,  against  this  determi- 
nation— which  were  regularly  referred  for  the  considera- 
tion of  the  Scientific  Committee — while  the  department 
still  declines  to  prognosticate  what  will  be  the  weather 
on  any  future  day,  the  circulation  of  information  on 
the  subject  of  storms  has  been  partially  resumed.  The 
weather  reports  continue  to  be  published  as  heretofore, 
and  information  is  now  being  collected  from  which  it  is 
confidently  anticipated  that  ‘sooner  or  later’  positive  rules 
for  prognosticating  the  weather  can  safely  be  framed.'  In 
January  1868, several  ‘land  meteorological  observatories ’ 
were  established ; and  the  department  began  again  to 
transmit  telegrams  to  the  principal  ports  on  the  sea  coast 
announcing  the  existence  of  atmospheric  disturbances  else- 
where.'1 ‘ These  messages,  which  are  now  limited  to  a 
notice  of  “ existing  facts,”  are  obviously  capable  of  ex- 
tension hereafter,  in  proportion  as  the  basis  upon  which 
sound  meteorological  anticipations  may  rest  shall  be  en- 
larged.’® Arrangements  have  also  been  made  for  the 
daily  interchange  of  meteorological  information  between 
England  and  France.* 

The  following  departments  are  subordinate  to  the  Board 
of  Trade,  under  the  provisions  of  the  several  Acts  of  Par- 
liament constituting  the  same,  viz. — The  General  Register 
and  Record  Office  of  Seamen  ; the  Joint-stock  Companies’ 
Registration  Office  ; the  Designs  Office  ; the  Inspectors  of 
Alkali  Works ; the  Inspectors  of  Proving  Establishments 
for  Chain  Cables  and  Anchors ; the  Inspectors  of  Lime 


c Com.  Papers,  1807,  vol.  lxiv.  pp.  1867-8,  No?.  10,  00. 

185,205,  200.  Hans.  I)eb.  vol.clxxxv.  ' General  Sabine’s  Address  to  the 
p.  401.  Ibid.  vol.  clxxxvii.  p.  1731 ; Royal  Society,  November  30,  1867. 
vol.  clxxxviii.  pp.  426,  1188,  1736.  1 Sec  Commons  Papers,  1867-8, 

d See  further  particulars,  with  the  No.  181. 
new  forms,  &c.,  Commons  Papers, 
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Juice ; the  Inspector  of  Oyster  Fisheries  ; and  the  Inspec- 
tors of  Corn  Returns.  For  the  number  of  persons  em- 
ployed in  these  offices,  and  their  remuneration,  see  the 
Civil  Service  Estimates  for  18G8-9,  Class  II.  pp.  17-19. 

THE  LORD  PRIVY  SEAL. 

This  is  an  office  of  great  trust,  and  of  a highly  impor- 
tant character.  It  is  nevertheless  one  of  the  offices  of 
which  the  actual  duties  are  neither  onerous  nor  burden- 
some. They  consist  in  applying  the  privy  seal  once  or 
twice  a week  to  a number  of  patents.  From  the  time  of 
Henry  VIII.,  the  privy  seal  has  been  the  warrant  of  the 
legality  of  grants  from  the  crown,  and  the  authority  of 
the  Lord  Chancellor  for  affixing  the  great  seal.  All 
grants  of  the  crown  for  appointments  to  office,  creation 
of  honours,  licenses,  patents  of  inventions,  pardons,  &c., 
must  be  made  by'  charters  or  letters  patent  under  the 
great  seal,  and  the  command  to  the  Lord  Chancellor  to 
prepare  such  a document  is  (as  a general  rule)  by  means 
of  a writ  or  bill  sealed  with  the  privy  seal,  because 
the  queen  cannot  herself  make  letters  patent  except  by 
means  of  her  ministers,  who  act  according  to  her  legal 
commands.  Therefore,  when  a patent  is  written,  the 
words  ‘ by  writ  of  privy  seal  ’ are  inscribed,  to  show  by 
what  authority  the  Lord  Chancellor  seals  the  grant.*  This 
office  was  reformed  and  regulated  by  the  Act  14  and  15 
Viet.  c.  82. 

The  incumbent  of  this  high  office  is  invariably  a Cabinet 
minister.  Having  but  light  official  duties,  he  is  at  liberty 
to  afford  assistance  to  the  administration  in  other  ways, 
and  is  very  often  called  upon  to  bestow  his  attention  on 

* See  Report  on  Office  of  Privy  ■warrants  of  Privy  Seal,  pointing  out 
Seal,  Commons  Papers,  1849,  vol.  also  the  instruments  which  require 
xxii.  p.  459. — Full  particulars  in  re-  such  a warrant,  arc  given  by  Sir  II. 
gard  to  the  instruments  which  now  Nicolas,  in  his  learned  preface  to  vol. 
pass  the  Great  Seal,  pursuant  to  vi.  of  the  Proceedings  of  Privy 
warrants  signed  by  the  king,  without  Council,  pp.  ccv.-ccxi. 
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subjects  which  require  to  be  investigated  by  a member  of 
the  Government  Sometimes  the  Lord  Privy  Seal  is 
despatched  on  a special  mission  abroad,  at  which  times 
the  seal  is  put  into  commission.  This  occurred  when  Lord 
Durham  held  the  office,  and  afterwards  when  Lord  Minto 
was  Privy  Seal.h  The  office  is  sometimes  held  in  connec- 
tion with  another;  for  example,  in  1860,  during  the  tem- 
porary absence,  upon  public  service  abroad,  of  Lord  Elgin, 
the  then  Postmaster-General,  the  Duke  of  Argyll,  the 
Lord  Privy  Seal,  was  also  appointed  Postmaster-General 
pro  tern.,  but  he  only  received  one  salary  for  the  two 
offices — namely,  that  of  Postmaster-General,  wliich  is 
2,500/.  per  annum,  while  the  salary  attached  to  the  office 
of  Privy  Seal  is  2,000/.' 

There  is  no  patronage  attached  to  this  office,  excepting 
in  the  appointments  of  a private  secretary  and  two 
clerks,  who  transact  the  whole  business  of  the  office.1 

THE  LORD  HIGH  CHANCELLOR. 

The  authority  which  appertains  to  this  high  functionary 
of  state  is  declared  by  the  Statute  5 Eliz.  c.  18  to  be 
identical  with  that  of  the  Lord  Keeper  of  the  Great  Seal. 
According  to  Sir  Edward  Coke,  the  name  is  derived  from 
his  power  of  cancelling  (‘ a cancellando ’)  the  king’s  letters 
patent  when  they  are  granted  contrary  to  law.  Ilis 
proper  title  is  ‘Lord  High  Chancellor  of  Great  Britain 
and  Ireland,’  the  great  seal  which  he  holds  testifying  to 
the  will  of  the  sovereign  in  regard  to  acts  that  concern 
the  whole  empire ; though  there  are  some  patents  which 
are  confined  in  their  operation  to  Scotland  or  Ireland 
respectively,  and  which  pass  under  the  great  seals  ap- 
propriate to  those  particular  parts  of  the  United  Kingdom. 

The  office  is  conferred  by  the  sovereign  himself  for- 

h Report  on  Official  Salaries,  1 Huna.  Deb.  vol.  clix.  p.  1236. 

1830,  Evid.  325,  1383,  1380,  1418  > Hep.  Off.  Sal.  1850,  Evid.  U47, 

1123,  1430.  And  see  Hans.  Deb.  1448.  Civil  Service  Estimates  1808-0, 
vol.  clxvi.  p.  1010.  Class  II.  Xo.  15. 
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mally  delivering  the  great  seal,  and  addressing  ite  reci- 
pient by  the  title  of  office.  There  is  not  necessarily  any 
patent  or  writ,  although  it  is  customary  for  letters  patent 
to  be  afterwards  prepared.  After  he  has  taken  the 
oath  of  office,  the  Lord  Chancellor  is  duly  invested 
with  full  authority  to  exercise  all  the  functions  appertain- 
ing to  his  place  and  dignity.  Being  held  during  pleasure, 
the  office  is  vacated  by  the  voluntary  surrender  of  the 
great  seal  into  the  hands  of  the  sovereign,  or  by  its  being 
delivered  up,  at  the  command  of  the  king,  either  to  him- 
self in  person,  or  to  a messenger  bearing  a warrant  for 
its  delivery  under  the  privy  seal  or  sign  manual.11 

In  ancient  times,  the  king  used  occasionally  to  deliver  The  Sea's, 
to  the  Chancellor  several  seals  of  different  materials,  as 
one  of  gold  and  one  of  silver,  but  with  similar  impressions, 
and  to  be  used  for  the  same  purposes.  Hence  the  phrase 
of  ‘ the  seals  ’ being  in  commission,  &c.  But  for  several 
centuries  there  has  been  but  one  great  seal  in  existence 
at  a time.  At  the  commencement  of  a new  reign,  when 
it  becomes  necessary  to  make  a new  seal,  the  old  one  is 
broken,  and  the  fragments  are  presented  to  the  Chancellor 
for  the  time  being.1 

The  great  seal  is  considered  as  the  emblem  of  sove- 
reignty— the  clavis  reyni — the  only  instrument  by  which, 
on  solemn  occasions,  the  will  of  the  sovereign  can  be  ex- 
pressed. Absolute  faith  is  invariably  given  to  every 
document  purporting  to  be  under  the  great  seal,  as 
having  been  duly  authenticated  by  royal  authority.  The 
law,  therefore,  takes  anxious  precautions  to  guard  against 
any  abuse  of  it.  To  counterfeit  the  great  seal  is  high 
treason ; and  there  are  only  certain  modes  wherein  the 
seal  can  be  lawfully  used.  Since  the  Revolution  of  1088, 
it  has  been  an  acknowledged  principle  that,  in  order  to 
prevent  the  crown  from  acting  without  the  sanction  of  its 
responsible  advisers,  the  great  seal  can  only  be  constitu- 
tionally made  use  of  by  the  proper  officer  to  whom  it  has 

1 Campbell’s  Chancellors,  vol.  i.  pp.  22,  23,  400.  1 Ibid. 
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been  entrusted,  and  he  becomes  personally  responsible  for 
every  occasion  in  which  he  affixes  the  great  seal  to  any 
document ; and  cannot  plead  his  sovereign’s  command  as 
sufficient  justification,  apart  from  his  own  agreement  to 
the  act.® 

With  some  few  exceptions — where  the  Lord  Chancellor 
has  a prescriptive  right  of  making  appointments  or  passing 
certain  grants  without  first  taking  the  royal  pleasure 
thereupon — the  great  seal  cannot  be  used  without  the 
express  command  of  the  sovereign.  By  the  statute  27 
Henry  VIII.  c.  11,  all  crown  grants  (with  certain  excep- 
tions) must  issue  upon  a warrant  under  the  signet  to  the 
Keeper  of  the  Privy  Seal,  whose  warrant  becomes  the 
authority  to  the  Lord  Chancellor  to  pass  the  same  under  the 
great  seal.  But,  in  practice,  there  are  certain  instruments 
appointing  to  office,  or  for  the  issue  of  certain  royal  com- 
missions or  warrants,  for  which  a warrant  of  privy  seal 
is  not  required  ; but  which  pass  the  great  seal  pursuant  to 
warrants  signed  by  the  king,  without  being  entered  either 
at  the  Office  of  Privy  Seal  or  of  the  Signet.  Neverthe- 
less, the  law  pays  little  regard  to  any  other  manifestation 
of  the  royal  authority  than  those  written  instruments  to 
which  one  or  more  responsible  ministers  of  the  crown 
have  given  their  sanction.  ‘ Any  declaration  of  the  inten- 
tion of  the  crown  to  make  grant,’  says  Sir  Harris  Nicolas, 
‘ whether  expressed  verbally,  by  letters  under  the  signet, 
or  even  by  warrant  of  privy  seal,  is  wholly  useless,  unless 
those  preliminary  measures  be  completely  carried  into 
effect  by  the  great  seal.’" 


m Campbell’s  Chancellors,  vol.  i. 
pp.  23-27.  The  forms  whereby  the 
Great  Seal  is  authorised  to  be  affixed 
to  any  document  are  herein  described. 

" Proceedings  of  Privy  Council, 
vol.  vi.  pp.  clxxxiii.,  cc.,  cciv.-cexi. 
This  volume  contains  a learned  and 
curious  history  of  the  Great  Seal 
and  sundry  of  the  other  signets  by 
which  from  time  to  time  validity  has 


been  given  to  the  written  commands 
of  the  monnrehs  of  England,  pp.  cxl,- 
ccxix.  And  see  the  case  of  Chancellor 
Yorke,  in  1770,  who  died  after  his 
patent  of  peerage  had  passed  through 
all  the  forms,  except  that  the  Great 
Seal  had  not  been  affixed  to  it,  so 
that  the  title  did  not  descend  to  his 
heirs.  Campbell's  Chancellors,  vol.  v. 
pp.  41(1,  4 2i. 
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Such  is  the  constitutional  importance  which  is  attached 
to  the  custody  of  the  great  seal,  that  whilst,  comparatively 
speaking,  little  regard  has  been  shown,  as  a matter  of 
record,  to  the  movements  of  the  king,  except  when  he 
quitted  the  realm,  and  none  has  ever  been  paid  to  the 
custody  of  the  crown,  even  though  it  be  the  peculiar 
emblem  of  sovereignty,  and  is,  metaphorically,  the  repre- 
sentative of  monarchical  authority,  the  great  seal  has  very 
rarely  been  placed  by  the  king  in  the  hands  of  his  Chan- 
cellor, or  in  those  of  any  other  person,  even  for  a single 
day,  without  the  fact  being  recorded.® 

The  Lord  Chancellor  is,  by  prescription,  ex-  officio  Speaker 
of  the  House  of  Lords,  though  he  is  not  necessarily  a 
member  of  that  assembly.11  It  is  only  in  modem  times 
that  it  has  become  the  practice  to  confer  a peerage  upon 
the  Lord  Chancellor ; the  first  instance  of  the  kind  hav- 
ing occurred  in  1003.  On  November  22,  1830,  Henry 
Brougham,  being  then  a member  of  the  House  of  Com- 
mons, was  appointed  Lord  Chancellor,  and  thereupon 
took  his  seat  on  the  woolsack q as  Speaker  of  the  House 
of  Lords.  On  the  23rd,  he  was  created  a peer  of  the 
realm ; and  on  the  same  day  a new  writ  was  ordered  to 
be  issued  by  the  House  of  Commons  for  the  election  of  a 
member  in  the  place  of  the  Bight  lion.  Henry  Brougham, 
4 now  Lord  Brougham.’ 

According  to  the  standing  orders  of  the  House  of 
Lords,  it  is  the  paramount  duty  of  the  I/ord  Chancellor 
to  be  in  his  place,  as  Speaker,  during  their  lordships’  sit- 
tings, and  not  to  suffer  any  other  duty  to  interfere  there- 
with. In  1722,  Lord  Chancellor  Macclesfield  incurred 
the  displeasure  of  the  House  for  being  absent  at  the  hour 
of  meeting,  even  though  he  pleaded  that  he  had  been 
sent  for,  at  that  time,  by  the  king.r  The  modern  usage, 

° Proeeedingra  of  Privy  Council,  Lord  Chancellor  sits,  is  not  con- 
vol.  vi.  p.  140.  sidered  as  beinjr  within  the  limits  of 

p Campbell’s  Chanc.  vol.  i.  p.  18.  ‘the  House.’  Macqueen,  House  of 
i According  to  constitutional  prar-  Lords,  p.  24. 
tice,  the  woolsack,  upon  which  the  r Campbell’s  Chancellors,  iv.  .'J84. 
VOL.  II.  Y Y 


Speaker  of 
tilt*  IIollS’O 
of  Lords. 


Digitized  by  Google 


600 


THE  DEPARTMENTS  OF  STATE. 


however,  is  less  strict.  The  occasional  absence  of  the 
Chancellor,  for  a reasonable  cause,  excites  no  complaint, 
provided  he  gives  notice  to  a Deputy  Speaker  to  be  in 
attendance,  so  as  to  protect  the  royal  prerogative,  and 
not  oblige  the  House  to  have  recourse  to  their  ancient 
privilege  of  choosing  their  own  Speaker." 

But,  whether  a peer  or  commoner,  the  Lord  Chancellor 
is  not,  like  the  Speaker  of  the  Commons,  moderator  of 
the  proceedings  of  the  House  over  which  he  presides.  He 
is  not  addressed  in  debate ; he  does  not  name  the  peer 
who  is  to  speak ; he  is  not  appealed  to  as  an  authority  in 
points  of  order,  and  he  may  cheer,  without  offence,  the 
sentiments  expressed  by  his  colleagues  in  the  ministry. 
This  arises  from  a constitutional  distrust  of  a functionary 
who  retains  his  office  at  the  pleasure  of  the  crown,  and 
who  is  naturally  an  active  political  partisan.  Nevertheless, 
the  lack  of  a recognised  authority  to  maintain  order,  with- 
out the  necessity  for  appealing  to  the  House  collectively, 
is  often  productive  of  most  inconvenient  consequences.* 
Political  In  consideration  of  his  exalted  position,  the  Lord  Chan- 
oTrhiBtanc°  cellor  is  necessarily  a member  of  the  Privy  Council.  He 
office.  has  always  been  one  of  the  principal  advisers  of  the 
crown  in  affairs  of  state.  In  former  times,  he  was  fre- 
quently Prime  Minister.  The  Earl  of  Clarendon,  in  the 
reign  of  Charles  H.,  was  the  last  who  occupied  this  posi- 
tion ; but  his  successors  in  office  have  invariably  been 
leading  members  of  the  Cabinet,  and  have  taken  a promi- 
nent part  in  the  direction  of  the  national  councils.11 

In  his  legal  capacity,  the  Lord  Chancellor  is  the  highest 
judicial  officer  in  the  realm ; the  visitor  of  all  hospitals 
and  colleges  of  royal  foundation ; and  the  general  guar- 
dian, on  behalf  of  the  crown,  of  all  infants,  idiots,  and 
lunatics.  He  issues  writs  for  summoning  and  proroguing 
Parliament,  and  transacts  all  business  connected  with  the 
custody  of  the  great  seal.  He  presides  over  the  Court  of 

■ Campbell's  Chancellors,  vii.  370,  * Ibid.  i.  18. 

610.  » Ibid.  10,  20. 
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Chancery ; and  also  exercises  a special  jurisdiction,  con- 
ferred upon  him  by  various  statutes,  as  original  or  appel- 
late judge,  in  certain  cases/  And  it  is  his  duty  to  take 
the  pleasure  of  the  sovereign  upon  Bills  that  have  passed 
the  two  Houses  of  Parliament  and  await  the  royal  assent.* 

Objections  have  frequently  been  urged  against  the  Union  of 
combination  of  judicial  and  political  functions  in  the 
office  of  Lord  Chancellor.  But  the  weightiest  authority  functions, 
appears  to  be  in  favour  of  this  apparently  anomalous 
union.  The  late  Sir  Robert  Peel  has  borne  testimony  to 
the  great  advantage  accruing  to  the  Cabinet  in  its  having 
the  assistance  of  the  highest  equity  judge,  and  to  the 
fact  that  there  is  no  proof  of  any  injury  to  the  interests 
of  justice  having  taken  place  in  consequence  of  the 
frequent  changes  of  this  functionary  which  are  incidental 
to  parliamentary  government.  He  was  of  opinion  that 
there  was  no  ground  for  the  apprehension  that  because 
this  office  is  held  upon  a political  tenure,  unfit  or  un- 
worthy persons  might  be  selected  to  fill  it.  The  peculiar 
advantages  of  a Lord  Chancellor  to  a government  would 
be  wholly  lost,  if  he  were  not  a man  of  the  highest  cha- 
racter and  professional  reputation.  If  a ministry  were  to 
select  an  inferior  man  as  Lord  Chancellor,  in  order  to 
obtain  thereby  political  aid  apart  from  professional  ser- 
vice, they  would  sink  immeasurably  in  public  estimation, 
as  well  as  in  the  opinion  of  the  bar.  It  would  be  mani- 
festly to  their  interest  to  choose  a man  of  the  highest 
character  and  legal  ability,  whose  political  views  were,  at 
the  same  time,  of  the  same  complexion  as  their  own.* 

There  is  a very  considerable  amount  of  patronage  an- 
nexed to  this  office. 

He  is  the  patron  of  all  the  king’s  livings  ( i.e . church  church 
benefices)  of  the  value  of  twenty  pounds  and  under.  Out  Pa,rona6'’- 
of  840  church  ‘ livings  ’ at  the  disposal  of  the  crown,  720 


’ Sco  Campbell's  Chancellors,  in-  * SirR.Peel,beforeCom.onOflicial 
trod,  to  vol.  i.  Salaries,  1860,  Evid.  226,  220,  241, 

* Ibid.  vol.  v.  p.  670.  &c.  And  gee  ante,  p.  169. 

T T 2 


Digitized  by  Google 


G92 


THE  DEPARTMENTS  OF  STATE. 


are  in  the  sole  and  indisputable  gift  of  the  Lord  Chan- 
cellor, without  its  being  necessary  for  him  to  consult  the 
crown  in  regard  thereto ; and  he  is  free  to  dispose  of 
these  according  to  his  notions  of  what  is  due  to  4 religion, 
friendship,  or  party.’  The  remaining  120  benefices  in 
the  king’s  books  are  in  the  gift  of  the  Prime  Minister/ 
13y  a statute  passed  in  1803,  the  Lord  Chancellor  was 
empowered  to  dispose  of  327  of  the  smallest  of  the  church 
livings  in  his  gift  and  to  apply  the  proceeds  of  the  sale 
to  the  augmentation  of  their  value.  A return  of  sales 
effected  is  required  to  be  annually  laid  before  Parlia- 
ment/ 

The  weight  and  influence  which  is  attached  to  the  office 
of  Lord  Chancellor  has  naturally  obtained  for  this  func- 
tionary a peculiar  degree  of  independence  in  the  distri- 
bution of  patronage,  even  in  times  when  the  personal 
wishes  of  the  sovereign  in  such  matters  were  better 
respected  than  they  have  been  since  the  system  of  parlia- 
mentary government  has  been  matured.  Thus  we  read 
that  George  II.,  upon  his  accession  to  the  throne,  made  a 
great  effort  to  obtain  the  control  of  the  ecclesiastical 
patronage  in  the  hands  of  the  Lord  Chancellor.  But  Lord 
King,  who  then  held  the  great  seal,  so  strenuously  resisted 
this  attempt,  that  his  majesty  was  obliged  to  abandon  it/ 
And  it  was  said  of  Lord  Chancellor  Eldon  that,  in  the 
exercise  of  his  immense  patronage,  4 the  solicitations  of 
the  royal  family  were  his  chief  embarrassment.’ b An 
amusing  story  is  told  of  the  Prince  Kegent  forcing  his 
way  into  Lord  Eldon’s  bedchamber,  where  he  lay  ill  of 
the  gout,  and  declaring  that  he  would  never  leave  the 
room  until  he  had  obtained  the  Chancellor’s  promise  to 
confer  a mastership  in  chancery  upon  his  friend  Jekyll. 

r Hep.  oq  Official  Salaries,  1850,  an  account  of  the  beneficial  opera- 
Evid.  1278,  Ac.  liana.  Deb.  vol.  tinns  of  this  Act,  see  Hans.  Deb.  vol. 
clxx.  pp.  122,  131  : Lord  Chaue.  clxxvii.  p.  220. 

AVestbury,  in  linns.  Deb.  vol.  clxix.  * Campbell's  Chancellors,  iv.  (SOI. 
p.  1010;(!ampbell’sOhanc.  vol.i.  p.20.  * Ibid.  vii.  (163,  005. 

1 Stat.  20  & 27  Viet.  c.  120.  For 
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After  a long  resistance  the  royal  pertinacity  was  suc- 
cessful, and  Eldon  gave  in.'  Upon  another  occasion 
Lord  Eldon  was  firmer  in  defence  of  his  peculiar  privi- 
leges. A vacancy  having  occurred  among  the  puisne 
judges,  the  Prime  Minister  took  it  upon  himself  to  recom- 
mend a person  to  the  king  for  the  office,  whereupon 
Lord  Eldon  remonstrated  with  his  majesty,  respectfully 
claimed  the  right  of  recommendation,  and  concluded 
by  tendering  his  own  resignation.  This  prompt  pro- 
ceeding had  the  desired  effect ; the  Prime  Minister 
abandoned  his  pretensions,  and  the  Chancellor’s  nominee 
was  appointed.d 

The  Lord  Chancellor  is  generally  permitted  to  have  a 
voice  in  the  nomination  of  the  law  officers  of  the  crown  ; 
but  this  is  not  invariably  the  case,  as  the  Prime  Minister 
would  naturally  expect  that  his  own  views  should  prevail 
in  regard  to  the  filling  up  of  these  important  political 
offices.  Under  any  circumstances,  however,  the  Lord 
Chancellor  and  the  Prime  Minister  would  doubtless  con- 
sult together  on  this  subject.* 

The  Lord  Chancellor  is  privileged  to  take  the  royal 
pleasure  upon  the  appointment  of  Puisne  Judges,  and 
himself  swears  in  the  new  judge.  He  always  informs 
the  First  Lord  of  the  Treasury  and  the  Home  Secretary 
who  it  is  that  he  has  selected,  but  rather  by  way  of  in- 
formation and  friendly  concert,  and  the  First  Lord  would 
not  think  of  interfering  with  the  proposed  appointment, 
unless,  indeed,  it  were  very  objectionable/  Judges  of  the 
couuty  courts  are  appointed  by  the  Lord  Chancellor, 
and  are  removable  by  him  ‘ for  inability  or  misbehaviour’ 
in  office.* 

Judges  in  Ireland  are  appointed  on  the  recommendation 
of  the  Lord-Lieutenant,  and  Scotch  judges  by  the  Home 

* Campbell's  Chancellors,  vol.  vii.  ' Sir  R.  Peel,  in  Rep.  of  Com.  on 

p.  055.  Official  Salaries,  1850,  Evid.  1337, 

" Ibid.  p.  054.  2871. 

• See  will.  vol.  v.  pp.  20,  20,  04,  * 0 & 10  Viet.  c.  05,  secs.  0,  1 8. 

230;  vol.  vii.p.  000. 
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Secretary,  who  generally  consults  with  the  Lord  Advocate 
thereupon.*1 

Chief  Justices  and  the  Chief  Baron  of  the  Exchequer  are 
appointed  upon  the  recommendation  of  the  First  Lord  of 
the  Treasury,  after  consultation  with  the  Lord  Chancellor.1 

Puisne  Judges  are  generally  selected  from  amongst 
hard-working  chamber  counsel,  not  from  amongst  very 
leading  advocates,  who  usually  endeavour  to  obtain  seats 
in  the  House  of  Commons,  with  an  eye  to  the  highest 
honours  of  their  profession.*  Puisne  Judges  are  seldom 
promoted  ; although  they  undoubtedly  include  among 
their  number  men  who  are  qualified  to  fill  the  highest 
judicial  offices,  and  sometimes,  under  peculiar  circum- 
stances, they  are  chosen  to  fill  the  chief  places  in  the 
courts  to  which  they  severally  belong.*1 

There  were  formerly  a number  of  sinecure  places 
attached  to  the  courts  of  law,  in  the  gift  of  the  judges  ; 
and  though  most  of  them  have  been  abolished,  several  still 
remain,  which  are  in  the  gift  of  the  chiefs  of  the  courts. 
The  Puisne  Judges  have  no  patronage,  strictly  so  called, 
except  the  right  of  appointing  their  marshals  during  the 
time  they  are  on  circuit  They  have  also  the  appoint- 
ment of  revising  barristers,  but  they  are  bound  to  select 
for  this  office  men  who  are  specially  qualified.  And 
should  the  clerkship  of  assize  fall  vacant,  the  judge  pre- 
siding at  the  time  has  the  appointment.1 

Until  the  year  1866,  the  Lord  Chancellor  possessed  the 
power,  under  certain  Acts  of  Parliament,  of  granting 
various  pensions  in  the  Courts  of  Chancery,  Lunacy,  and 
Bankruptcy,  which  were  paid  out  of  funds  under  the  Lord 
Chancellor’s  control.  But  by  the  Act  29  & 30  Viet, 
c.  68,  the  practical  responsibility  and  control  in  regard 
Legal  pen-  to  the  grant  of  pensions  to  all  persons  (save  only  the 

oions.  . . 

“Rep.  on  Off.  Sal.  1850,  Evid.  1 Ibid.  1356,  1300,  1361 ; and  see 
1838,  1342.  cases  cited,  1850. 

'Ibid.  1341.  (And  see  Corresp.  1 Ibid.  1077-1080,  1740.  See  a de- 
Will.  IV.  with  Earl  Grey,  rol.  i.  bate  on  the  appointment  of  a certain 
p.  50.)  clerk  of  as-ize,  liana.  Deb.  vol.  cxcii. 

J Ibid.  1600,  1014-1616.  pp.  843,  407. 
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judges)  who  may  hold  offices  connected  with  the  admi- 
nistration of  justice  in  the  courts  aforesaid,  is  vested  in 
the  Treasury,  and  must  be  administered  in  accordance 
with  the  provisions  of  the  Superannuation  Acts.™ 

In  order  to  insure  the  due  administration  of  justice 
throughout  the  kingdom,  much  depends  upon  the 
efficiency  and  good  conduct  of  the  local  magistracy.  The 
right  of  appointing  magistrates  in  counties,  in  Englaud, 
devolves  upon  the  Lord  Chancellor,  who  is  responsible  to 
Parliament  for  the  exercise  of  the  royal  prerogative  in 
the  appointment  or  removal  of  all  magistrates.11  But  as 
he  cannot  be  aware  of  the  persons  suitable  for  this  office 
throughout  the  kingdom,  it  is  customary  for  him  to 
receive  suggestions,  or  to  consult  with  the  Lord-Lieu- 
tenants of  the  county  (as  custos  rotulorum ) ° in  respect 
to  every  new  commission  of  the  peace  that  may  be  issued 
by  him.  He  is  not  bound  to  accept  anyone  thus  recom- 
mended, and  may,  if  he  thinks  fit,  consult  members  of 
Parliament,  or  others,  upon  whose  judgment  he  can  rely 
to  assist  his  choice.  In  like  manner,  with  regard  to 
borough  magistrates,  while  technically  the  Lord  Chan- 
cellor is  equally  responsible  for  these  appointments,  it  is 
customary  for  him  to  confer  with  the  Home  Secretaiy 
on  the  subject,  upon  whom  rests,  in  fact,  the  full  respon- 
sibility for  the  selection  of  individuals  to  compose  the 
borough  magistracy.  To  assist  his  choice  when  necessary, 
it  is  not  unusual  for  the  Home  Secretary  to  confer  with 
local  town-councils  on  the  subject.  Magistrates  ought 
not  to  be  selected  on  account  of  their  party  politics,  but 
such  only  should  be  appointed  as  are  duly  qualified  to 
discharge  the  important  duties  entrusted  to  them.  If  men 
of  one  particular  party  are  exclusively  admitted  to  this 
responsible  office,  though  justice  itself  may  not  be  cor- 
rupted, the  administration  of  it  may  be  subjected  to  doubt 

“ Hans.  Dob.  vol.  clxxxi.  p.  428.  ° See  a learned  paper  on  the  office 

“ See  ante,  vol.  i.  p.  301  ; and  Lord  of  Lord-Lieutenant  and  bis  deputies, 
Campbell’s  judgment,  in  Harrison  in  the  Law  Magazine  for  November, 
v.  Bush,  5 LUis  and  Blackb.  351.  1802,  pp.  44-02. 
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and  suspicion.  Governments  generally  have  endeavoured 
to  act  upon  the  principle  that  amongst  the  local  magis- 
tracy there  should  be  an  admixture  of  the  principles  of 
both  parties.  Where  a contrary  practice  has  been  fol- 
lowed by  any  administration,  it  has  resulted  in  the 
endeavour,  on  the  part  of  their  successors  in  office,  to 
redress  the  balance  and  to  restore  a due  representation  of 
the  rival  parties  in  the  state,  without  placing  upon  the 
commission  men  who  have  been  conspicuous  for  violent 
party  conduct. p 

The  dismissal  of  magistrates  from  the  commission  of 
the  peace  takes  place  upon  the  discretion  and  responsibility 
of  the  Lord  Chancellor.  If  he  can  satisfy  himself  that 
good  grounds  exist  for  the  exercise  of  this  power,  there 
is  no  appeal  from  his  decision.11  While  he  would  gene- 
rally consult  with  the  Lord-Lieutenant  of  the  county 
before  removing  anyone  from  the  commission  of  the 
peace,  it  is  nevertheless  his  duty  to  act  upon  his  own 
judgment.  Lord  Eldon  was  peculiarly  careful  in  such 
matters,  and  would  suffer  no  one  to  be  dismissed  from  the 
magistracy  until  he  had  been  heard  in  his  own  defence, 
and  proved  guilty  of  some  offence  which  rendered  him 
unfit  to  assist  in  the  administration  of  justice.1  Magis- 
trates guilty  of  misconduct  have  occasionally  been 
suspended  for  a time,  as  a secondary  punishment  less 
severe  than  dismissal.  The  constitutionality  of  this  prac- 


r See  Mirror  of  Par).  1835,  p,  40; 
1838,  pp.  ol’84,  5504.  IIiuis.  Del), 
vol.  ]xii.  pp.  500,  014;  ib.  vol.  lxiii.p. 
I 25.  Police  magistrates,  although  they 
have  a more  extended  and  important 
jurisdiction,  are  also  appointed  and 
are  reniovnhle  at  the  pleasure  of  the 
crown.  When  the  Metropolitan 
Police  Courts  Dill  was  under  the 
consideration  of  the  House  of  Com- 
mons, a clause  therein,  permitting 
police  magistrates  to  be  ‘superseded 
at  the  discretion  of  the  •Secretary  of 
{State,’  was  amended  by  inserting 


‘ her  majesty,’  in  lieu  of  the  Secre- 
tary, os  being  more  constitutional, 
ami  a greater  safeguard  against  the 
arbitrary  exercise  of  power;  Mirror 
of  Pari.  p.  4.188. 

s Hans.  Deb.  vol.  cviii.p.  9G1 ; see 
the  correspondence  relative  to  the 
dismissal  of  Mr.  W.  R.  Havens  from 
the  commission  of  the  peace  for  the 
county  of  Essex,  in  Commons  Papers, 
1802,  vol.  xliv.  p.  347. 

' Campbell's  Chancellors,  vol.  i. 
p.  It) ; vol.  vii.  p.  005. 
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tire,  although  doubted  by  some,  lias  been  confirmed  upon 
the  high  authority  of  Lord  St.  Leonards.* 

Magistrates  in  Ireland  are  appointed  and  removed  from 
office  by  the  Lord-Lieutenant,  acting  upon  the  advice  of 
the  Irish  Lord  Chancellor. 

The  salary  of  the  Lord  Chancellor  is  fixed  by  law  at  r.vuniarv 
the  sum  of  10,000/.  per  annum,  in  lieu  of  fees,  and  in-  allo,ranc''s 
elusive  of  compensation  for  his  services  as  Speaker  of  the 
House  of  Lords.1  He  is  entitled  to  a pension  of  5,000/. 
per  annum  on  retirement  from  office,  without  any  limita- 
tion as  to  the  time  he  has  served ; provided  only  that  if 
he  again  accept  of  any  salaried  office,  the  amount  of  the 
pension  should  be  merged  therein,  so  long  as  he  may  hold 
the  same."  Ordinary  judges  are  obliged  to  serve  for  a 
number  of  years  to  entitle  them  to  a pension ; but  in  the 
case  of  the  Lord  Chancellor  this  allowance  is  regarded 
as  part  of  the  inducement  to  a man  of  the  highest  legal 
reputation  to  leave  his  profession  and  embark  in  political 
life,  with  the  liability,  at  any  time,  of  being  deprived 
of  office  upon  a change  of  ministry.  As  there  is  no 
limitation  of  the  number  of  ex-Lord  Chancellors  who  may 
be  in  receipt  of  pensions  at  the  same  time,  there  have 
been  instances,  in  our  own  day,  of  five  retired  Chancellors 
enjoying  pensions  together.' 

The  Law  Officers  of  the  Crown. 

The  Attorney-General,  the  Solicitor-General,  and  the  c™  inw 
Queen’s  Advocate-General,  are  the  advisers  of  the  crown  offi,Trs- 
in  all  cases  of  legal  difficulty,  particularly  those  which 
arise  in  the  departments  of  the  Privy  Council  and  of  the 
Secretaries  of  State  for  Foreign  and  Colonial  Affairs, 
where  the  questions  are  often  of  a mixed  nature,  in- 

■ Hans.  Deb.  vol.  exxvi.  p.  20.  Papers,  1830-31,  vol.  iii.  p.  445. 

• B v 14  & 1/5  Viet.  c.  83,  see.  17.  » 2 & 3 Will.  IV.  c.  lll,see.3. 

This  is  n considerable  reduction  of  ” Kep.  on  Off.  Salaries,  ls.10,  Evid. 

the  emoluments  formerly  enjoyed  by  223-231,  2210;  Macaulay,  Hist,  of 
tho  I .ord  Chancellor  : see  Commons  England,  vol.  v.  p.  258. 
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volving  points  of  civil  and  international  law,  as  in 
maritime  and  ecclesiastical  cases.  They  also  advise  in  the 
framing  of  royal  proclamations  and  of  orders  in  council. 

The  Attorney  and  Solicitor-General  (sometimes  in  con- 
junction with  other  professional  men)  advise  the  heads  of 
the  other  departments  of  state  in  matters  relating  to 
common  or  municipal  law,  and  in  regard  to  all  prosecu- 
tions proposed  to  be  instituted  against  public  offenders. 
They  conduct  the  prosecution  or  defence  in  all  cases 
where  proceedings  are  instituted  for  or  against  any  public 
department  or  servant  of  the  crown,  or  in  obedience  to 
the  orders  of  either  House  of  Parliament. w 

As  the  representative  of  the  sovereign  in  the  courts, 
the  prosecution  of  all  public  offenders  is  entrusted  to  the 
Attorney-General.  All  offences  which  disturb  the  peace 
or  affect  the  welfare  of  the  community,  are  considered  as 
committed  either  against  the  king’s  peace,  or  against  his 
crown  and  dignity.  For  though  they  seem  to  be  rather 
offences  against  the  public,  yet,  as  the  king  is  chief 
magistrate  of  the  nation,  he  stands  as  the  representative 
of  the  state  and  community,  and  as  such  is  the  proper 
prosecutor  (as  well  as  pardoner)  of  all  public  offences  and 
breaches  of  the  peace;  and  these  prosecutions  he  conducts 
through  his  Attorney-General.  In  all  proceedings  at  law, 
or  in  equity,  which  involve  the  security  of  the  crown,  the 
maintenance  of  the  royal  dignity,  or  the  proper  discharge 
of  the  kingly  functions,  the  Attorney-General  is  the 
leading  advocate.  In  prosecutions  for  seditious  libels  he 
is  privileged  to  put  a man  immediately  upon  his  trial,  by 
filing  what  is  called  an  ‘ ex  officio  information,’  without 
preferring  an  indictment  or  moving  a court  on  affidavit 
for  a criminal  information. 

The  Attorney  and  Solicitor-General  also  jointly  approve 
of  all  charters  granted  by  the  crown  to  municipal  or  other 
bodies.  They  exercise  a separate  discretion  in  advising  the 
crown  upon  applications  for  letters  patent  for  inventions. 

• See  May,  Dari.  Prac.  edition  1808,  p.  87. 
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The  Attorney-General  hears  all  applications  upon 
petitions  referred  to  him  by  the  Home  Secretary  from 
persons  claiming  dignities  or  peerages,  and  reports  thereon 
to  the  crown  ; and  upon  ‘petitions  of  right’  on  a similar 
reference.  He  files  informations  in  the  Exchequer  to 
obtain  satisfaction  for  any  personal  wrong  committed  on 
the  possessions  of  the  crown,  and  conducts  suits  for  the 
protection  of  charitable  endowments  in  which  the  queen 
is  entitled  to  interfere.  He  stands,  in  fact,  in  the  personal 
relation  of  attorney  to  his  sovereign,  and  appears  in  her 
behalf  in  all  courts  where  the  interests  of  the  crown  are 
in  question.*  The  Solicitor-General  participates  in  the 
labours  of  his  colleague,  and  in  the  absence  of  the 
Attorney-General,  or  during  a vacancy  of  his  office,  is 
empowered  to  do  every  act  and  execute  every  authority 
of  the  Attorney-General,  his  powers  being  co-ordinate.7 

Neither  of  these  functionaries  can  be  employed  against 
the  crown  or  its  officers  in  any  cause,  civil  or  criminal ; 
but  in  ordinary  cases,  between  one  subject  and  another, 
they  are  frequently  retained,  where  the  matter  in  dispute 
is  sufficiently  important  to  warrant  the  expense.  The 
Attorney-General  is  considered  to  be  the  leader  of  the 
bar ; and  such  an  office  is  sure  to  bring  him  considerable 
private  practice,  if  he  have  time  to  undertake  it. 

One  who  has  not  held  the  office  can  have  no  conception 
of  the  labours  of  an  Attorney-General.  In  addition  to 
his  public  duties,  he  has  to  prepare  himself  for  his  private 
practice.  During  a session  of  Parliament  he  is  kept 
officially  at  the  House  of  Commons  until  a late  hour  of 
the  night,  and  is  obliged  to  be  in  court,  during  term  time, 
at  an  early  hour  on  the  following  morning.* 


* Murray's  Handbook,  pp.  9-4-00. 
Dodd’s  Manual  of  Dignities,  pp.  834- 
838. 

1 See  Wilkes  v.  the  King,  in  Wil- 
mot’s  Opinions,  320-340. 

* Rep.  on  Off.  Salaries,  1850, 
Evid.  1795.  The  Attorney-General 
is  summoned  to  the  House  of  Lords 


by  a writ,  the  same  as  that  of  a peer, 
excepting  that  it  omits  the  words 
‘ ad  consentiendum.’  On  the  trial  of 
a peer  he  sit*  without  the  bar,  if  a 
member  of  the  House  of  Commons, 
and  within  the  bar  if  he  is  not.  If  he 
returns  bis  writ,  he  may  sit  on  the 
woolsacks ; but  then  he  is  precluded 
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The  presence  of  the  law  officers  of  the  crown  in  the 
House  of  Commons  is,  as  has  been  already  remarked,  of 
immense  advantage  to  the  working  of  parliamentary 
government.*  It  is,  therefore,  of  the  greatest  importance 
that  these  offices  should  be  conferred  upon  men  of  undis- 
puted legal  eminence,  who  at  the  same  time  possess  the 
confidence  of  the  country,  and  are  able  to  command  a seat 
in  Parliament.  Lord  John  Russell  has  shown  it  to  have 
been  the  uniform  practice,  in  the  working  of  the  British 
constitution,  to  require  the  assistance  of  the  first  lawyers 
in  the  country  in  the  House  of  Commons,  and  afterwards 
to  promote  them  to  the  highest  situations  on  the  bench, 
and  by  this  means  to  induce  the  best  legal  talent  to  find 
its  way  into  Parliament.  He  has  also  asserted  that  while 
in  theory  it  may  seem  to  be  objectionable  that  a political 
career  should  be  the  avenue  to  the  judicial  ermine,  yet  in 
practice  no  evil  results  have  followed  ; for  that,  reviewing 
the  legal  history  of  the  country,  it  is  impos-ible  to  point 
out  any  traces  of  political  partiality  in  those  who  have 
been  promoted  from  seats  in  Parliament  to  preside  over 
our  courts  of  law  and  equity. b 

Upon  a vacancy  occurring  in  the  office  of  Attorney- 
General,  the  Solicitor-General  is  almost  invariably  ap- 
pointed  to  fill  it ; wherefore  these  two  offices  are  natu- 
rally regarded  as  certain  steps  to  the  highest  professional 
honours  in  the  state.  The  Attorney-General  of  the 
day  is  considered,  by  general  usage,  not  amounting  how- 
ever to  absolute  right,  to  have  a claim  to  be  appointed 
on  a vacancy  occurring  in  the  Chief  Justiceship  of  the 
Common  Pleas  or  of  the  Queen’s  Bench.0  It  is  a rare 
occurrence,  though  not  altogether  unprecedented,  for  the 


from  pleading  in  any  private  cause  at 
the  lmr.  From  1(120  to  1070  lie  was 
excluded  from  the  House  of  Com- 
mons. Hincc  then  he  has  always 
had  a scat  therein,  unless  casually, 
since  the  Reform  Hill,  from  the  diffi- 
culty of  securing  his  election ; see 
ante,  pp.  SO,  230,  2 Hats.  Free.  20. 

* See  ante,  p.  .171. 


b Rep.  on  Off.  Sal.  1830,  Evid. 
1309-1372. 

• Ibid.  1347,  1789,  1848.  Rut  the 
usage  has  not  been  extended  to  the 
Court  of  Exchequer;  see  eases  cited, 
both  as  to  the  usage  and  the  excep- 
tion, ib.  1830-52;  see  also  Camp- 
bell's Chancellors,  vol.  iv.  p.  034, 
vol.  vi.  p.  110«. 
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Attorney  or  Solicitor-General  to  accept  a puisne  judge- 
ship. The  opinion  of  the  bar  is  opposed  to  the  Attorney- 
General  accepting  such  an  appointment,  and  upon  one 
occasion  when  offered  it  was  declined,  on  the  ground  that 
it  was  not  of  sufficient  dignity  for  one  who  had  filled  the 
office  of  Attorney-General  .d 

There  is  no  salary  attached  to  the  office  of  Attorney  or 
Solicitor-General.*  The  Committee  on  Official  Salaries,  iii 
1850,  recommended  that  theyshoidd  be  allowed  a salary, 
in  lieu  of  fees  ; but  their  recommendation  has  not  been 
carried  into  effect.  The  emoluments  of  the  law  officers 
of  the  crown  are  derived  from  fees  which  they  receive 
for  all  official  opinions,  prosecutions,  and  reports.  The 
fees  are  much  less  than  those  often  obtained  from  private 
practice;  but  perhaps  the  number  makes  up  for  the 
smallness  of  the  amount.  The  official  income  of  the 
Attorney-General  is  said  to  have  averaged  somewhat  over 
10,000/.  a year/  but  he  is  necessarily  obliged  to  relinquish 
much  lucrative  private  practice.  The  Solicitor-General’s 
emoluments  are  not  much  less  than  those  of  his  colleague, 
and  are  derived  from  the  same  source.  But  they  both 
perform  many  duties  for  the  government  for  which  they 
receive  no  remuneration.  When  desired  to  attend  upon 
the  Home  Secretary  (who  is  their  superior  officer)  for 
ordinary  consultation,  they  make  no  charge.*  And  no 
law  officer  of  the  crown,  when  a member  of  Parliament, 
receives  any  fee  or  emolument  for  preparing  or  supporting 
any  measure  before  Parliament.11  At  the  same  time,  if  a 
Bill,  whether  introduced  by  government  or  by  a private 
member,  is  referred  to  the  law  officers  of  the  crown  to 
consider  whether  it  involves  any  question  as  to  the  rights 
of  the  crown,  this  is  considered  as  part  of  their  official 

11  Rep.  on  Off  Sal.  I860,  Evid.  the  Crown  on  patents  alone  in  Civil 
1340-1362,  1017.  Service  Estimates,  1808-9,  Class  II. 

' See  Campbell's  Chancellors,  vol.  No.  30. 
iv.  p.  614  m.  • Rep.  on  Off.  Sal.  1 3T>0.  Evid. 

' See  ihiil.  vol.  vii.  p.  99  sec  the  1729,  1<  91-1800. 
fees  payable  to  the  Law  Officers  of  h Mirror  of  Pari.  1830,  p.  427. 


Remunera- 

tion. 
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duty,  and  as  entitling  them  to  a fee,  as  their  necessary 
official  remuneration.1 

George  IIL,  in  1788,  laid  down  a rule,  which  has  ever 
since  been  observed,  that  the  Attorney  and  Solicitor- 
General,  as  also  the  judges,  if  not  ‘ honourable’  by  birth, 
shall  have  the  dignity  of  knighthood  conferred  upon 
them.5  It  is  also  customary  to  confer  the  rank  of  Queen’s 
Counsel  upon  any  person  who  is  appointed  a law  officer 
of  the  crown,  in  order  that,  when  he  retires  from  office, 
he  may  not  be  reduced  to  the  ranks.*  By  the  etiquette 
of  the  bar,  one  who  has  served  as  Attorney  or  Solicitor- 
General  cannot,  after  relinquishing  office,  again  go  on 
circuit,  though  he  may  return  to  other  branches  of  his 
profession.  On  one  occasion,  where  an  Attorney-General 
had  accepted  a puisne  judgeship,  he  expressly  stipulated 
that  he  should  not  be  obliged  to  travel  circuit,  but  finding 
that  such  a stipulation  could  not  be  carried  out,  he  was 
obliged  to  accept  of  the  inferior  office  of  Master  in 
Chancery.1 

The  Attorney  and  Solicitor-General  are  appointed  by 
letters  patent,  during  pleasure.  They  are  nominated  to 
office  by  the  Prime  Minister,  after  consultation  with  the 
Lord  Chancellor,  whose  opinion  would  naturally  have 
great  weight  in  the  selection  of  these  important  func- 
tionaries.™ They  are  expected  to  have  seats  in  the  House 
of  Commons,  and  their  tenure  of  office  depends  upon 
that  of  the  administration  of  which  they  form  a part. 

The  Patent  Office  is  subordinate  to  the  Attorney  and 
Solicitor-General,  who  are,  ex  officio,  two  of  the  Commis- 
sioners of  Patents  ; and  the  appointments  in  that  office 
arc  made  by  the  Attorney-General."  He  also  nominates 
the  counsel  to  be  returned  in  all  criminal  cases  which  he 

1 Hans.  Deb.  vol.  cli.  pp.  2101,  m See  ante,  p.  603. 

2347-2352.  " Murray’s  Handbook,  p.  05.  Hut 

J Campbell’s  Chancellors,  vol.  v.  Parkinson  states  (p.  121)  that  ap- 
p.  504  n.  pointnienta  in  the  Patent  Office  are 

k Ibid.  p.  403.  _ in  the  gift  of  the  Lord  Chancellor, 

1 Rep.  on  Off.  Salaries,  1850,  Evid.  who  is  the  senior  Commissioner. 
1617,  1703,  1802. 
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is  instructed  by  the  government  to  prosecute  on  behalf 
of  the  crown. 

The  Queen’s  Advocate-General  advises  the  crown  in 
questions  relating  to  civil  and  international  law.  He 
prosecutes  or  defends  on  the  part  of  the  crown  in  all 
cases  tried  in  the  High  Court  of  Admiralty.  Though 
holding  office  during  pleasure,  he  is  not  now  regarded  as 
a political  officer,  and  is  not  removed  upon  a change  of 
administration.0 

The  attention  of  Parliament  has  been  frequently  directed 
to  the  expediency  of  establishing  a Department  of  Public 
Justice,  to  be  presided  over  by  a responsible  minister 
having  a seat  in  Parliament ; and  to  Che  propriety,  in 
connection  therewith,  of  making  better  provision  for 
drafting  and  superintending  the  progress  of  public  Bills 
through  Parliament,  especially  such  Bills  as  may  be  intro- 
duced by  the  government. 

In  the  year  1854,  a departmental  Committee  of  enquiry  into  tho 
establishment  of  tho  Irish  Office,  in  London  and  Dublin,  adverting 
to  tho  question  of  retaining  a counsel  for  this  office  in  London — a 
functionary  hitherto  chiefly  occupied  in  drawing  Bills  for  Parlia- 
ment connected  with  Ireland,  and  assisting  in  the  preparation  of 
other  government  Bills  — recommended  the  consolidation  of  tho 
offices  of  counsel  to  the  Irish  Office,  and  of  solicitor  for  Scotland, 
with  that  of  the  counsel  at  the  Homo  Office,  and  the  employment  of 
the  latter  functionary  to  draw  or  arrange  the  Bills  of  the  different 
public  departments  of  the  United  Kingdom,  receiving,  when  neces- 
sary, tho  assistance  of  the  law  officers  in  Parliament  for  the  Scotch 
or  Irish  Bills.?  The  office  of  counsel  to  the  Irish  Office  was 
abolished,  but  no  measures  were  taken  to  create  the  new  con- 
solidated office,  as  above  recommended.^ 

In  the  session  of  1855,  the  Select  Committee  of  the  House  of 
Commons  on  Public  Prosecutors  reported  to  the  House  the  opinions 
of  Lord  Brougham,  of  the  Lord  Advocate  (Moncrieff),  of  Sir  A. 


“ Murray’s  Handbook,  pp.  04,  95. 

» Commons  Papers,  1854,  vol. 
xxvii.  pp.  115-118. 

q Hans.  Dob.  vol.  cxli.  p.  1034.  At 
present,  there  is  n ‘ counsel  for  draw- 
ing Hills  for  Parliament’  attached 
to  the  Home  Office,  who  receives  a 


salary  of  '2,0001.  a year  ; and  a ‘drafts- 
man of  Bills  for  the  Irish  Govern- 
ment,’ attached  to  tho  Chief  Secre- 
tary for  Ireland's  Office,  in  Dublin, 
with  a salary  of  liOO/.  a year;  Civil 
Service  Estimates,  18t(8-9,  Class  II. 
Nos.  3 and  8. 


Queen’s 

Advocate- 

General. 
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Cockbum  (Attorney-General),  and  of  Mr.  Waddington,  Under- 
secretary of  the  Home  Department,  in  favour  of  the  appointment 
of  a responsible  minister  of  justice,  with  a seat  in  Parliament. r 

On  February  12,  185G,  Mr.  Joseph  Napier,  who  was  a member 
of  the  Select  Committee  above  mentioned,  moved  a resolution  in 
the  Houso  of  Commons,  to  affirm  that,  ‘ ns  a measure  of  adminis- 
trative reform,  provision  should  be  made  for  an  efficient  anil  respon- 
sible Department  of  Public  Justice,  with  a view  to  secure  the  skilful 
preparation  and  proper  structure  of  Parliamentary  Bills,  and  pro- 
mote the  progressive  amendment  of  the  laws  of  the  United  King- 
dom.’ The  government  generally  appeared  to  incline  favourably 
to  this  proposition,  but  deprecated  the  hasty  attempt  to  create  a new 
cabinet  minister  with  such  extensive  powers.  Finally,  Air.  Napier 
withdrew  his  motion,  and  moved  another,  omitting  the  words  (in 
italics)  concerning  the  Department  of  Public  Justice,  which  was 
agreed  to  by  the  House  without  a division.’ 

Shortly  afterwards,  the  Statute  Law  Commissioners,  in  their 
second  report,  recommended  the  appointment  of  a responsible  officer, 
with  a staff  of  assistants,  to  report  on  every  Bill  introduced  for  the 
alteration  of  the  law,  and  to  assist  in  the  proper  framing  of  such 
Bills  ; and  the  government  expressed  their  intention  of  giving  effect 
to  this  recommendation.* 

On  February  12,  1857,  Mr.  Napier  moved  an  address  to  the 
queen  that  she  would  bo  pleased  to  take  into  consideration,  as  an 
urgent  measure  of  administrative  reform,  the  formation  of  a sepa- 
rate and  responsible  department  for  the  affairs  of  Publio  Justice. 
The  government  consented  to  this  motion,  but  with  an  intimation 
that  they  would  endeavour  to  carry  it  out,  not  by  creating  a new 
Minister  of  Justice,  but  rather  by  attaching  the  proposed  new 
department  to  some  existing  branch  of  the  executive ; and  the 
address  was  agreed  to.u  On  February  16,  the  queen's  answer  to 
the  address  was  reported,  that  she  would  ‘ give  directions  that  the 
subject  may  receive  the  attentive  consideration  which  its  import- 
ance demands.’1  Air.  Napier  was  afterwards  appointed  Chancellor 
of  Irclnnd  ; and  when  he  left  the  House  of  Commons  no  other 
member  pressed  this  question  upon  the  notice  of  government.w 
But  it  continued,  as  heretofore,  to  bo  warmly  advocated  by  Lord 
Brougham,  though  without  success.  In  the  session  of  1862,  after 


• Commons  Papers,  1854-5,  vol. 
xii.  p.  201.  And  see  a communica- 
tion from  the  Law  Amendment  So- 
ciety. recommending  the  appointment 
of  a Public  Prosecutor,  in  the  Law 
Times,  Jan.  2,  1869,  p.  164. 

• linns.  Deb.  vol.cxl.  pp.  614-0(i8. 

1 I hid.  vol.  cxliii.  p.  1080 ; vol. 


cxliv.  pp.  84,  451,  489.  But  the 
proposed  appointment  was  afterwards 
postponed  indefinitely  (ibid.  vol. 
cxlviii.  pp.  1168,  1764  : vol.  cli.  p. 
1196).  and  has  not  yet  taken  place. 

" Ibid.  vol.  cxliv.  pp.  589-576. 

’ Ibid.  p.  700. 

’ Social  Scien.Transac.18G2,  p.  199, 
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a fruitless  attempt  to  elicit  a public  statement  of  the  intentions  of 
government  upon  this  subject,  bis  lordship  was  privately  informed 
by  a leading  member  of  the  administration  that  nothing  whatever 
had  been  concluded  upon  it.*  Nor  has  anything  since  been  done 
in  compliance  with  the  address  of  the  House  of  Commons. 

Chancellor  of  the  Duchy  of  Lancaster. 

This  functionary  is  an  officer  of  great  eminence  in  the 
government,  and  is  frequently  a Cabinet  minister.  He  holds 
his  office  by  letters  patent,  and,  if  a peer,  takes  precedence 
according  to  his  rank  in  the  peerage ; if  not,  he  takes 
precedence  next  after  the  Chancellor  of  the  Exchequer, 
and  immediately  before  the  Lord  Chief  Justice  of  the 
Queen’s  Bench.  In  ancient  times  this  office  was  one  of 
considerable  importance,  but  within  the  last  century  it 
has  become  practically  a sinecure,  the  duties  attaching 
thereto  being  few  and  unimportant.  The  office  is  now 
regarded  as  a political  appointment,  and  is  usually  filled 
by  a leading  statesman,  not  necessarily  a lawyer,  whose 
time  is  at  the  service  of  the  Government  for  the  con- 
sideration of  larger  questions  which  do  not  come  imme- 
diately within  the  province  of  other  departments,  for  the 
preparation  of  measures  of  legislation,  and  the  advo- 
cacy of  the  same  through  Parliament,  of  one  or  other 
House  of  which  he  is  expected  to  be  a member.  The 
emoluments  of  the  office  average  about  2,000/.  per 
annum/ 

The  Right  Hon.  Spencer  Perceval  was  appointed  to 
this  office  in  1807  ; and  when  he  became  First  Minister 
of  the  Crown,  in  1809,  he  continued  to  hold  the  Chan- 
cellorship of  the  Duchy  of  Lancaster  conjointly  with  the 
two  superior  offices  of  First  Lord  of  the  Treasury  and 


* Itang.  Deb.  vol.  clxviii.  pp.  131,  board  of  able  and  experienced  law- 
214.  Lord  Brougham’s  letter  to  Earl  vers  to  superintend  the  legislation  in 
of  Radnor,  I,aw  Magazine,  N.8.  vol.  both  Houses  of  I’arliamcnt,  and  sug- 
xiv.  p.  04.  See  au  article  in  the  gesting  the  principal  duties  to  be 
Law  Mag.  for  Feb.  1800  (Q>.  vol.  required  of  them, 
xxi.  pp.  33-41),  pointing  out  the  Y Haydn’s  Book  of  Dignities,  p. 
necessity  for  the  appointment  of  a 189.  Murray’s  Handbook,  p.  210. 
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Chancellor  of  the  Exchequer.  This  is  the  only  instance 
on  record  of  the  three  offices  being  held  by  one  individual.’ 

POOR-LAW  BOARD. 

This  Board  takes  its  origin  from  the  Statute  4 & 5 
William  IV.  c.  76,  to  control  and  render  uniform  the 
administration  of  poor  relief  in  England  and  Wales,  under 
which  Commissioners  were  appointed  to  carry  out  the 
important  duties  then  for  the  first  time  entrusted  to  a 
central  authority.  These  Commissioners  were  not  autho- 
rised to  sit  in  the  House  of  Commons,  but  were  required 
to  report  their  proceedings  periodically  to  the  Secretary 
of  State  for  the  Home  Department,  and  through  him, 
annually,  to  Parliament.  The  Commission  was  appointed 
only  for  a limited  period  ; it  was  continued  by  several 
Acts,  and  would  have  expired  in  1847.  The  magnitude 
of  the  interests  concerned,  the  numerous  details  connected 
therewith,  and  the  difficult  task  imposed  upon  the  Home 
Secretary  in  explaining  and  defending  the  same  in  Par- 
liament, led,  on  a renewal  of  the  Commission,  to  its 
erection  into  a separate  and  independent  Board,  presided 
over  by  a responsible  minister  who  is  eligible  to  a seat  in 
the  House  of  Commons.*  This  change  wras  effected  by 
the  Statute  10  & 11  Viet.  c.  109,  which  reorganised 
the  Board,  making  it  to  consist  of  a President,  to  be 
appointed  by  the  queen,  and  of  four  Cabinet  ministers, 
who  are  members  ex  officio,  viz. — the  Lord  President  of 
the  Council,  the  Lord  Privy  Seal,  the  Home  Secretary, 
and  the  Chancellor  of  the  Exchequer.  The  President  of 
the  Board  is  the  only  paid  functionary,  and  he  has  the 
general  exercise  of  the  authority  of  the  Board,  and  is 
responsible  for  all  that  is  done. 

Subject  to  the  approval  of  the  Treasury,  the  President 
appoints  the  various  Poor-law  Inspectors,  clerks,  and  ser- 

* See  ante,  vol.  i.  p.  408 ; Haydn,  * See  Hans.  Deb.  vol.  ex.  p.  230  • 
p.  189,  n.  ante,  p.  243. 
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vants  required  to  carry  out  the  provisions  of  the  statute, 
with  the  exception  of  the  secretaries,  who  are  chosen  by 
the  Prime  Minister,  though  formally  appointed  by  the 
President.  Any  officer  of  the  Board  may  be  dismissed 
upon  an  order  signed  by  the  President.b 

The  Poor-law  Board  was  originally  a temporary  Com- 
mission, and  its  existence  was  renewed,  from  time  to  time, 
by  Acts  of  Parliament.  But  at  first  the  Board  was  regarded 
by  the  legislature  with  so  much  jealousy,  that  it  was  diffi- 
cult to  obtain  the  prolongation  of  its  authority.  But  its 
duties  have  been  invariably  discharged  with  such  care 
and  diligence,  that  it  is  now  looked  upon  as  being  the 
rightful  guardian  of  the  interests  of  the  poor.0  Accord- 
ingly, in  1867,  the  Poor-law  Board  was  made  perma-  Made  per- 
nent,  with  a considerable  enlargement  of  its  powers ; d manent- 
and  by  the  Metropolitan  Poor  Act,  of  the  same  year, 
additional  duties  were  assigned  to  it.' 

The  Board  is  charged  with  the  administration  of  the  it*  dutio*. 
law  for  the  relief  of  the  poor  in  England  and  Wales,  and 
the  amount  of  business  it  transacts  is  large,  and  of  increas- 
ing importance.  Of  late  years,  there  has  been  a great 
fluctuation  in  the  amount  of  pauperism  in  England  and 
Wales.  In  1848,  upwards  of  six  million  pounds  were 
expended  in  poor  relief,  while  in  1861,  and  again  in 
1865,  it  barely  exceeded  four  millions.  But  it  rose 
again,  in  1867,  to  nearly  seven  millions.  Exceptional 
cases — like  that  arising  from  the  distress  amongst  the 
operatives  engaged  in  cotton  manufactures  in  1862-5, 
and  amongst  those  employed  in  ship-building  in  1866-7 
— have  swelled  the  amount  of  suffering  ; and  although,  at 
such  times,  private  contributions  have  borne  the  greater 
part  of  the  burden,  yet  there  has  always  been  much  addi- 

b Murray's  Handbook,  p.  201.  Re-  'Earl  of  Kimberley,  TIans.  Deb. 
port  on  Mine.  Expend.,  Commons  vol.  clxxxvi.  p.  100;  and  sec  ibid. 

Papers,  1847-8,  vol.  xviii.  p.  344.  vol.  clxxxv.  p.  1696. 

Report  Com.  on  Education,  I860,  i Act  80  & 81  Viet.  c.  106. 

Evid.  1887.  Ilans.  Deb.  vol.  clxxxv.  • Act  80  Viet.  e.  0 ; Hans.  Deb. 

pp.  1674,  1687.  __  vol.  clxxxv.  p.  1606. 
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tional  pressure  upon  the  poor  relief  fund.  Nevertheless, 
apart  from  these  exceptional  instances,  the  demand  upon 
the  poor  rates  has  shown  a tendency  to  diminish. 

The  actual  duties  of  the  President  of  the  Poor-law 
Board  are  exceedingly  onerous.  ‘ There  is  not  a question 
which  may  arise  upon  anything  which  affects  the  moral, 
physical,  or  economical  condition  of  the  poor,  that  must 
not  be  examined  into  and  decided  by  him  ; and  in  order 
that  he  may  give  a decision,  lie  must  read  all  the  papers 
that  bear  upon  the  subject.’  He  has  also  to  determine  all 
matters  of  complaint  against  medical  men  and  other  offi- 
cials who  may  be  charged  with  misconduct  or  neglect  of 
paupers.  ‘ Besides  all  this,  additional  permanent  business 
has  been  thrown  upon  the  office,  by  the  transfer,  within 
the  last  two  years,  from  the  Privy  Council  to  the  Poor- 
law  Board,  of  the  management  of  the  education  of  the 
poor,  so  far  as  it  depends  upon  state  grants,  which,  of 
itself,  has  produced  upwards  of  five  hundred  reports,  all 
of  which  have  to  be  read  and  considered.’ f 

General  orders,  affecting  parishes  and  unions,  must  be 
signed  by  three  members,  at  least,  of  the  Poor-law  Board. 
Common  orders  are  merely  signed  by  the  President,  and 
countersigned  by  the  secretary.  But  the  President  is 
equally  responsible  for  both.  In  fact,  his  colleagues  ap- 
pend their  signatures  to  general  orders,  as  a matter  of 
course,  when  they  see  his  name  thereto.' 

By  the  ninth  clause  of  the  Poor-law  Amendment  Act, 
of  the  10  & 11  Viet.  c.  109,  one  only  of  the  two  secre- 
taries of  the  Board  is  declared  capable  of  sitting  and  voting 
in  the  House  of  Commons  upon  the  footing  of  the  Under- 
secretaries of  State — that  is  to  say,  without  the  necessity 
for  reelection  upon  being  appointed  to  office. 

It  has  been  made  a question,  of  late  years,  whether  it 
is  necessary  that  the  Board  should  be  represented  in  Par- 
liament by  two  officers,  the  President  and  a secretary. 


Rt.  lion.  C.  P.  \ illiors,  Presdt.  * Ibid.  vol.  clxxxv.  pp,  1C74, 
of  tlie  Poor-law  Hoard,  Hans.  Deb.  1687 
vol,  clxxvii.  pp.  462,  40S 
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But,  inasmuch  as  the  interests  they  represent  involve 
‘ grave  considerations  of  a political  aud  general  character,’ 
and  ‘ principles  which  can  only  be  dealt  with  by  govern- 
ment with  reference  to  questions  of  a much  wider  appli- 
cation,’ the  government,  with  the  approbation  of  the  House 
of  Commons,  have  decided  that  it  is  not  desirable  to  make 
any  change  in  this  respect.  It  is  alleged,  moreover,  that 
great  public  advantage  has  accrued  from  the  introduction 
into  Parliament  of  these  functionaries,  not  only  on  behalf 
of  the  poor-law  administration,  but  on  account  of  the 
assistance  in  other  matters  which  they  arc  able  to  render 
to  their  colleagues  in  die  Ministry.11 

Until  the  appointment  of  the  Earl  of  Devon  as  Presi- 
dent of  the  Poor-law  Board,  in  1867,  the  office  had 
uniformly,  from  its  first  institution,  been  held  by  a mem- 
ber of  the  House  of  Commons.  Lord  Devon’s  appointment 
took  place  on  account  of  his  special  qualifications  for  the 
office,  he  having  served  for  several  years,  with  remarkable 
ability,  as  permanent  secretary  to  the  Board,  before  his 
accession  to  the  peerage.1  By  this  arrangement,  the  de- 
partment has  at  length  obtained  a representative  in  the 
House  of  Lords ; for  hitherto  neither  the  President  nor 
the  political  secretary  had  ever  sat  in  that  House.1 

The  President  was  first  admitted  to  a seat  in  the  Cabinet  the  Ca- 
in the  year  1859.k  b,Det' 

In  addition  to  the  political  secretary,  who  receives  Staff. 
1,500/.  per  annum,  and  who  quits  office  upon  a change  of 
government,  there  is  a permanent  secretary,  who  receives 
1,000/.  a year,  two  assistant-secretaries,  and  a number  of 
inspectors  and  clerks.1 


h Report  on  Public  Offices,  Com- 
mons Papers,  1864,  vol.  xxvii.  pp. 
247,  248.  Lord  Palmerston,  Hans. 
Deb.  vol.  clxxvii.  p.  237.  A motion 
to  abolish  the  office  of  Parliamentary 
Secretary  of  tho  Poor-law  Board 
was  negatived  by  the  House  of  Com- 
mons, on  February  20,  1805,  by  a 
large  majority  ; see  also  Report  on 
Official  Salaries,  1850,  Evid.  00. 


1 Ilans.  Deb.  vol.  clxxxvii.  p.  870. 
Burke’s  Peerage,  1807,  p.  330. 

* Report  Commons  Com.  on  Edu- 
cation, 1806,  Evid.  2318,  2474. 
Hans.  Deb.  vol.  clxxvii.  p.  400. 

1 Annual  Register,  1850,  p.  374. 

1 Civil  Service  Estimates,  1808-9, 
Class  II.  No.  20,  Hans.  Deb.  vol, 
clxxxvii.  p.  858. 
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There  are  separate  Poor-law  Boards  for  Ireland  and 
Scotland.  The  Secretary  for  Ireland  is  an  unpaid  member 
of  the  Irish  Board,  and  represents  it  in  Parliament.  The 
Lord  Advocate  usually  represents  the  Scottish  Board.™ 

THE  GOVERNMENT  OF  SCOTLAND. 

Since  the  union  of  England  and  Scotland  into  the  king- 
dom of  Great  Britain,  in  the  year  1707 — a union  which 
was  not  merely  legislative,  but  also  executive — the  govern- 
ment of  Scotland  has  become  a part  of  the  general 
administration  of  Great  Britain.  The  business  of  govern- 
ment was  thereafter  under  the  control  of  officers  who 
acted  for  the  entire  United  Kingdom — except  that,  to 
meet  some  difficulties  which  were  experienced  in  the 
collection  of  the  revenue,  separate  commissions  of  customs 
and  excise  were  for  a time  continued,  but  have  since  been 
abolished.  The  Act  of  Union  provided,  however,  that  a 
separate  seal  should  be  kept  in  Scotland,  to  be  used  in 
all  documents  relating  to  private  rights  or  grants  which 
formerly  passed  the  great  seal  of  Scotland ; and  that  the 
Scottish  courts  of  law  should  continue  separate  and  inde- 
pendent. 

At  the  union  a third  Secretary  of  State  was  appointed 
in  London,  to  take  charge  of  Scottish  affairs.  But  in 
1740  this  officer  -was  discontinued,  and  his  duties  divided 
between  the  two  remaining  Secretaries  of  State,  until  the 
Home  Department  of  the  Secretariat  was  organised,  in 
1782.  Then  the  business  relating  to  Scotland,  which  was 
necessarily  of  a domestic  character,  fell  to  the  Home 
Secretary,  by  whom  it  has  since  been  transacted,  having 
become,  in  fact,  amalgamated  with  his  general  duties. 
The  Lord  Advocate  is  his  adviser  in  matters  particularly 
affecting  Scotland,  and  may  be  regarded  as  his  under- 
secretary for  that  part  of  the  kingdom." 

m Commons  Tapers,  1847-8,  vol.  32  and  37. 
xviii.  pp.  352,  353.  Civil  Sendee  » Murray's  Handbook,  p.278.  And 
Estimates,  1808-0,  Class  II.  Nos.  see  ante,  p.  374. 
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At  the  period  of  the  union,  the  executive  government 
of  Scotland  consisted  of  the  following  great  officers  of 
state : — A Lord  High  Chancellor,  a Lord  Justice-General, 
a Lord  Justice  Clerk,  a Lord  Privy  Seal,  and  a Lord  Ad- 
vocate. By  degrees,  the  entire  political  functions  of  these 
offices  devolved  upon  the  Lord  Advocate.  To  him  all 
inferior  officers  in  the  kingdom  look  for  advice  and  direc- 
tion, and  he  is  entrusted  with  the  particular  care  of  the 
whole  executive  government  of  Scotland  at  the  present 
time.0  Nevertheless,  the  Home  Secretary  exercises  a 
general  control  over  all  his  acts.  Not  only  in  legal  and 
criminal  business,  but  in  the  exercise  of  church  patron- 
age, he  acts  upon  his  own  judgment,  whatever  recommen- 
dations may  be  made  by  the  Lord  Advocate.p 

The  Lord  Advocate  is  the  chief  law  officer  of  the  crown 
for  Scotland.  His  duties  are  very  onerous  and  multifa- 
rious. He  is  necessarily  a member  of  the  Faculty  of  Advo- 
cates, and  is  generally  selected  from  amongst  the  most 
able  men  of  his  political  party.  He  acts  as  Attorney- 
General  and  public  prosecutor  for  Scotland,  and  has  the 
conduct  and  superintendence  of  the  whole  criminal  busi- 
ness of  that  country.  In  the  discharge  of  his  duties  as 
public  prosecutor,  he  has  the  assistance  of  the  Solicitor- 
General  and  four  practising  advocates  appointed  by  him- 
self, and  called  advocates-depute.  These  functionaries 
together  form  the  crown  counsel.  There  is  an  agent  or 
solicitor  in  Edinburgh,  appointed  by  the  Lord  Advocate, 
and  called  the  crown  agent.  The  crown  counsel  and 
crown  agents  are  all  salaried  officers,  and  vacate  their 
offices  with  the  administration.'* 

The  Lord  Advocate  is  the  legal  adviser  of  the  crown  in 


° Lord  Advocate  Hope’s  speech  Health  (Scotland)  Act,  1807,  30  & 
in  the  House  of  Commons,  June  22,  31  Viet  c.  101,  secs.  10,  11. 

1804,  on  a motion  to  censure  him  for  f See  Hsus.  Deb.  vol.  clxxxvi.  pp. 
certain  alleged  oppressive  and  illegal  408-410. 

conduct ; Pari.  Deb.  vol.  ii.  p.  801 ; a Fortnightly  Review,  vol.  i.  p, 
and  see  the  powers  conferred  upon  080. 
the  Lord  Advocate  by  the  Public 


Lord  Ad- 
vocate. 
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Scottish  affairs,  and  has  the  preparation  and  charge  of  Bills 
in  Parliament  concerning  Scotland.  He  is  also  in  constant 
confidential  communication  with  the  Home  Secretary,  and 
transacts  on  his  behalf  many  of  the  administrative  duties 
for  Scotland  which  in  England  engage  the  attention  of  that 
functionary.  He  has  to  advise  the  Home  Secretary  as  to 
the  distribution  of  a large  portion  of  the  patronage  of  the 
crown  in  Scotland,  and  especially  as  regards  the  principal 
legal  appointments  therein.  As  an  officer  of  state  in  Scot- 
land, he  has  under  his  command  the  staff  not  only  of  advo- 
cate-deputies, but  also  of  procurators-fiseal r throughout  the 
country,  by  means  of  whom  he  can,  on  the  shortest  notice, 
collect  information  on  all  subjects.  He  is  therefore  en- 
trusted substantially  with  the  conduct  of  Scotch  business 
in  the  House  of  Commons,  on  account  of  the  peculiar 
facilities  he  possesses  for  the  adequate  performance  of  the 
same.  He  receives  a salary  of  1,500/.  per  annum,  with  an 
allowance  of  1,000/.  in  commutation  of  certain  fees.  His 
other  allowances  are  about  500/.  a year,  making  a total 
of  about  3,000/.“ 

There  is  also  a Solicitor-General  for  Scotland,  whose 
duties  resemble  those  of  the  similar  officer  for  England. 
He  is  retained  in  the  same  crown  cases  as  the  Lord 
Advocate,  and  takes  charge  of  the  criminal  business  in 
his  absence.  Neither  the  Lord  Advocate  nor  the  Soli- 
citor-General attends  circuit:  that  is  done  by  their  deputies, 
who  also  assist  in  the  discharge  of  criminal  prosecutions. 
Both  these  officers,  however,  attend  trials  in  the  High 
Court  of  Justiciary  at  Edinburgh,  and  give  personal 
attention  to  every  case  of  importance  which  is  to  be 
brought  up  at  any  circuit.  The  emoluments  of  the  Soli- 
citor-General do  not  much  exceed  1,000/.  a year.1 

Both  the  Lord  Advocate  and  the  Solicitor-General  hold 
political  offices,  which  terminate  with  the  administration 

'For  an  explanation  of  the  duties  • Murray’s  Handbook, p.282.  Rep. 
of  these  functionaries,  see  Commons  on  OfF.  Salaries,  1850,  Evid.  2905, 
Papers,  1854-5,  vol.  xii.  pp.  25-27  ; 2tKKS. 

Fortnightly  Review,  vol.  i.  p.  1181.  * Ibid.  Evid.  2970-2080. 
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by  whom  they  are  appointed.  Although  both  are  eligible 
to  seats  in  the  House  of  Commons,  it  rarely  happens  that 
they  have  seats  together ; generally  the  Lord  Advocate 
only  is  a member  of  that  assembly To  facilitate  the 
transaction  of  Scottish  business,  one  of  the  Lords  of  the 
Treasury,  as  we  have  seen,’  is  selected  from  amongst  the 
members  of  the  House  of  Commons  representing  Scot- 
land, or  from  amongst  leading  men  likely  to  be  able  to 
obtain  a seat  for  a Scottish  constituency,  to  whom  the 
general  supervision  of  Treasury  business  concerning  Scot- 
land is  entrusted,  and  who  also  assists  the  Lord  Advocate 
in  the  charge  of  Scottish  business  in  Parliament,  with  the 
exception  of  legal  business,  for  which  the  Lord  Advocate 
is  wholly  responsible. 

The  office  of  the  Queen's  and  Lord  Treasurer's  Remem- 
brancer in  Scotland  is  also  one  of  considerable  import- 
ance. It  acts  as  the  pay  department  of  moneys  voted 
for  civil  services  in  Scotland,  in  like  manner  as  the  Pay- 
master-General in  England.  It  devolves  upon  this  de- 
partment to  examine  and  audit  a numerous  class  of 
Scotch  accounts,  to  prepare  annually,  in  detail,  the  esti- 
mates of  civil  services  for  Scotland,  and  to  fulfil  many 
other  important  duties  connected  with  the  public  expen- 
diture, &c.  in  Scotland.  This  office  has  recently  been 
subjected  to  the  provisions  of  the  Exchequer  and  Audit 
Departments  Act  of  1866,  with  the  view  of  assimilating 
its  system  to  that  of  the  corresponding  departments  in 
England.” 

The  Queen's  Lord  Ui<jh  Commissioner  to  the  General 
Assembly  of  the  Church  of  Scotland  is,  to  a certain  ex- 
tent, a political  office,  being  generally,  although  not  in- 
variably, changed  with  the  administration  of  the  day. 


u Rep.  on  Off.  Sul.  1850,  Evid.  &c.f  issued  under  the  Exchequer  and 
3965,2086.  Audit  Departments  Act.  Commons 

* Ante,  p.  450.  Papers,  1867,  vol.  xxxix.  p.  400. 

w For  a report  on  the  duties  of  For  particulars  of  the  cost  of  the 
the  Queen’s  and  Lord  Treasurer’s  Re-  office,  see  Civil  Service  Estimates, 
membrancer’s  office,  see  Minutes,  1808-0,  Class  II.  No.  10. 
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This  officer  is  the  representative  of  the  sovereign  at  the 
meetings  of  the  General  Assembly  of  the  Established 
Church  of  Scotland  in  Edinburgh,  and  has  a right  to  be 
present  at  all  the  meetings  of  that  body.  At  the  opening 
of  the  sessions,  he  delivers  a speech  from  the  throne,  and 
at  the  conclusion  of  the  proceedings  dissolves  the  Assem- 
bly, and  appoints  the  time  for  its  next  meeting.  But  the 
Assembly  claim  a similar  right,  and  by  their  Moderator 
likewise  announce  their  dissolution.  The  Commissioner 
is  regarded  as  a medium  of  communication  and  link  of 
connection  between  the  sovereign  and  the  Presbyterian 
Church  of  Scotland,  the  integrity  of  which,  as  the  esta- 
blished religion  of  that  country,  has  been  guaranteed  by 
the  Act  of  Union. 

The  Lord  High  Commissioner  receives  a fresh  com- 
mission every  year ; but  it  is  customary  to  reappoint  the 
same  individual,  so  long  as  he  is  able  and  willing  to  act, 
during  the  existence  of  each  administration.  The  Com- 
missioner is  required  to  maintain  a certain  amount  of 
state,  to  uphold  the  honour  and  dignity  of  his  office.  He 
holds  levees,  as  the  representative  of  royalty,  which  are 
generally  attended  by  persons  of  all  denominations,  out 
of  respect  for  his  position  ; and  lie  gives  a series  of 
entertainments  during  the  time  (usually  about  ten  days) 
when  the  Assembly  is  in  session.  His  salary  (which  is 
paid  out  of  the  Consolidated  Fund)  is  2,000/.  a year ; 
and  he  appoints  his  own  purse-bearer  and  chaplain.* 

TnE  GOVERNMENT  OF  IRELAND. 

The  kingdom  of  Ireland,  which,  before  the  Act  of 
Union  (39  & 40  Geo.  IH.  c.  67)  in  1801,  was- connected 
with  the  crown  of  England  by  prerogative  alone,  has 
since  become  united  in  its  legislature,  its  church,  and  its 

* Rep.  on  Off.  Sal.  1860,  evid.  this  Evidence;  also  Murray’s  Iland- 
a.m-3371.  See  further  particulars  book,  p.  279 ; Hans.  Deb.  vol.  cxci. 
in  regard  to  this  functionary  in  p.  1884. 
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revenues.  Unlike  Scotland,  however,  the  Irish  executive 
still  remains,  to  some  extent,  separate  and  distinct.  But 
this  independence  is  merely  nominal ; the  pageantry  of  a 
court  and  the  outward  symbols  of  royalty  are  kept  up, 
whilst  practically  the  entire  direction  of  the  government 
of  Ireland  is  in  the  hands  of  the  English  Cabinet/ 

The  government  of  Ireland  is  formally  entrusted  to  the  Lorf -Lieu- 
Queen’s  Deputy  or  Viceroy,  who  is  usually  styled  the  teni‘Dt’ 
Lord-Lieutenant,  but  whose  official  designation  is  the 
Lord-Lieutenant-Geueral  and  General  Governor  of  Ireland. 

This  high  officer  is  appointed  under  the  Great  Seal  of  the 
United  Kingdom,  and  bears  the  sword  of  state  as  the 
symbol  of  his  viceregal  authority.  He  is  assisted  by  a 
Privy  Council,  consisting  of  between  fifty  and  sixty  mem- 
bers, who  are  sworn  pursuant  to  a sign-manual  warrant 
to  the  Lord-Lieutenant,  and  are  designated  right  honour- 
able. This  body  possesses  very  extensive  executive 
powers,'  and  its  sanction  is  essential  to  give  validity  to 
many  of  the  official  acts  of  the  Lord-Lieutenant.  The 
office  of  the  Irish  Privy  Council,  however,  as  a branch  of 
administration,  has  been  abolished,  and  its  business  trans- 
ferred to  the  department  of  the  Chief  Secretary  for 
Ireland. 

The  Lord-Lieutenant  is  commissioned  to  represent  the 
person  of  the  sovereign  in  Ireland,  to  keep  the  peace, 
the  laws,  and  customs  of  that  country,  to  govern  the 
people  therein,  to  chasten  and  correct  offenders,  and  to 
encourage  such  as  do  well.*  He  is  placed  in  supreme 
authority,  to  attend  to  the  impartial  administration  of  jus- 
tice, and  has  power  to  pardon  criminals,  or  to  commute 
their  sentences.  The  police  is  subject  to  his  entire  con- 
trol. He  may  issue  such  orders  to  the  general  command- 

i See  Mr.  VVvnn’s  speech,  in  Pari,  the  early  part  of  the  reign  of  George 
Deb.  (1812)  vol.  xxi.  p.  014.  III.,  anil  on  the  manner  in  which  the 

* Earl  of  Derby,  Hans.  Deb.  vol.  king's  business  was  carried  through 

clxxxviii.  p.  1373.  the  Irish  Parliament,  see  Donne, 

* For  curious  notos  on  the  admi-  Corresp.  Qeo.  111.  vol.  i.  p.  140;  vol. 
nistration  of  the  Lord-Lieutenant  in  ii.  p.  37. 
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i»rd  -Lieu-  jng  the  troops  in  Ireland  as  are  necessary  for  the  support 
tenant.  Qp  cjvy  authority,  the  protection  of  the  subject,  the 
defence  of  the  realm,  and  the  suppression  of  insurrection. 

The  queen  reserves  for  her  own  signet  the  grant  of 
money,  lands,  or  pensions  (the  Lord-Lieutenant  recom- 
mending such  cases  to  the  consideration  of  the  Treasury), 
and  the  grant  of  titles  of  honour,  but  not  without  com- 
munication with  the  Lord-Lieutenant,  who  may  himself 
confer  the  distinction  of  civil  knighthood.  The  queen 
also  appoints  the  privy  councillors,  judges,  and  law 
officers,  governors  of  forts,  and  military  officers.  The 
Lord-Lieutenant  is  entrusted  with  the  absolute  and 
complete  disposal  of  the  whole  patronage  of  the  crown 
within  the  Established  Church  in  Ireland,  and  gene- 
rally with  the  disposal  of  all  the  other  crown  patronage 
of  the  country.0  The  Lord-Lieutenant  also  enjoys,  by 
virtue  of  an  ancient  prerogative  of  the  crown  in  Ireland, 
the  right  of  filling  up  certain  subordinate  offices  in  the 
superior  courts  of  justice  in  that  country.  In  England, 
all  such  offices  are  in  the  gift  of  the  heads  of  the  courts 
of  law.  In  1867,  an  attempt  was  made  to  introduce  the 
English  practice  into  Ireland,  by  inserting  a clause  in  a 
hill  concerning  the  Irish  Law  Courts,  which  was  pending 
in  the  House  of  Lords,  to  vest  the  appointment  of  the 
officers  in  question  in  the  chief  judge  of  each  court.  But 
the  clause  was  rejected  in  the  House  of  Commons ; and 
rather  than  imperil  the  fate  of  the  Bill,  the  Lords  did 
not  insist  upon  it.b  In  the  distribution  of  this  patronage 
the  Chief  Secretary  is  occasionally  consulted.' 

The  terms  of  the  Lord-Lieutenant’s  commission  attest 
the  confidence  reposed  in  him  by  the  imperial  govern- 
ment. He  has  the  free  gift  of  all  the  places  left  to  his 
disposal.  No  new  office  is  to  be  created  without  his 
opinion  thereon  ; no  appointment  which  is  reserved  to 

* But  see  Y tinge,  Life  of  Lord  1002. 

Liverpool,  vol,  iii.  p.  300.  ‘ Ibid.  voL  clxxvii.  p.  245 ; ibid. 

b linns.  Deb.  vol.  clxx.xix.  pp.  842,  vol.  clxxxv.  p.  1112. 
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the  queen  is  to  be  made  without  his  advice  and  recom- 
mendation ; and  he  is  required  to  inform  her  majesty  of 
every  man’s  merits,  that  she  may  bestow  marks  of  favour 
on  such  as  do  well.  Her  majesty  will  not  admit  of  any 
particular  complaint  of  injustice  or  oppression  in  Ireland, 
unless  it  has  been  first  made  to  her  Lord-Lieutenant;  nor 
will  she  require  him  to  execute  her  orders  in  any  busi- 
ness of  which  he  may  disapprove,  until  he  can  communi- 
cate with  her  majesty  and  receive  further  instructions.*1 

Such  is  the  authority  of  the  Lord-Lieutenant  of  Ireland. 
As  the  queen’s  Viceroy,  he  is  vested  with  more  extensive 
regal  powers  than  any  other  subject  of  her  majesty, 
except,  perhaps,  the  Viceroy  of  India.  Nevertheless,  lie 
acts  under  instructions  from  the  crown,  conveyed  to  him 
by  the  ministry  for  the  time  being,  whose  business  it  is  to 
direct  him  as  to  his  proceedings,  and  to  animadvert  upon 
his  conduct  if  they  see  him  act  improperly,  or  in  a man- 
ner detrimental  or  inconvenient  to  the  public  service,  or 
displeasing  to  the  crown.*  The  Cabinet  minister  who  is 
ordinarily  responsible  for  advising  and  directing  the  con- 
duct of  the  Lord-Lieutenant  is  the  Secretary  of  State  for 
the  Home  Department/  but  in  matters  of  great  moment 
the  Prime  Minister  interposes  his  authority,  or  the  Cabinet 
itself  is  summoned  to  deliberate  and  advise  upon  the 
instructions  to  be  given  him.  On  matters  of  revenue,  the 
Lord-Lieutenant  is  required  to  correspond  with  the  Trea- 
sury, and  on  all  other  subjects  with  the  Home  Secretary, 
who  keeps  him  informed  of  the  views  aud  opinions  of  the 
Cabinet  upon  all  the  more  important  questions  connected 
with  his  government.8 

In  1828  the  Marquis  of  Anglesey,  then  Lord-Lientenant,  pursued 
a line  of  conduct  towards  the  leaders  of  the  Irish  Roman  Catholic 
party,  calculated  to  embarrass  the  home  government,  and  to  augment 
the  difficulties  they  experienced  in  administering  affairs  in  Ireland. 

fi  Murray’s  Handbook,  pp.  273,274.  ' Hans.  Deb.  vol.  clxxxv.  p.  1120. 

Mirror  of  Pari.  1820,  p.  802.  * Dodd's  Manual,  p.  307.  Murray’s 

'The  Duke  of  Wellington,  in  Handbook,  p.  275. 

Mirror  of  Pari.  1820,  p.  1402. 
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These  proceedings  led  to  a remonstrance  from  the  Prime  Minister 
(the  Duke  of  Wellington)  and  to  the  ultimate  recall  of  the  marquis. 
He,  however,  feeling  himself  to  be  the  aggrieved  party,  obtained  the 
king’s  permission  to  read,  in  his  place  in  Parliament,  the  entire 
correspondence  between  himself  and  his  colleagues  in  the  adminis- 
tration, in  vindication  of  his  policy  and  conduct  whilst  at  the  head 
of  the  Irish  government.  He  did  so,  upon  a formal  motion  for 
papers,  in  order  to  obtain  an  expression  of  ‘ their  lordships’  opinion 
of  his  conduct.’  The  motion  was  resisted  by  the  Duke  of  Wellington, 
who,  while  he  went  into  details  to  justify  the  conduct  pursued 
towards  the  noble  marquis,  asserted  that  ‘ Parliament  had  no 
business  to  interfere  with  regard  to  the  dismissal  of  any  of  his 
majesty’s  servants  from  the  government  of  the  country,  except  in 
cases  in  which  some  material  public  injury  has  been  thereby  occa- 
sioned, or  some  considerable  inconvenience  has  been  felt,  or  except 
in  cases  where  Parliament  has  found  it  necessary  to  interfere  to  ob- 
tain a change  of  government.’ h This  explanation  was  accepted  by 
the  House  ; the  formal  motion  for  papers  was  negatived,  and  no 
further  proceedings  had  in  the  matter. 

The  Lord-Lieutenant  of  Ireland  is  always  chosen  from 
amongst  the  peerage  ; nevertheless,  his  presence  in  the 
House  of  Lords,  when  any  motion  is  about  to  be  sub- 
mitted respecting  his  conduct  in  office,  is  not  necessary, 
as  the  ministers  of  the  crown  are  responsible  for  his  acts, 
and  are  there  to  answer  for  him.1  Sometimes,  however, 
the  Lord-Lieutenant  appears  in  his  place  in  the  House  of 
Lords  to  justify  and  explain  his  conduct,1  but  this  is  of 
his  own  free  will. 

The  Lord- Lieutenant  maintains  an  establishment  of  a 
regal  character,  holds  courts,  levees,  and  drawing-rooms, 
and  is  attended  by  a household  for  the  support  of  which 
he  receives  an  extra  allowance  of  between  3,000/.  and 
4,000/.,  besides  his  annual  salary  of  20,000/.k  He  is  also 
allowed  two  residences,  one  in  Dublin  Castle,  the  other  in 
1’hoonix  Park.  In  thus  upholding  and  representing  the 


b Mirror  of  Pari.  1820,  p.  1401. 

1 Ibid.  1831-2,  p.  ISO. 

J liana,  lleb.  vol.  clviii.  p.  1(543. 

1 The  salary  is  fixed  by  the  Act 
2 & .3  Will.  IV.  c.  11(5,  and  is  paid 
out  of  the  Consolidated  Fund.  The 


sum  of  .3,030/.  Os.  lid.  is  voted 
annually  in  Committee  of  Supply  to 
pay  the  salaries  of  the  officers  of  the 
vice-regal  household  ; Civil  Service 
Estimates,  1808-0,  Class  II.  No.  7. 
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dignity  of  the  crown,  he  is  assisted  by  his  wife,  who  per- 
forms such  regal  duties  as  would  appertain  to  the  position 
of  a queen  consort,  and  on  all  occasions  takes  precedence 
of  every  other  lady  in  Ireland  during  the  viceroyalty.1 

The  Lord-Lieutenant  of  Ireland,  being  by  direct  delega- 
tion a viceroy  of  the  British  crown,  must  necessarily  be 
a Protestant.  Since  the  office  of  Lord  Chancellor  of 
Ireland  has  been  thrown  open  to  Roman  Catholics,  this  is 
the  sole  remaining  office  in  Ireland  that  must  be  filled  by 
a person  ‘ who  is  of  the  same  religious  persuasion,  and 
bound  to  maintain  the  same  religious  principles,  as  the 
occupant  of  the  throne  itself.”” 

The  question  of  abolishing  the  viceregal  government 
of  Ireland,  and  transferring  its  duties  to  an  additional 
Secretary  of  State  to  be  appointed  for  that  country,  has 
been  agitated  from  time  to  time.  In  June,  1850,  a 
project  to  this  effect  was  formally  submitted  by  the 
government  to  the  consideration  of  Parliament,  as  being 
calculated  to  simplify  and  improve  the  administration  of 
Irish  affairs;  but  it  did  not  meet  with  the  approval  of 
experienced  statesmen,  or  receive  the  sanction  of  the 
legislature.  Similar  propositions  have  been  made  since 
then,  but  they  have  not  been  favourably  entertained  by 
the  House  of  Commons." 

The  Lord-Lieutenant  is  assisted  in  carrying  on  the 
executive  government  of  Ireland  mainly  by  four  persons  : 
the  Chief  Secretary,  the  Lord  Chancellor,  the  Attorney- 
General — each  of  whom  is  a member  of  the  Irish  Privy 
Council — and  the  permanent  Under-Secretary.® 

The  Chief  Secretary  to  the  Lord-Lieutenant,  or,  as  he  Chief 
is  otherwise  styled,  Chief  Secretary  for  Ireland,  is  an  1 c'crttarr- 


1 Dodd’s  Manual,  p.  SOS. 
m Karl  of  Derby,  liana.  Deb.  vol. 
clxxxviii.  p.  1373.  Act  30  & 31  Viet, 
c.  76. 

■ See  Commons’  Debates,  J lily  7, 
1867,  March  25,  1858.  But  see  a 
singular  statement  by  Mr.  Bernal 
Osborne  in  the  House  on  August  2, 


18(36,  showing  the  growth  of  opinion 
in  favour  of  the  abolition  of  the  vice- 
regal office  : Hans.  Deb.  vol.  clxxxiv. 

p.  11*06. 

° Hans.  Deb.  vol.  cxc.  pp.  1368, 
1434.  Thom,  Irish  Directory,  1868, 
p.  887. 
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officer  of  more  importance  in  the  administration  of  the 
Irish  government  than  might  at  first  be  supposed  from 
his  official  designation.  When  there  was  a local  parlia- 
ment in  Ireland,  the  relation  of  the  Chief  Secretary 
towards  the  Lord-Lieutenant  was  more  strictly  constitu- 
tional and  less  anomalous  than  it  is  now.  He  then  stood 
in  a subordinate  capacity  ; all  he  did  emanated  from  the 
authority  of  the  Lord-Lieutenant,  and  his  relation  to  him 
corresponded  in  all  material  respects  to  that  in  which 
a minister  of  state  ordinarily  stands  with  reference  to 
the  crown.  But  since  the  union  the  relative  position 
and  influence  of  these  two  functionaries  have  been  mate- 
rially changed.”  The  Chief  Secretary  is  now  strictly  the 
‘ prime  minister  ’ of  the  Lord-Lieutenant ; he  exercises, 
in  point  of  fact,  many  of  the  viceregal  functions.  He 
is  a minister  responsible  to  Parliament  for  every  act  of 
the  Irish  administration.*1  He  necessarily  possesses  great 
power,  which  he  is  sometimes  called  upon  to  exercise 
without  communication  with  his  chief,  however  desirous 
he  might  be  of  doing  nothing  without  consulting  him/ 
The  Chief  Secretary  is  invariably  a Privy  Councillor,  and 
generally  a member  of  the  House  of  Commons,  repre- 
senting the  Irish  Government  therein.  He  is  also  occa- 
sionally a Cabinet  minister ; but,  in  the  opinion  of  Sir 
Robert  Peel,  grave  objections  exist  to  this  dignity  being 
conferred  upon  him,  inasmuch  as  it  not  only  disturbs  the 
relations  of  a chief  to  his  subordinate  (the  Lord-Lieu- 
tenant never  being  included  among  the  Cabinet  Council- 
lors), but  directly  inverts  those  relations,  and  encourages 
the  Chief  Secretary  still  more  to  assume  for  himself  the 
exercise  of  independent  powers."  It  is  calculated,  more- 
over, to  interfere  with  the  direct  and  acknowledged 
responsibility  of  the  Home  Secretary  for  the  acts  of  the 
Irish  Government. 


p See  Mahon’s  Hist,  of  England,  ' Ibid.  vol.  cxi.  p.  1409. 
vol.  iv.  p.  190.  * Ibid.  ; and  see  Hans.  Pel),  vol. 

’ Hans.  Deb.  vol.  clxxxv.  p.  1113.  clxiii.  pp.  1400,  1473. 
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The  duties  of  the  Chief  Secretary  are  to  see  that  the 
commands  of  the  Lord-Lieutenant,  in  keeping  the  peace, 
the  laws,  and  the  customs  of  Ireland,  are  fulfilled.  On 
revenue  matters  he  corresponds  with  the  Treasury,  but 
on  other  subjects  with  the  Secretary  of  State  for  the 
Home  Department.  He  also  acts  as  keeper  of  the  privy 
seal  of  Ireland. 

The  Chief  Secretary  is  unavoidably  absent  for  a great 
portion  of  the  year,  attending  his  parliamentary  duties  in 
London,  and  engaged  at  other  times  with  parliamentary 
and  political  business.  His  salary  was  formerly  7,000/. 
a year,  but  was  fixed  in  1831,  and  again  in  1851,  at 
5,500/.  per  annum,  in  lieu  of  all  fees  and  emoluments. 

It  has  since  been  reduced  to  4,000/.,  but  he  has  an  extra 
allowance  of  425/.  ‘ for  fuel.’1 

This  salary,  though  double  in  amount  to  that  assigned 
to  an  Under-Secretary  of  State,  is  given  because  the  Irish 
Secretory  is  exposed  to  much  additional  expense  by  being 
obliged  to  reside  partly  in  London  and  partly  in  Dublin, 
and  to  entertain  largely  when  at  the  viceregal  capital. 

He  has  an  official  residence  in  the  Phoenix  Park. 

There  is  a permanent  Under-Secretory,  whose  duties  Under- 
are  exceedingly  various  and  important,  and  who  is  prac-  Secret*iy' 
tically  the  working  head  of  the  Irish  establishment,  at 
Dublin  Castle." 

There  is  also  a Lord  Chancellor/  an  Attorney-General, 
and  a Solicitor-General  for  Ireland,  whose  duties  resemble 
those  of  the  similar  appointments  in  England.  The  two 
latter  are  eligible  to  sit  in  the  House  of  Commons,  though  Lords  of 
it  rarely  happens  that  both  of  them  can  obtain  seats 


officers. 


' Hans.  Deb.  vol.  clxiv.  p.  t >•' M>. 
Civil  Service  Estimates,  1808-9, 
Class  II.  No.  8. 

u See  Commons  Papers,  1854,  vol. 
xxvii.  pp.  09-102, 121,  155.  M‘Len- 
mui's  Life  of  Thomas  Drummond, 
Ex-Under  Secretary,  pp.  250-254. 
Earl  of  Mayo,  in  Hans.  Deb.  vol. 
cxc.  p.  1358. 

VOL.  II.  3 


' Eor  his  duties,  see  Hans.  Deb. 
vol.  clxxxvj.  1113,  and  vol.  clxxxvii. 
p.  1372.  The  present  Lord  Chan- 
cellor is  a Roman-Catholic;  beiiijr 
the  first  appointment  of  one  of  that 
faith  to  tho  office  since  the  Revolu- 
tion of  1688 ; see  ante,  p.  719;  Law 
Times,  Jan.  io,  1869,  p.  211. 
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Minister* 
for  Ireland. 


Officers  of 
the  house- 
hold. 


therein.  One  of  the  Lords  of  the  Treasury,  we  have 
seen,  is  specially  charged  with  the  transaction  of  Irish 
business,*  and  is  selected  from  amongst  the  members  of 
Parliament  representing  Irish  constituencies,  or  from 
amongst  individuals  likely  to  be  able  to  obtain  a seat  for 
some  place  in  Ireland.  These  officers — viz.  the  Lord 
Chancellor,  the  Attorney  and  Solicitor-General,  and  one 
of  the  Lords  of  the  Treasury — together  with  the  Lord- 
Lieutenant  and  the  Chief  Secretary,  constitute  the  mem- 
bers of  the  administration  on  behalf  of  Ireland,  and  all 
vacate  their  offices  upon  a change  of  government. 

From  the  union  until  Lord  Normanby’s  administration 
in  1835,  the  Irish  law  officers  were  not  invariably  changed 
with  the  government,  and  were  neither  obliged  nor  ex- 
pected to  enter  the  House  of  Commons.  Their  position 
was  non-political  unless  they  entered  Parliament,  when 
they  were  required  to  support  the  government  or  resign.1 
But  since  1835  the  system  of  having  an  exclusively  party 
official  bar  has  prevailed  in  Ireland ; the  law  officers  of 
the  crown  retire  with  the  ministry,  and  when  appointed 
to  office  they  must  endeavour  to  get  a seat  in  Parliament, 
though  their  inability  to  find  a constituency  does  not 
necessitate  their  resignation  of  office/ 

The  only  remaining  persons  who  are  considered  as 
forming  part  of  the  administration,  and  who  consequently 
vacate  their  offices  on  a change  of  ministry,  are  the  chief 
officers  of  the  royal  household.  They  may  be  enumerated 
as  follows  :* — 

The  Lord  Steward  of  the  Household. 

The  Lord  Chamberlain  and  the  Vice-Chamberlain. 

The  Master  of  the  Horse.* 

" See  ante,  p.  450.  * Dodd's  Manual,  p.  311.  List  pre- 

* M‘ Leu  nan,  Memoir  of  Thomas  fixed  to  vol.  cxc.  of  Hansard's  De- 
Drummond,  p.  252  n.  Fraser’s  bates. 

Magazine,  vol.  Ixxv.  p.  822.  Edin.  * It  is  the  duty  of  the  Master  of 
Kev.  vol.  cxxvi.  p.  1 63,  the  Horse  to  regulate  the  conditions 

T See  ante,  p.  235.  under  which  ‘ the  Queen’s  Plates,’ 
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The  Treasurer  and  the  Comptroller  of  the  Household. 

The  Captain  of  the  Corps  of  Gentlemen-at-Anns. 

The  Captain  of  the  Yeomen  of  the  Guard. 

The  Master  of  the  Buckhounds. 

The  Chief  Equerry  and  Clerk  Marshal. 

The  Lords  in  Waiting.b 

These  dignified  offices  are  for  the  most  part  usually 
held  by  peers  or  members  of  the  House  of  Commons ; 
and  therefore,  as  well  as  from  the  influence  the  incum- 
bents thereof  would  naturally  exercise  upon  the  royal 
mind,  from  their  close  proximity  to  the  person  of  the 
sovereign,  it  is  reasonable  that  they  should  be  held  by 
political  adherents  of  the  existing  ministry.  Since  1841, 
it  has  also  been  admitted  that  the  offices  of  Mistress  of  the 
Robes  and  of  Ladies  of  the  Bedchamber,  when  held  by 
ladies  connected  with  the  outgoing  ministers,  should  be 
considered  at  the  disposal  of  the  new  Cabinet.  But 
Ladies  of  the  Bedchamber  belonging  to  families  whose 
political  connection  has  been  less  pronounced,  have  been 
suffered  to  remain  in  the  household,  without  objection, 
on  a change  of  ministry.0 

For  particulars  concerning  the  original  functions  and 
present  duties  of  these  officers  of  the  royal  household,  see 
Murray’s  ‘ Handbook  ’ and  Dodd’s  ‘ Manual  of  Dignities ; ’ 
and  in  regard  to  the  office  of  Lord  Chamberlain,  which 
was  originally  one  of  very  great  importance,  see  Sir 
II.  Nicolas’  ‘Proceedings  of  the  Privy  Council,’  vol.  vi. 
pp.  ccxix.-ccxxviii. 


voted  by  Parliament,  with  a view  to 
promote  improvement  in  the  breed 
of  horses,  shall  be  run  for. — Hans. 
Deb.  vol.  cxciii.  pp.  1208,  14815. 

b The  new  Gladstone  ministry  pro- 
pose to  affiliate  the  Ia>rds  in  Waiting, 


being  peers,  to  certain  public  offices 
which  are  not  otherwise  represented 
in  the  House  of  Ixtrds,  in  order  to 
effect  a more  efficient  representation 
of  the  public  service  in  that  chamber. 

* See  ante,  vol.  i.  p.  191. 
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CHAPTER  YI. 

THE  JUDGES  IN  RELATION  TO  THE  CROWN  AND  TO 
PARLIAMENT. 

The  administration  of  justice,  freely  and  indifferently,  to 
all  people,  of  whatsoever  degree,  is  of  the  highest  import- 
ance to  the  wellbeing  of  a commonwealth. 

By  the  constitution  of  this  kingdom,  the  sovereign  is 
regarded  as  the  dispenser  of  justice  ; but  the  exercise  of 
this  prerogative  is  regulated  and  restrained  by  law.  Thus, 
the  king  is  debarred  from  adjudicating  upon  any  matter 
except  through  the  instrumentality  of  persons  duly  ap- 
pointed to  that  end.*  The  courts  of  law,  originally  created 
for  the  purpose  of  hearing  and  determining  actions  and 
suits,  must  proceed  according  as  the  law  directs.  And 
the  crown  cannot  of  itself  establish  any  new  court,  or 
change  the  jurisdiction  or  procedure  of  an  existing  court, 
or  alter  the  number  of  the  judges,  the  mode  of  their 
appointment,  or  the  tenure  of  their  office.  For  all  such 
purposes  the  co-operation  of  Parliament  is  necessary.*1 
It  is,  moreover,  one  of  the  principal  duties  and  func- 
tions of  Parliament  ‘ to  be  observant  of  the  courts  of 
justice,  and  to  take  due  care  that  none  of  them,  from  the 
lowest  to  the  highest,  shall  pursue  new  courses  unknown 
to  the  laws  and  constitution  of  this  kingdom,  or  to  equity, 
sound  legal  policy,  or  substantial  justice.’ * 

Nevertheless,  the  integrity  and  independence  of  the 
judicial  office  arc  amply  secured  from  encroachment 
either  by  the  crown,  the  courts,  or  the  people.  From 

* Sop  ante,  vol.  i.  p.  173.  ' Burke,  quoted  ante,  vol.  i.  p. 

‘ Ibid.  p.  352.  Ilearn,  Govt,  of  353. 

Eng.  p.  74. 
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the  reign  of  Edward  III.,  any  interference  on  the  part 
of  the  crown  with  the  due  course  of  justice  has  been 
declared  to  be  illegal  ;d  it  is  a principle  of  law  that  no 
action  will  lie  against  a judge  of  one  of  the  superior 
courts  for  a judicial  act,  even  though  it  be  alleged  to 
have  been  done  maliciously  and  corruptly ;®  and  consti- 
tutional usage  forbids  either  House  of  Parliament  from 
entertaining  any  question  which  comes  within  the  juris- 
diction of  a court  of  law  to  determine ; or  from  insti- 
tuting investigations  into  the  conduct  of  the  judiciary, 
except  in  extreme  cases  of  gross  misconduct  or  perversion 
of  the  law,  that  may  require  the  interposition  of  Parlia- 
ment in  order  to  obtain  the  removal  of  a corrupt  or  in- 
competent judge/ 

All  judges  are  sworn  well  and  truly  to  serve  the  queen 
and  her  people  in  their  several  offices,  and  to  ‘ do  equal 
law  and  execution  of  right  to  all  the  queen’s  subjects, 
rich  and  poor,  without  having  regard  to  any  person.’8 
But  in  the  event  of  a judge,  either  wilfully  or  through 
ignorance,  violating  his  oath,  or  otherwise  misconducting 
himself  in  the  judicial  office,  the  constitution  has  pro- 
vided an  adequate  remedy,  and  a method  of  depriving 
him  of  his  judicial  functions. 

Previous  to  the  revolution  of  1688,  the  judges  of  the 
superior  courts,  ns  a general  rule,  held  their  offices  at  the 
will  and  pleasure  of  the  crown.  Under  this  tenure  there 
were  frequent  instances,  from  time  to  time,  of  venal,  cor- 
rupt, or  oppressive  conduct  on  the  part  of  judges,  and  of 
arbitrary  conduct — in  the  displacement  of  upright  judges, 
and  conniving  at  the  proceedings  of  dishonest  judges — 
on  the  part  of  the  crown,  the  which  gave  rise  to  serious 
complaints,  and  led  to  several  attempts,  during  the  seven- 
teenth century,  to  limit  the  discretion  of  the  crown  in 

d Hearn,  p.  70.  the  refusal  of  a Bill  of  Exception  ; 

* Brooin,*  Constitutional  Law,  pp.  Hearn,  p.  137. 

703-772. — Except  for  the  refusal  of  f Ante,  vol.  i.  p.  356. 
a Writ  of  Habeas  Corpus,  under  the  * Keport  of  Oaths  Commission, 
Act  31  Car.  II.  c.  2,  sec.  7,  or,  for  1807,  pp.  42-45. 


Judicial 
in  depen- 
dence. 


Tenure  of 
offico. 
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regard  to  appointments  to  the  Bench.1*  At  length,  by 
the  Act  of  Settlement,  passed  in  the  year  1700,  it  was 
provided,  that  after  the  accession  of  the  house  of  Hanover 
to  the  throne  of  England,  ‘judges’  commissions  be  made 
quamdiu  se  bene  gesserint,  and  their  salaries  ascertained 
and  established ; but,  upon  the  address  of  both  Houses 
of  Parliament,  it  may  be  lawful  to  remove  them." 

One  step  only  remained  to  place  the  judges  in  a posi- 
tion of  complete  independence  of  the  reigning  sovereign, 
and  that  was  to  exempt  them  from  the  rule,  ordinarily 
applicable  to  all  office-holders,  whereby  their  commissions 
should  be  vacated  upon  the  demise  of  the  crown.  It  is 
very  doubtful  whether  this  rule  applied  to  the  judges 
after  they  began  to  be  appointed  ‘during  good  be- 
haviour,’1 but  it  was  deemed  expedient  to  place  the 
matter  beyond  dispute.  Accordingly,  one  of  the  first 
public  acts  of  George  IU.,  upon  his  accession  to  the 
throne,  was  to  recommend  to  Parliament  the  removal 
of  this  limitation.  The  suggestion  was  adopted  by  the 
passing  of  an  Act  which  declared  that  the  Commissions 
of  the  Judges  shall  remain  in  force,  during  their  good 
behaviour,  notwithstanding  the  demise  of  the  crown : 

‘ Provided  always  that  it  may  be  lawful  for  his  Majesty, 
his  heirs,  &c.  to  remove  any  Judge  or  Judges  upon  the 
address  of  both  Houses  of  Parliament.’  It  was  further 
provided  that  the  amount  of  the  judges’  salaries  now  or 
hereafter  to  be  allowed  by  any  Act  of  Parliament  should 
be  made  a permanent  charge  upon  the  Civil  List.k  By 
various  subsequent  statutes,  the  judges’  salaries  are  now 
made  payable  out  of  the  Consolidated  Fund,1  which 
removes  them  still  more  effectually  from  the  uncertainty 
attendant  upon  an  annual  vote  in  Committee  of  Supply.”* 

Before  entering  upon  an  examination  of  the  parlia- 

h Hearn,  pp.  80, 80.  Atkinson,  Pa-  k 1 Geo.  III.  c.  23. 
pinian,  p.  121.  1 Commons  Papers,  180*),  vol.  xxx. 

1 12  & 13  Will.  m.  c.  2.  p.  o0. 

1 Campbell,  Lives  of  the  Chan-  " See  mile,  vol.  i.  p.  472. 
cellors,  vol.  v.  p.  148. 
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mentary  method  of  procedure  for  the  removal  of  a judge 
under  the  Act  of  Settlement,  it  will  be  necessary  to  enquire 
into  the  precise  legal  effect  of  their  tenure  of  office 
‘ during  good  behaviour,’  and  the  remedy  already  existing, 
and  which  may  be  resorted  to  by  the  crown,  in  the  event 
of  misbehaviour  on  the  part  of  those  who  hold  office  by 
this  tenure. 

In  an  elaborate  opinion  of  the  crown  law  officers  of  the 
colony  of  Victoria,  delivered  in  1864,"  the  doctrine  on 
this  subject  was  explained  as  follows: — ‘The  legal  effect 
of  the  grant  of  an  office  during  “ good  behaviour  ” is  the 
creation  of  an  estate  for  life  in  the  office.0  Such  an  estate, 
however,  is  conditional  upon  the  good  behaviour  of  the 
grantee,  and  like  any  other  conditional  estate  may  be 
forfeited  by  a breach  of  the  condition  annexed  to  it ; that 
is  to  say,  by  misbehaviour.  Behaviour  means  behaviour 
in  the  grantee’s  official  capacity.11  Misbehaviour  includes, 
firstly,  the  improper  exercise  of  judicial  functions  ; se- 
condly, wilful  neglect  of  duty,  or  non-attendance;11  and, 
thirdly,  a conviction  for  any  infamous  offence,  by  which, 
although  it  be  not  connected  with  the  duties  of  his  office, 
the  offender  is  rendered  unfit  to  exercise  any  office  or 
public  franchise/  In  the  case  of  official  misconduct,  the 
decision  of  the  question  whether  there  be  misbehaviour, 
rests  with  the  grantor,  subject,  of  course,  to  any  proceed- 
ings on  the  part  of  the  removed  officer.  In  the  case  of 
misconduct  outside  the  duties  of  his  office,  the  misbe- 
haviour must  be  established  by  a previous  conviction  by 
a jury.*  When  the  office  is  granted  for  life,  by  letters 
patent,  the  forfeiture  must  be  enforced  by  a scire  facias .* 
These  principles  apply  to  all  offices,  whether  judicial  or 
ministerial,  that  are  held  during  good  behaviour."1 

* See  Return  to  nn  Order  of  tho  p 4 Inst.  117. 

Leg.  Assembly  of  Victoria  (Aua-  q 9 Reports,  50. 

tralia)  of  9 December,  1804,  for  Cor-  r Rex  v.  Richardson,  1 Burrow, 

respondence  respecting  tho  Rights  539. 

anu  Privileges  of  the  Judges.  Votes  • Ibid, 

and  Proceedings  Leg.  Assy.  Victoria,  1 Com.  Digest  Officer , (K.  11). 
1804-5  ; C.  No.  2,  pp.  10,  11.  “4  Inst.  1 17. 

« Co.  Lit.  42. 
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The  legal  accuracy  of  the  foregoing  definitions  of  the 
circumstances  under  which  a patent  office  may  be  revoked 
is  confirmed  by  an  opinion  of  the  English  crown  law 
officers  (Sir  William  Atherton  and  Sir  Bounded  Palmer) 
communicated  to  the  Imperial  government  in  1862, 
wherein  it  is  stated,  in  reference  to  the  kind  of  mis- 
behaviour by  a judge  that  ‘ would  be  a legal  breach  of 
the  conditions  on  which  the  office  is  held,’  that  ‘ when 
a public  office  is  held  during  good  behaviour,  a power 
[of  removal  for  misbehaviour]  must  exist  somewhere ; 
and  when  it  is  put  in  force,  the  tenure  of  the  office  is  not 
thereby  abridged,  but  it  is  forfeited  and  declared  vacant 
for  non-performance  of  the  condition  on  which  it  was 
originally  conferred.”  To  the  same  effect,  Mr.  (after- 
wards Lord  Chief  Justice)  Denman,  stated  at  the  bar  of 
the  House  of  Commons,  when  appearing  as  counsel  on 
behalf  of  Sir  Jonah  Barrington,”  that  independently  of  a 
parliamentary  address  or  impeachment  for  the  removal  of 
a judge,  there  were  two  other  courses  ojx'n  for  such  a 
purpose.  ‘These  were  (1)  a writ  of  scire  facias  to  repeal 
the  patent  by  which  the  office  had  been  conferred  ; and 
(2)  a criminal  information  [in  the  Court  of  King’s  Bench] 
at  the  suit  of  the  Attorney-General.  By  the  latter  of 
these,  especially,  the  case  might  speedily  be  decided.” 
Elsewhere,  the  peculiar  circumstances  under  which  each 
of  the  courses  above  enumerated  would  be  specially 
applicable  have  been  thus  explained  : ‘ First,  in  cases  of 
misconduct  not  extending  to  a legal  misdemeanour,  the 


* Cited  in  Votes  and  Proceedings, 
I.eg.  Assembly,  Victoria,  Second 
Session  18tS(5,  vol.  i.  C.  No.  8. 

* See  post,  p.  730. 

* Mirror  of  l’arlt.  1830,  p.  1807. 
Foster  on  the  Writ  of  Scire  facias. 
Book  3,  ch.  2. — For  a recent  decision 
as  to  the  circumstances  under  which 
r writ  of  Scire  Facias  may  be  issued  ; 
see  Moore,  P.C.  cases;  N.  S.,  vol.  iii. 
p.  439.  On  November  23,  1 805,  the 
bon.  Robert  Johnson,  one  of  the 


judges  of  the  Court  of  Common 
Pleaain  Ireland,  was  convicted  by  the 
Court  of  King’s  Bench,  England,  of 
a libel  upon  the  Lord  Lieutenant  of 
Ireland,  and  others  (Howell’s  State 
Trials,  vol.  xxix.  pp.  81-502;  and 
see  Pari.  Deb.  vol.  v.  pp.  557,  022). 
After  his  conviction,  the  judge  was 
permitted  to  effect  a compromise, 
and  resign  his  office;  Mirror  of  l’arlt. 
18:50,  p.  1807. 
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appropriate  course  appears  to  be  by  scire  facias  to  repeal 
his  patent,  “ good  behaviour  ” being  the  condition  pre- 
cedent of  the  judges’  tenure ; secondly,  when  the  conduct 
amounts  to  what  a court  might  consider  a misdemeanour, 
then  by  information  ; thirdly,  if  it  amounts  to  actual 
crime,  then  by  impeachment ; fourthly,  and  in  all  cases,’ 
at  the  discretion  of  Parliament,  ‘ by  the  joint  exercise  of 
the  inquisitorial  and  judicial  jurisdiction  ’ conferred  upon 
both  Houses  by  statute,  when  they  proceed  to  consider  of 
the  expediency  of  addressing  the  crown  for  the  removal 
of  a judge/ 

By  these  authorities  it  is  evident  the  crown  is  duly 
empowered  to  institute  legal  proceedings  against  the 
grantee  of  a judicial  or  other  office  held  during  ‘good 
behaviour  ’ for  the  forfeiture  of  such  office  on  proof  of 
‘ misbehaviour  ’ therein. 

But,  in  addition  to  these  methods  of  procedure,  the 
constitution  has  appropriately  conferred  upon  the  two 
Houses  of  Parliament — in  the  exercise  of  that  superin- 
tendence over  the  proceedings  of  the  courts  of  justice 
which  is  one  of  their  most  important  functions — a right  to 
appeal  to  the  crown  for  the  removal  of  a judge  who  has, 
in  their  opinion,  proved  himself  unfit  for  the  proper 
exercise  of  his  judicial  office.  This  power  is  not,  in  a 
strict  sense,  judicial ; it  may  be  invoked  upon  occasions 
when  the  misbehaviour  complained  of  would  not  consti- 
tute a legal  breach  of  the  conditions  on  which  the  office 
is  held.  The  liability  to  this  kind  of  removal  is,  in  fact, 
a qualification  of,  or  exception  from,  the  words  creating 
a tenure  during  good  behaviour,  and  not  an  incident  or 
legal  consequence  thereof. 

In  entering  upon  an  investigation  of  this  kind,  Parlia- 
ment is  limited  by  no  restraints,  except  such  as  may  be 


* Lords’  Journals,  vol.  lxii.  p.  002.  respect  of  all  wrongful  acts  done  in 
— It  must  also  be  remembered  that  their  private  capacity  they  are  amen- 
whatever  immunity  may  attach  to  able  to  the  laws.  See  Broom,  Const, 
the  judges  for  acts  done  judicially,  in  Law,  pp.  765, 761. 
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When  self-imposed.  Nevertheless,  the  importance  to  the  in- 
j notifiable.  ^eres^  Gf  ^}ie  commonwealth,  of  preserving  the  indepen- 
dence of  the  judges,  should  forbid  either  House  from 
entertaining  an  application  of  this  description,  unless  such 
grave  misconduct  were  imputed  to  a judge  as  would 
warrant,  or  rather  compel  the  concurrence  of  both  Houses 
in  an  address  to  the  crown  for  his  removal  from  the 
bench.  4 Anything  short  of  this  might  properly  be  left 
to  public  opinion,  which  holds  a salutary  check  over 
judicial  conduct,  and  over  the  conduct  of  public  function- 
aries of  all  kinds,  which  it  might  not  be  convenient  to 
make  the  subject  of  parliamentary  enquiry.’ 1 

Bearing  this  in  mind,  the  House  of  Commons,  to  whom 
it  peculiarly  belongs  to  take  the  initiative  in  such  matters, 
should  remember  the  words  once  addressed  to  them  by 
Edmund  Burke  : 4 We  may,  when  we  see  cause  of  com- 
plaint, administer  a remedy ; it  is  in  our  choice  by  an 
address  to  remove  an  improper  judge  ; by  impeachment  * 
before  the  Peers  to  pursue  to  destruction  a corrupt  judge ; 
or,  by  Bill,  to  assert,  to  explain,  to  enforce,  or  to  reform 
the  law,  just  as  the  occasion  and  necessity  of  the  case 
shall  guide  us.  We  stand  in  a situation  very  honourable 
to  ourselves  and  very  useful  to  our  country,  if  we  do  not 
abuse  or  abandon  the  trust  that  is  placed  in  us.’  b 
Judge  Fox.  The  first  case  wherein  the  interposition  of  Parliament 
was  invoked  for  the  removal  of  a judge,  under  the  pro- 
visions of  the  Act  of  Settlement,  occurred  in  1805,  in 
reference  to  Mr.  Justice  Fox,  of  the  Irish  Bench.  After 
a protracted  investigation,  however,  the  prosecution  was 
abandoned,  on  the  ground  that  the  proceeding,  which 
had  originated  in  the  House  of  Lords,  should  have  been 
commenced  in  the  House  of  Commons.  But  the  case  is 

* A ttorney-0 eneral  Pollock,  Hans,  an  impeachment  by  the  House  of 

Deb.  vol.  Ixvi.  p.  1000.  Commons  is  described  in  detail  in 

• As  in  the  case  of  Lord  Bacon,  in  the  23rd  chapter  of  Sir  Erskine 
1020  (2  St.  Trials.  1087).  and  Lord  May's  treatise  on  the  Usages  of  Par- 
Chancellor  Macclesfield,  in  1725  (10  li ament. 

St.  Trials,  707). — The  procedure  upon  k Ilurke’s  Speeches,  vol.  i.  p.  80. 


Digitized  by  Googl 


AND  TO  PARLIAMENT. 


731 


deserving  of  a careful  study,  as,  notwithstanding  the 
omission  in  the  statutes  of  any  directions  as  to  the  way  in 
which  such  investigations  should  be  conducted — an  omis- 
sion which  led  at  the  outset  to  considerable  difficulty  in 
arranging  the  course  of  procedure — there  was,  and  ever 
has  been,  a manifest  determination,  on  the  part  of  the 
House  of  Lords,  to  be  governed  upon  such  occasions  by 
the  established  principles  of  justice  in  the  trial  of  crimi- 
nal charges. 

Mr.  Fox  was  a Judge  of  the  Court  of  Common  Pleas  in  Ireland.  case  0f 
On  May  31,  1804,  a petition  was  presented  to  the  House  of  Lords,  Judge  Fox. 
complaining  of  his  judicial  conduct  upon  various  occasions;  which 
was  followed  by  a petition  from  the  Judge  himself,  that  he  might  be 
duly  informed  of  the  charges  preferred  against  him,  and  be  per- 
mitted to  answer  by  himself  and  conusel  in  his  own  defence. 
Whereupon  a copy  of  the  petition  of  complaint  was  ordered  to  be 
communicated  to  the  Judge.0  On  July  5,  articles  of  complaint, 
founded  in  part  upon  the  said  petition,  were  presented  to  the  House 
of  Lords  by  a peer,  ordered  to  lie  on  the  table,  and  a copy  thereof 
to  be  furnished  to  Mr.  Justice  Fox.d  But  the  articles  were  not  pro- 
ceeded upon,  as  soon  afterwards  Parliament  was  prorogued. 

Early  in  the  ensuing  Session,  on  January  21, 1805,  three  petitions 
were  presented  against  Judge  Fox,  together  with  new  and  amended 
articles  of  complaint,  which  the  House  resolved  to  consider  in  a 
committee  of  the  whole.0  Upon  the  order  being  read  for  the  House 
to  resolve  itself  into  this  committee,  it  was  agreed  to  appoint  a select 
committee  to  consider  of  the  matter  alleged  against  the  Judge,  and 
of  the  evidence  which  might  be  brought  in  support  of  the  same/ 

But  neither  the  Judge,  nor  any  person  on  his  behalf,  was  allowed  to 
be  present  at  the  meetings  of  this  committee,*  the  proceedings  of 
which  were,  after  a time,  ordered  to  be  discontinued  by  the  House, 
and  the  matters  of  complaint  against  Mr.  Justice  Fox  to  be  examined 
into  in  a committee  of  the  whole  House,  ‘ with  a view  to  consider  of 
an  address  to  the  king  to  remove  ’ the  said  Judge,  ‘ if  a sufficient 
ground  for  such  address  shall  be  substantiated  by  proof  before  this 
House.’ h Accordingly,  on  May  22,  the  House  agreed  to  resolve 


' Lords’  Journals*,  vol.  xliv.  pp. 
658,  (510. 

d I’arl.  Debates,  vol.  ii.  p.  950. — 
The  Lords’  entry  of  this  proceeding 
was  afterwards  ordered  to  be  ex- 
punged from  the  Journal.  See  Lords’ 
Jls.  vol.  xliv.  p.  6-17,  vol.  xlv.  p.  181. 


0 l’arl.  Deb.  vol.  iii.  pp.  22,  40. 

' Lords'  Jls.  vol.  xlv.  p.  21. 

* l’arl.  Deb.  vol.  vii.  p.  764. 

0 Lords'  Journals,  vol.  xlv.  p.  181. 
On  Juno  7,  upon  petition  of  Judge 
Fox,  that  he  might  have  access  to 
the  orders,  proceedings,  and  evidence 
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itself  into  a committee  of  the  whole,  to  consider  of  a motion  for  an 
address  to  the  king,  representing  various  instances  wherein  Mr. 
Justice  Fox  hnd  misconducted  himself  in  the  exercise  of  his  judicial 
functions,  ‘and  for  these  reasons  praying  that  his  majesty  will  be 
graciously  pleased  to  remove  the  said  Luke  Fox  from  his  said  office,’ 
and  to  enquire  into  the  facts  alleged  in  the  said  motion.  The 
petitions  of  complaint  were  referred  to  this  committee,  and  leave 
given  to  the  petitioners  to  be  heard  by  counsel  in  support  of  the 
same.  Leave  was  also  given  to  Mr.  Fox  to  be  present,  and  to  be 
heard  by  himself  or  counsel,  against  the  motion ; copies  of  which, 
and  of  the  petitions,  were  ordered  to  bo  communicated  to  him.  * 
After  some  deliberation  as  to  the  place  in  whieh  Mr.  Fox  should  be 
heard,  it  was  ordered  that  he  should  be  accommodated  with  a chair 
below  the  bar.J  The  enquiry  at  the  bar  was  then  commenced,  and 
continued  from  time  to  time  until  the  close  of  the  session,  when  the 
ease  on  behalf  of  the  petitioners  was  still  unfinished.  A Bill  was 
accordingly  introduced,  which  received  the  royal  assent,  to  continue 
the  proceedings  in  the  House  of  Lords  upon  this  matter,  notwith- 
standing any  prorogation  or  dissolution  of  Parliament.11 

On  February  24,  1806,  a day  was  appointed  by  the  House  of 
Lords  for  resuming  the  enquiry  into  the  case  of  Mr.  Justice  Fox ; 
but  the  order  of  the  day  was  read  and  postponed  again  and  again, 
without  anything  being  done.  At  length,  on  June  3,  Judge  Fox 
petitioned  the  House,  complaining  of  being  subjected  to  a protracted 
and  costly  investigation,  extending  over  three  sessions  of  Parliament, 
and  reflecting  upon  his  good  name  and  usefulness.  This  petition 
was  taken  into  consideration  on  June  19,  when  Lord  Grenville  (the 
Prime  Minister)  moved  that  further  proceedings  in  the  matter  of 
complnint  against  Mr.  Fox  be  postponed  for  two  months  (i.e.  to  a 
period  beyond  the  session),  urging,  on  behalf  of  this  motion,  that 
the  proceedings  had  been  wrong  from  the  beginning,  in  having 
originated  in  the  Lords  instead  of  in  the  Commons.  It  being  an 
undeniable  law  of  Parliament  that,  except  for  the  maintenance  of  its 
own  privileges,  ‘no  criminal  complaint  can  be  preferred  and  pro- 
ceeded upon  in  this  House,’  originally.  ‘ The  House  of  Commons  is 
the  grand  inquest  of  the  high  court  of  Parliament,  and  it  is  compe- 
tent for  them  alone  to  bring  commoners  before  your  lordships  for 
high  crimes  and  misdemeanors.  Even  in  the  case  of  Peers,  the  in- 
quest is  preferred  elsewhere,  and  the  Bill  is  removed  to  your  lord- 
ships’  House,  in  order  that  you  may  proceed.’  Were  the  proposed 


taken  by  the  select  committee,  it  was 
ordered  to  be  revived,  and  to  report 
forthwith  the  evideuce  to  the  House. 
Hid.  p.  240.  The  report  was  marie  on 
June  10,  and  was  directed  to  Ire 


printed  for  the  use  of  members.  Ibid. 
pp.  263-203, 

1 Ibid.  pp.  203, 204. 

1 Ibid.  pp.  208, 210, 223. 
k 43  Geo.  III.  c.  117. 
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address  persevered  in,  it  would  still  require  the  concurrence  of  tho 
Commons  to  give  it  force  and  effect.  The  House  of  Commons,  when 
the  case  came  before  them,  might  think  fit  to  regard  it  in  a different 
aspect,  and  might  constitutionally  resolve  that  the  charges  against 
Mr.  Justice  Fox  ought  to  be  proceeded  upon  by  way  of  impeach- 
ment at  tho  bar  of  tho  House  of  Lords,  instead  of  by  the  more 
lenient  method  of  an  address  for  his  removal  from  offico.  ‘ Then,’ 
said  Lord  Grenville,  ‘ see  in  what  a situation  we  stand.  Every  one 
of  your  lordships  wrould  be  liable  to  be  challenged  upon  the  mere 
fact  that  you  had  already  decided.’  ‘ It  has  been  said,  that  unless 
you  admit  the  power  of  the  House  of  Lords,  there  is  no  clause  in  tho 
Act  by  which  you  can  give  effect  to  the  clauses  for  the  removal  of 
the  judges.’  But,  ‘there  are  many  other  cases,  with  regard  to 
which  matters  may  arise  for  the  discretion  of  the  House,  withont 
the  necessity  of  your  lordships  deciding  originally.’  For  example, 
where  a judge  had  been  convicted  elsewhere  of  an  offence,  ‘ it  might 
be  a proper  exercise  of  your  lordships’  functions  to  say,  that  al- 
though such  conviction  was  not  for  a misdemeanor  that  induced 
the  forfeiture  of  office,  yet  it  rendered  him  unfit  to  be  continued  in 
the  exercise  of  the  judicial  functions,  ....  and  a fit  object  for  the 
discretionary  exercise  of  the  power  of  this  House  to  advise  his  re- 
moval.’ While  it  would  be  wrell  to  satisfy  every  clause  in  an  Act  of 
Parliament,  ‘yet  I would  wish  that  some  should  remain  unsatisfied 
rather  than  you  should  assume  a jurisdiction  so  inconvenient  to 
exercise,  and  so  perilous  to  the  subjects  of  this  realm.’  At  the  close 
of  the  debate  Lord  Grenville’s  motion  was  agreed  to,  on  a division, 
and  thus  tho  proceedings  against  Judge  Fox  came  to  an  end.1  No 
further  proceedings  against  the  Judge  were  instituted  in  either 
House  of  Parliament,  and  he  remained  upon  the  bench  until  July  23, 

1816,  when  he  resigned  his  office.m 

On  June  2,  1819,  a member  of  the  House  of  Commons,  in  his  Case  of 
place,  presented  an  article  of  charge  of  certain  crimes  and  misde-  Baron 
meanors  against  the  Hon.  James  McCleland,  one  of  tho  Barons  of  e'ant** 
the  Court  of  Exchequer  in  Ireland,  which  was  delivered  in  at  the 
table  of  the  House  and  read,  lie  then  moved  that,  on  that  day 
fortnight,  the  House  would  resolve  itself  into  a committee  of  tho 
whole,  to  take  the  said  article  into  consideration.  Lord  Castlereagh 
(the  Foreign  Secretary)  denied  that  ‘ there  was  any  rational  ground 
to  impute  such  corruption  to  Baron  McCleland  as  to  justify  tho 


' Pari.  Deb.  vol.  vii.  pp.  220,  500, 
516,  752-772. — See  a protest  signed 
by  Lords  Abercom,  Eldon,  and 
others,  against  the  abrupt  termina- 
tion of  these  proceedings,  and  dis- 
puting the  validity  of  the  reasons 


upon  which  the  House  acted;  ibirl. 
p.  788. 

m 1 Iaydn,  Book  of  Dignities,  p.  155 ; 
and  s*-e  Wright’s  History  of  Ireland, 
vol.  iii.  p.  323. 


Digitized  by  Google 


734 


JUDGES  IX  BELATIOX  TO  THE  CIIOWN' 


Cast*  of 
Chief 
Baron 
O'Grady. 


Case  of 
J udge 
Kcnrick. 


enquiry ; ’ and  after  a short  debate  the  motion  was  withdrawn  ; and 
it  was  resolved  that  the  said  Article  of  Charge  be  rejected." 

In  1821  Chief  Baron  Standish  O’Grady,  of  the  Irish  Court  of 
Exchequer,  was  accused  by  the  Commissioners  on  the  Courts  of 
Justice  in  Ireland,  in  their  ninth  and  eleventh  reports,  with  having 
unjustly  and  arbitrarily  increased  his  own  fees.®  The  charge  was 
investigated  by  two  select  committees  of  the  House  of  Commons,  by 
whom  the  accusation  was  confirmed.?  Their  reports  were  communi- 
cated by  the  government  to  the  Commissioners,  who  again  examined 
the  Chief  Baron  and  other  witnesses  in  relation  thereto,  and  made 
known  to  the  government  the  result  of  this  further  investigation. 
Finally,  the  several  reports  of  the  Commissioners  were  referred  to  a 
committee  of  the  whole  House,  who  reported  a series  of  resolutions, 
explanatory  of  the  allegations  against  the  Chief  Baron,  which  were 
agreed  to  by  the  House.  Whereupon  it  was  resolved,  after  much 
debate,  and  the  rejection  of  some  amendments  exculpatory  of  the 
Chief  Baron:  (1)  That  the  receipt  of  fees  by  judges  in  the  Courts 
of  Common  Law  and  Exchequer  has  been  recently  abolished  by 
law.  (2)  That  this  House,  under  all  the  circumstances  above 
stated,  does  not  deem  it  necessary  to  adopt  any  further  proceedings 
in  the  case  of  the  Chief  Baron  O'Grndy.s 

On  June  14,  1825,  a petition  from  one  Canfor  was  presented  to 
the  House  of  Commons,  complaiuing  of  the  conduct  of  William 
Kenrick,  Esq.,  one  of  the  Justices  of  the  Peace  in  the  county  of 
Surrey,  under  certain  circumstances  therein  detailed,  which  it  was 
alleged  amounted  to  ‘ a denial  of  justice  ’ in  a particular  case,  ‘ by 
which  a charge  of  felony  was  suppressed  and  defeated.’  Mr.  Ken- 
rick was  also  a Judge  of  Great  Sessions  in  Wales,  an  office  since 
abolished,  but  which  at  this  time  ranked,  both  as  regarded  jurisdic- 
tion and  tenure,  with  that  of  a Judge  of  the  Court  of  King’s  Benqli 
in  England.1,  Canfor’s  petition  was  ordered  to  lie  upon  the  table  and 
to  be  printed  ; and  copies  of  certain  affidavits  in  the  case  ordered  to 
lie  laid  before  the  House.*  On  June  21,  the  foregoing  petition  was 
road,  and  ordered  to  be  taken  into  consideration  on  a future  day,  the 
petition  and  order  to  be  communicated  to  Sir.  Kenrick  ; and  the 
petitioner  and  Mr.  Kenrick,  by  himself  or  counsel,  ordered  to  attend 
the  House  on  the  day  mentioned.1  At  the  time  appointed,  the 
petition  was  considered  in  a committee  of  the  whole  House,  wherein 


” Cum.  Journals,  vol.  lxxiv.  p.  403. 
Pari.  Deb.  vol.  xi.  pp.  85 0-854. 

“Com.  Journals,  vol.  lvxvi.  p.  432  ; 
vol.  lxxviii.  p.  135. 

9 Ibid.  vol.  lxxvi.  p.  400  ; vol. 
lxxviii.  p.  321. 

s Ibid.  vol.  lxxviii.  pp.  467,  470. 


' See  Pari.  Deb.  N.  8.  vol.  xiv.  p. 
659;  11  fteo.  IV.  and  1 Will.  IV.  c. 
70,  sec.  14. 

* Com.  Journals,  vol.  lxxx.  p,  536. 
Pari . Deb.  N.  S.  vol.  xiii.  p.  1 138. 

' Com.  Journ.  vol.  lxxx.  p.  582. 
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Reveral  witnesses  were  examined,  and  the  evidence  taken  ordered  to 
be  printed  by  the  House."  On  the  same  day  a petition  was  received 
from  Mr.  Kenrick,  setting  forth  certain  statements  in  his  own  de- 
fence, submitting  his  conduct  to  the  favourable  consideration  of  the 
House,  and  praying  that  justice  might  be  done  him  in  the  premises ; 
whieli  petition  was  ordered  to  lie  upon  the  table  and  be  printed." 
On  June  28,  Mr.  Kenrick  again  petitioned  the  House  for  time  to 
enable  him  to  prepare  instructions  for  his  counsel,  and  to  obtain 
counsel  to  cross-examino  the  witnesses  in  this  enquiry  ; the  House 
immediately  resumed  their  investigation  of  the  case,  in  committee 
of  the  wholo,  when  a resolution  was  reported,  that  the  committee 
did  not  think  it  necessary  to  recommend  any  further  proceedings 
with  reference  to  the  petition  of  Confer. w The  enquiry  into  this 
case  proceeded  (as  was  afterwards  stated)  on  the  ground  that  if  it 
could  be  proved  that  Mr.  Kenrick  had  acted  improperly  in  his 
character  of  justice  of  the  peace  it  ought  to  bo  considered  as  unfitting 
him  to  fill  the  higher  office  of  a judge.1 

Meanwhile,  on  the  samo  day,  and  before  the  House  went  into 
committee,  a member  in  his  place  charged  William  Kenrick,  Esq., 
one  of  his  majesty’s  Justices  of  Great  Session  in  Wales,  a Jnstice  of 
the  Peace  for  Surrey,  and  Recorder  of  Dover,  with  another  ofTence, 
viz.  : That  he  preferred  before  a neighbouring  magistrate  a charge 
of  folony  against  a poor  man  named  Franks,  without  any  sufficient 
proof ; and  that  he  had  otherwise  misconducted  himself  in  regard  to 
this  matter.  It  was  then  ordered,  that  a copy  of  this  charge  be 
communicated  to  Mr.  Kenrick.*  The  transaction  complained  of  in 
tliis  caso  referred  solely  to  Mr.  Kenrick  as  a private  individual,  and, 
if  in  fault,  he  was  answerable  for  the  same  to  the  ordinary  legal 
tribunals.*  Nevertheless,  early  in  the  ensuing  session,  on  February 
14,  1826,  the  House  was  moved  for  tho  reading  of  the  Journal  of 
June  27,  1825,  relative  to  the  charge  against  Mr.  Kenrick,  in  the 
case  of  Franks,  and  resolved  to  consider  the  said  charge  in  committee 
of  the  wholo  on  a future  day,  giving  leave  to  Mr.  Kenrick  to  attend 
by  himself,  his  counsel,  or  agents,  and  ordering  a copy  of  tho  chargo 
to  be  communicated  to  him.*  On  February  17,  this  committee  sat, 
examined  several  witnesses,  and  reported  the  minutes  of  evidence 
to  tho  House,  which  were  ordered  to  be  printed,  and  to  be  taken 
into  consideration  on  Tuesday  next ; Mr.  Kenrick,  &c.,  having  leave 
to  attend.1*  On  tho  day  appointed,  after  consideration  of  the  case, 

" Com.  Joum.  vol.  lxxx.  p.  (100. 

* Ibid.  p.  002. 

" Ibid.  p.  012  ; see  l’arl.  Deb.  N.  S. 
vol.  xiii.  pp.  1425-1433. 

’ Ibid.  vol.  xiv.  p.  511. 

y Com.  Joum.  vol.  lxxx.  p.  007. 

• Pari.  Deb.  N.  S.  vol.  xiv.  p.  511. 


* Com.  Joum.  vol.  lxxxi.  p.  44. 

11  Ibid.  p.  70. — On  this  occasion, 
the  Speaker  advised  the  House,  in 
detail,  as  to  the  course  of  procedure 
in  committee  of  the  whole,  and  upon 
tho  report,  see  Pari.  Deb.  N.  S. 
vol.  xiv.  pp.  500-502. 


Digitized  by  Google 


736 


JUDGES  IN  RELATION  TO  THE  CROWN 


Case  of  Sir 
Jonah  Bar- 
rington. 


it  was  moved  to  resolve  : that  the  charge  against  W.  Kenrick,  Esq., 
one  of  his  majesty’s  Justices  of  Great  Sessions  in  Wales,  has  been 
fully  established  by  evidence,  except  so  far  as  it  imputes  to  him  that 
he  applied  for  leave  to  withdraw  his  prosecution  against  J.  Franks, 
on  account  of  his  good  character ; hut  the  motion  was  opposed  by 
the  Attorney-General  on  the  ground  that  it  was  not  proved,  and  it 
was  negatived  without  a division.0 

The  next  case  of  this  kind  which  engaged  the  attention 
of  Parliament  was  that  of  Sir  Jonah  Barrington.  It  is 
memorable  as  being  the  first  instance  wherein  an  address 
for  the  removal  of  a judge  received  the  sanction  of  both 
Houses,  and  the  compliance  of  the  crown. 

On  May  20,  1828,  the  House  of  Commons  addressed  the  crown 
with  a request  that  the  Commissioners  of  Judicial  Enquiry  in  Ireland 
might  be  directed  to  enquire  into  the  state  of  the  Admiralty  Court 
thereof,  which  was  presided  over  by  Sir  Jonah  Barrington.1*  Direc- 
tions were  given  accordingly.  In  the  following  session  a report  of 
the  said  Commissioners  on  the  conduct  of  Sir  Jonah  Barrington, 
with  other  documents,  including  a deposition  from  Judge  Barrington 
in  vindication  of  his  conduct,  were  laid  before  the  House,  and  re- 
ferred to  a select  committee  to  report  their  observations  on  the 
accusations  preferred  and  the  defence  made.'  This  committee, 
without  assuming  the  right  of  summoning  Sir  Jonah  to  appear  lie- 
fore  them,  understanding  that  he  was  desirous  of  being  examined, 
notifiod  him  of  their  appointment,  and  permitted  him  to  attend  and 
give  evidence,  as  well  as  to  state  the  persons  whose  evidence  he 
desired  might  be  taken  in  his  own  behalf.  After  a full  investiga- 
tion, the  committee  reported  their  opinion  that  the  Judge  had  been 
guilty  of  malversation  in  office  on  certain  specified  occasions ; 
leaving  it  to  the  House  to  determine  the  expediency  of  addressing 
the  crown  for  his  removal  from  the  bench/  On  March  18, 1830,  the 
several  reports  aforesaid,  with  the  Judge’s  deposition,  were  read, 
and  the  House  resolved  to  go  into  committee  to  consider  of  the  samo 
on  a future  day  named.  This  day  was  fixed  for  about  six  weeks 
hence,  so  as  to  give  Sir  Jonah  Barrington  sufficient  time  to  enable 
him  to  shape  his  defence.*  On  May  6 the  House  went  into  com- 
mittee, when  the  members  in  charge  of  this  case  moved  a series  of 
resolutions,  setting  forth  the  grounds  of  complaint  against  Sir 


r Pari.  Deb.  NS.,  vol.  xiv.  pp.  (570-  p.  10 ; Mirror  of  Parlt.  1820,  p.  1021 ; 
078.  Speech  of  Mr.  Wynn,  chairman  of 

d Mirror  of  Parlt.  1828,  p.  1677.  the  select  committee,  Md.  1830. 
•Ibid.  1820,  p.  1153.  p.  1809. 

'Commons  Papers,  1820,  vol.  iv.  1 Ibid.  1630,  p.  865. 
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Jonah  for  his  miscondnct  and  malversation  in  office,  and  declaring 
it  to  bo  the  opinion  of  the  committee  that  he  was  unfit  to  continue 
to  hold  the  office  of  Judge  of  the  High  Court  of  Admiralty.  These 
resolutions  were  agreed  to,  and  ordered  to  be  reported  to  the  House.1* 
At  this  stage.  Sir  Jonah  petitioned  for  an  enquiry  at  the  bar,  and 
that  ho  might  he  allowed  counsel  for  his  defence.1  Leave  to  ho 
heard  by  counsel  was  given,  and  Mr.  Denman  addressed  tho  House 
in  that  capacity.!  It  was  urged  by  counsel,  that  in  a proceeding 
for  the  removal  of  a judgo  under  the  statute,  tho  House  ought  to 
adopt  as  tho  foundation  of  their  own  judicial  proceedings  nothing 
but  proof  of  guilt,  given  according  to  the  strict  rulos  of  legal 
evidenco.  That  the  House  ought  not  to  be  bound  by  any  previous 
enquiry,  conducted  by  a select  committee  of  its  own  members,  but 
should  not  proceed  by  address  except  after  the  fullest  previous  in- 
vestigation into  tho  case  by  the  House  itself.  In  reply,  it  was 
argued  that  the  House,  being  free  to  choose  its  course  of  procedure 
against  the  delinquent  judge,  had,  out  of  compassion  for  his  age  and 
infirmities,  preferred  to  proceed  by  an  address,  to  instituting  an  im- 
peachment, or  sending  him  to  a court  of  justice  for  trial ; the  punish- 
ment consequent  upon  an  address  being  lighter  than  that  which 
would  follow  upon  either  of  the  other  courses.  Finally,  the  House 
refused  to  take  additional  evidence  at  the  bar,  on  the  ground  that 
so  strong  a case  against  the  Judge  had  been  already  mode  out,  on 
sworn  testimony  before  the  Commissioners,  and  after  a searching 
investigation  before  a committee — evidence,  moreover,  of  a docu- 
mentary description,  founded  upon  admissions  by  Sir  Jonah  him- 
self— that  there  was  no  necessity  for  further  testimony.  This 
decision,  however,  was  much  questioned  by  some  learned  members, 
and  particularly  by  Sir  Charles  Wetherell  (an  ex-Attorncy-General), 
who  said,  although  he  required  nothing  to  convince  him  of  Sir 
Jonah’s  guilt,  and  was  ready  to  make  allowance  for  the  special  cir- 
cumstances of  tho  case,  yet,  ‘ looking  at  the  question  in  a consti- 
tutional point  of  view,  he  could  not  but  think  that  an  address  for 
the  removal  of  a judge  ought  to  bo  passed  upon  tho  hearing  of 
evidence  at  the  bar.’ k This  view  was  entertained  by  tho  Judgo 
liimself,  who  petitioned  the  House  for  such  an  investigation,  prior 
to  the  passing  of  an  address.1 

Nevertheless,  at  the  close  of  tho  debate,  on  May  22,  the  series  of 
resolutions  were  agreed  to  by  the  House,  without  further  enquiry, 
and  a committee  appointed  to  draft  an  address  to  tho  crown  there- 
upon. The  address,  which  recapitulated  the  acts  of  malversation  of 
which  Sir  Jonah  Barrington  had  been  guilty,  and  declared  that  it 


11  Mirror  of  1’arlt,  1830,  pp.  1572—  J Ibid.  pp.  180:1,  1807. 
1570.  k Ibid.  p.  1904. 

1 Ibid.  p.  1702.  1 Ibid.  p.  1900. 
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would  bo  unfit,  and  of  bad  example,  that  ho  should  continue  to  hold 
office  as  a judge,  was  reported,  agreed  to,  and  ordered  to  bo  com- 
municated to  the  Lords  for  their  concurrence.™ 

The  House  of  Lords  applied,  by  message,  to  the  Commons  for 
copies  of  all  the  documents  upon  which  the  address  was  founded, 
including  the  report  of  the  select  committee  on  Sir  Jonah  Barring- 
ton’s case.  All  these  papers  were  communicated  to  their  lordships.0 
At  this  stage,  Sir  Jonah  petitioned  the  House  of  Lords,  asseverating 
his  innocence  of  the  charges  made  against  him,  protesting  agaiust 
the  unconstitutionality  of  the  course  adopted  by  the  House  of 
Commons  in  passing  an  ml  dress  to  the  crown  for  his  removal  from 
office,  under  a penal  statute,  without  ‘ public  enquiry  and  investiga- 
tion at  the  bar,’  and  praying  that  their  lordships  would  grant  him 
leave  to  be  heard  by  counsel,  and  to  produce  evidence  at  their  bar 
in  his  own  defence.  Permission  was  granted  accordingly.®  Tho 
enquiry  then  proceeded  in  due  form,  the  Attorney-General  being 
ordered  to  attend,  with  the  necessary  witnesses  on  both  sides.  The 
case  against  the  judge  was  opened  by  the  Attorney  and  Solicitor- 
Generals  at  tho  bar  of  the  House,  in  presence  of  Sir  Jonah 
Barrington  and  his  counsel.  The  defence  and  cross-examinations 
were  conducted  in  part  by  Sir  Jonah  and  in  part  by  his  counsel. 
After  the  witnesses  for  the  prosecution  had  been  examined,  the 
Judge’s  counsel  spoke  on  his  behalf,  and  the  Attorney-General  in 
reply.  Tho  evidence  was  then  ordered  to  bo  printed.!1  Afterwards, 
the  address  was  fully  considered  and  agreed  to,  and  the  House  of 
Commons  acquainted  therewith.1!  Certain  membors  were  deputed 
by  the  two  Houses  to  present  the  address,  and  his  majesty  was 
pleased  to  reply  to  tho  same  as  follows  : ‘ I cannot  but  regret  the 
circumstances  which  have  led  to  this  address.  I will  give  directions 
that  Sir  Jonah  Barrington  be  removed  from  the  office  which  he 
holds  of  Judge  of  tho  High  Court  of  Admiralty  in  Ireland.' r Thus 
after  a protracted  investigation,  extending  over  three  sessions  of 
Parliament,  the  proceedings  against  Judge  Barrington  were  brought 
to  a successful  close. 


Case  of 

Baron 

Smith. 


The  next  ease  of  this  description  which  engaged  the 
attention  of  Parliament  was  that  of  Sir  William  Smith, 
one  of  the  barons  of  the  Court  of  Exchequer,  in  Ireland, 
in  1834,  the  particulars  of  which  have  been  described 
in  a previous  chapter."  The  point  established  upon  this 


" Mirror  of  I’arlt.  1830,  pp.  1003, 
1930,  1069. 

• lords'  Journals,  vol.  lxii.  pp.  102, 
100,  583,  507. 

0 Ibid.  p.  599. 


” Ibid.  pp.  002,  710,873,  879.  001. 
’ Ibid.  p.  908. 

' Lords  and  Commons’  Journals, 
July  22,  1830. 

• Ante,  vol.  i.  p.  358. 
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occasion  was  that  the  House  will  not  sanction  the  nomina- 
tion of  a select  committee  to  enquire  into  the  conduct  of  a 
judge,  unless  a primd  facie  case — sufficient,  if  substantiated 
to  justify  his  removal  from  the  bench,  pursuant  to  an 
address  to  the  crown  under  the  statute— is  made  out  by 
the  mover  for  the  appointment  of  such  committee.* 

On  February  21, 1843,  Mr.  Thomas  Duncombe  called  attention  in 
the  House  of  Commons  to  certain  objectionable  expressions  in  the 
charges  of  Lord  Abinger,  Chief  Baron  of  the  Court  of  Exchequer, 
and  allcgod  that  his  lordship's  judicial  conduct  had  been  partial, 
unconstitutional,  and  oppressive  ; also,  that  he  had  made  use  of 
ultra  political  and  party  language  on  the  bench.  He  then  moved 
to  resolve,  ‘ that  petitions  having  been  presented  to  this  House, 
complaining  of  Lord  Chief  Baron  Abinger,  when  presiding  as  judgo 
upon  the  execution  of  the  late  special  commission,  executed  in  tho 
counties  of  Chester  and  Lancaster,  this  House  do  summon  witnesses 
to  the  bar  for  the  purpose  of  ascertaining  the  language  used  by  the 
said  Judge  in  charging  the  grand  juries,  and  in  summing  up  tho 
cases  to  tho  petty  juries  who  were  empannellcd  under  such  special 
commissions,  and  also  in  passing  sentences  upon  prisoners  convicted 
under  the  same  commission.’ u The  Attorney- General  (Sir  F. 
Pollock)  resisted  this  motion,  and  defended  tho  conduct  of  tho 
Judge.  Ho  ‘did  not  deny  the  proper  vocation  of  the  House  of 
Commons  for  such  enquiries  in  general,’  but  considered  the  present 
complaint  to  be  wholly  unsubstantiated.’  It  is  in  fact  an  admitted 
principle  that  ‘ no  government  should  support  a motion  for  an  en- 
quiry into  the  conduct  of  a judge,  unless  they  have  first  made  an 
investigation,  and  aro  prepared  to  say  that  they  think  it  a fit  case 
to  be  followed  up  by  an  address  for  his  dismissal.’  w 

In  reference  to  tho  allegation  that  Lord  Abinger  had  spoken  from 
the  bench  in  terms  that  were  more  appropriate  to  a politician  than 
to  a judge,  it  was  allowed  that,  according  to  ancient  usage  and  tho 
requirements  of  his  office,  it  sometimes  became  the  duty  of  a judge 
to  refer  to  political  affairs  ; x but  Lord  John  Russell  objected  that 
Lord  Abinger  had  ‘ spoken  both  as  a politician  and  a lawyer,’  when 
he  should  have  spoken  only  as  the  judge.  Nevertheless,  ‘lie  re- 
garded the  independence  of  the  judges  to  be  so  sacred,  that  nothing 

* Mirror  of  Parlt.  1834,  p.  304  ; 1834,  p.  130 ; the  Chanc.  of  tho 

and  see  Hans.  Deb.  vol.  clxxxii.  Exeheq.  (Lord  Althorp),  ibid.  p.  138; 
p.  1036.  Mr.  Wortley,  Hans.  Deb.  vol.  lxvi. 

“Hans.  Deb.  vol.  lxvi.  pp.  1037-  p.  1102. 

1068.  1 Hans.  Deb.  vol.  lxvi.  pp.  1071, 

• Ibid.  p.  1088.  1100. 

w Sir  Jas.  Scarlett,  Mirror  of  Parlt. 
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Case  of  Sir 

Kitxror 

Kelly. 


but  tho  most  imperious  necessity  should  induce  the  House  to  adopt 
a course  that  might  tend  to  weaken  their  standing  or  endanger 
their  authority.’  * Sir  James  Graham  ‘ did  not  object  to  questions 
of  this  nature  being  asked  in  the  House,’  but  yet  he  considered  it 
was  ‘ due  to  tho  cause  of  justice  itself  to  defend  the  judges  of  tho 
land,  unless  we  shall  be  satisfied  that  thoir  conduct  has  been  cor- 
rupt, and  their  motives  dishonest.’  He  furthor  declared  that  — 
except  in  Baron  Smith's  case  (above  mentioned),  wherein  tho 
House  retraced  its  stops — there  had  been  no  instance  of  the  House 
of  Commons  instituting  an  enquiry  with  a view  to  discover  evidence, 
but  that  it  had  l>een  the  invariable  practice  for  distinct  charges  and 
specific  allegations  to  be  made,  with  a proffer  of  evidence  in  support 
of  tho  same,  before  the  House  was  called  upon  to  commence  pro- 
ceedings of  this  description.1  Mr.  Duncombc’s  motion  was  then 
negatived  by  a largo  majority.1 

On  February  12,  18G7,  Earl  Russell  presented  a petition  to  the 
House  of  Lords  from  a Mr.  Wason,  complaining  of  certain  conduct 
of  Sir  Fitzroy  Kelly,  which,  it  was  alleged,  rendered  him  unfit  for 
the  office  to  which  ho  hnd  been  recently  appointed,  of  Lord  Chief 
Baron  of  the  Exchequer,  and  praying  for  an  enquiry  into  the  same, 
in  order  that,  if  the  ehnrge  should  bo  proven,  an  address  to  the 
crown  for  the  removal  of  tho  said  judge  might  be  passed  by  both 
Houses  of  Parliament.  Earl  Russell  stated  that  he  did  not  concur 
in  the  prayer  of  the  petition  (which  related  to  events  which  had 
taken  place  thirty-two  years  previously),  but  that  he  had  felt  it  to 
be  his  duty  to  present  it,  rather  than  refuse  Mr.  Wason  an  oppor- 
tunity of  obtaining  a constitutional  remedy  in  a matter  of  great  pul>- 
lic  importance.  He  added,  that  he  had  given  a copy  of  the  petition 
beforehand  to  the  Lord  Chancellor,  for  the  information  of  tho  Lord 
Chief  Baron,  so  as  to  enable  him,  on  the  presentation  of  tho  peti- 
tion, to  rebut  the  charges  therein  contained.  A debate  then  followed, 
wherein  the  conduct  of  the  judge  upon  the  occasion  in  question  was 
completely  vindicated  by  the  Lord  Chancellor  and  other  peers. 
Earl  Russell  acknowledged  that  all  the  charges  preferred  had  l>een 
satisfactorily  answered,  and,  with  the  unanimous  consent  of  the 
House,  he  withdrew  the  petition.b 


T linns.  Deb.  vol.  lxvi.  p.  1124. 

• Ibid.  pp.  112b,  1130. 

• lin'd,  p.  1140. 

b Hans.  Deb.  vol.  elxxxv.  pp.  2*57- 
273. — This  ease  gave  rise  loan  action 
in  the  Court  of  Queen's  Bench  by 
Mr.  Wason  against  Mr.  Walter,  the 
proprietor  of  the  Times , to  recover 
damages  for  an  alleged  libel  contained 
in  a report  of  the  debate  in  the  House 


of  Lords  on  the  presentation  of  Mr. 
Wason’a  petition,  and  in  leading 
articles  commenting  on  that  debate. 
But  tho  court,  upon  two  occasions, 
in  1807  and  1808,  decided  that  ‘a 
faithful  and  bond  Jide  report  of  a 
debate  in  Parliament  is  a privileged 
publication,  and  cannot  he  made 
the  subject  of  an  action  for  libel 
on  account  of  statements  contained 
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From  an  examination  of  the  foregoing  cases  of  pro- 
cedure under  the  statute  for  the  removal  of  judges  of 
the  superior  courts  for  misconduct  in  office,  it  is  not 
difficult  to  ascertain  the  correct  mode  of  proceeding,  in 
both  Houses  of  Parliament,  upon  such  occasions.  It  is 
true  that  the  statute  is  silent  with  regard  to  the  method 
of  conducting  these  investigations,  but  the  wisdom  of 
Parliament  in  applying  to  this  particular  class  of  ques- 
tions the  constitutional  maxims  that  regulate  all  judicial 
enquiries  affecting  the  rights  and  liberties  of  the  subject, 
has  gradually  evolved  certain  definite  rules  which  are 
applicable  to  all  cases  of  this  description. 

1.  It  is  evident  that,  while  the  consent  of  both  Houses 
of  Parliament  is  necessary  to  an  address  to  the  crown, 
upon  which  the  sovereign  shall  be  empowered  to  remove 
a judge  holding  office  during  4 good  behaviour,’  and  while 
it  is  equally  competent  to  either  House  to  receive  peti- 
tions complaining  of  the  administration  of  justice,  or  of 
the  conduct  of  persons  holding  judicial  office,  or  even  to 
institute  preliminary  enquiries,  by  a select  committee,  into 
such  complaints ; yet  that  a joint  address  under  the 
statute  ought  properly  to  originate  in  the  House  of 
Commons,  as  being  peculiarly  the  impeaching  body,  and 
preeminently  4 the  grand  inquest  of  the  high  court  of 
parliament.’ c 

2.  It  is  also  evident  that  the  action  of  Parliament  for 
the  removal  of  a judge  may  originate  in  various  ways. 
It  may  be  invoked  upon  articles  of  charge  presented  to 


in  tho  speeches  therein  reported 
also,  that  'criticisms  on  matters  of 
public  interest,  if  written  honestly,’ 
&c.,  art!  equally  privileged  [Law 
Times  Reports,  N.S.,vol.  xvii.  p.  380. 
I hid.  vol.  xix.  p.  400],  This  judg- 
ment is  a direct  enlargement  of  the 
liberty  of  the  subject,  for  hitherto 
the  attempts  to  protect  reports  of  par- 
liamentary proceedings,  when  pub- 
lished bund  Jide,  from  tho  law  of 
libel,  had  failed  of  complete  success ; 


(soe  May,  Pari.  Prac.  ed.  ISOS,  p. 
8o  j Cftnada  Law  Journal  (Montreal) 
vol.  iv.  p.  77).  But  the  new  doc- 
trine merely  rests  upon  judicial  au- 
thority, it  will  need  to  Is'  ratified  by 
Parliament,  as  proposed  in  tho  Libel 
Bill  submitted  to  but  not  passed  by 
the  House  of  Commons  in  18(57-8; 
Hans.  Deb.  vol.  cxc.  p.  390;  vol. 
cxcii.  p.  004  ; vol.  cxciii.  p.  471. 

r Seo  Judge  Fox’s  case,  ante,  p. 
730. 
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the  House  of  Commons  by  a member  in  his  place,  recapi- 
tulating the  cases  of  misconduct  of  which  the  judge  com- 
plained of  has  beeu  guilty  ;d  or,  after  a preliminary  en- 
quiry— by  a royal  commission  (at  the  instance  of  govern- 
ment,* or  at  the  request  of  either  House  of  Parliament)/ 
or  by  a select  committee  of  the  House — into  the  judicial 
conduct  of  the  individual  in  question  ; 8 or,  upon  a peti- 
tion presented  to  the  House  from  some  person  or  persons 
who  may  have  a cause  of  complaint  against  a judge  ;h  pro- 
vided that,  while  the  interposition  of  Parliament  may  be 
sought  by  petition  for  the  application  of  the  remedy  pre- 
scribed by  law  for  a special  grievance  in  any  particular 
instance,  no  petition  should  be  received,  by  either  House, 
that  otherwise  retiects  injuriously  upon  the  character  or 
conduct  of  the  courts  of  justice.1 

3.  Bearing  in  mind  the  general  responsibility  of  minis- 
ters of  the  crown  for  the  due  administration  of  justice 
throughout  the  kingdom,  and  the  obligation  which  they 
owe  to  the  dispensers  of  justice  to  preserve  them  from 
injurious  attack  or  calumnious  accusations,  it  is  neces- 
sary that,  before  consenting  to  any  motion  for  a parlia- 
mentary enquiry  into  the  conduct  of  a judge,  ministers 
should  themselves  have  investigated  the  matter  of  com- 
plaint, with  a view  to  determine  whether  they  ought  to 
oppose  or  facilitate  the  interference  of  Parliament  on  the 
particular  occasion. J 

4.  That  the  House  of  Commons  should  not  initiate, 
and  ministers  of  the  crown  ought  not  to  sanction,  any 
attempt  to  institute  criminative  charges  against  anyone, 
unless  upon  some  distinct  and  definite  basis ; k and  in  the 


d Baron  M'CIeland's  case,  mite,  “ Judge  Fox’s  case,  ante,  p.  731 ; 
p.  733.  Judpe  Kenriek's  case,  ante,  p.  734. 

• ChiefBaron  O'Grady’s  case,  ante,  1 Case  of  Judge  Best,  Com.  Joum. 

p.  734.  vol.  lxxvi.  p.  105;  Pari.  Deb.  N.  S., 

' Sir  Jonah  Barrington’s  case,  ante,  vol.  iv.  pp.  018,  1 132  ; vol.  v.  p.  450 ; 
p.  730.  and  see  ante,  vol.  i.  p.  365. 

* Judge  Fox’s  case,  ante,  p.  730  ; > Chief  Baron  Abmger’s  case,  ante, 

Sir.l.  Harrington's cnt-e,  p. 730;  Baron  p.  739. 

Smith's  case,  ante,  vol.  i.  p.  358.  k Ibid.-,  and  seo  ante,  vol.  L p.  354. 
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case  of  a judge,  such  charges  should  only  be  entertained 
upon  allegations  of  misconduct  that  would  be  sufficient, 
if  proved,  to  justify  his  removal  from  the  bench.1  But  it 
is  immaterial  whether  such  misconduct  had  been  the  re- 
sult of  au  improper  exercise  of  his  judicial  functions,  or 
whether  it  was  solely  attributable  to  him  iu  his  private 
capacity,  provided  only  that  it  had  been  of  a nature  to 
unfit  him  for  the  honourable  discharge  of  the  judicial 
office. m 

5.  That  no  address  for  the  removal  of  a judge  ought 
to  be  adopted  by  either  House  of  Parliament,  except  after 
the  fullest  and  fairest  enquiry  into  the  matter  of  complaint, 
by  the  whole  House,  or  a committee  of  the  whole  House, 
at  the  bar ; notwithstanding  that  the  same  may  have 
already  undergone  a thorough  investigation  before  other 
tribunals.”  The  application  of  this  principle  will  obvi- 
ously necessitate  that  the  person  complained  of  shall  be 
duly  informed  of  the  intended  proceedings  against  him  at 
every  stage  of  the  enquiry ; that  copies  of  all  petitions, 
articles  of  complaint,  and  orders  of  the  House  in  relation 
thereto,  shall  be  promptly  communicated  to  him  ; and 
that,  upon  his  applying  to  the  House  for  such  permission, 
leave  should  be  given  him  to  appear  by  himself  or  coun- 
sel in  his  own  defence. 

G.  That  in  requesting  the  crown,  by  an  address  under 
the  statute,  to  remove  a judge  who,  in  the  opinion  of  the 
two  Houses  of  Parliament,  is  unfit  to  continue  to  discharge 


1 Chief  Baron  Abinger's  case,  ante, 
p.  739;  Chief  Baron  Kelly’s  ease,  ante, 
p.  740. 

m J udge  Kenrick’s  ease,  ante,  p.  735. 

“ Judge  Fox’s  case,  ante,  p.  731  ; 
Chief  Baron  O’Urady’s  case,  ante,  p. 
734. — It  is  true  that  in  Sir  Jonah 
Barrington’s  case,  the  House  of  Com- 
mons refused  to  take  further  evidence 
at  the  bar,  deeming  that  the  allega- 
tions again Bt  thfe  judge  had  been 
sufficiently  established  by  the  pre- 
liminary investigations  before  a royal 
commission  and  a select  committee  of 


their  own.  Nevertheless,  the  judge 
himself,  in  a petition  to  the  House  of 
Lords,  protested  against  this  course, 
as  being  unconstitutional,  urging 
very  forcibly  that  ‘the  evidence  taken 
and  reported  by  a select  committee 
is  only  the  basis  of  further  enquiry, 
but  that  taken  before  the  wholo 
House  is  evidence  for  its  decision.’ 
(lands’  Joum.  vol.  lxii.  p.  002.) 
The  House  of  Lords,  by  their  own 
action  in  the  matter,  tacitly  con- 
demned the  course  taken  hy  tho 
House  of  Commons.  See  ante,  p.  738. 
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judicial  functions,  the  acts  of  misconduct  which  have 
occasioned  the  adoption  of  such  an  address  ought  to  be 
recapitulated,  in  order  to  enable  the  sovereign  to  exercise 
a constitutional  discretion  in  acting  upon  the  advice  of 
Parliament.0 

But  it  is  not  merely  judges  of  the  superior  courts  who 
are  amenable  to  the  jurisdiction  of  Parliament,  and  liable 
to  removal  upon  an  address  of  both  Houses.  The  statute 
is  equally  applicable  to  the  case  of1  any  judge,’  holding 
office  under  the  tenure  of  ‘ good  behaviour.’  It  is  true 
that  the  judges  of  the  inferior  courts  are  under  the  gene- 
ral supervision  of  the  Queen’s  Bench,  where  they  may  be 
proceeded  against  by  a criminal  information  for  corrup- 
tion or  gross  misconduct,  and  they  are  removable  for 
misbehaviour,  either  at  common  law  or  by  statute.  The 
Lord  Chancellor,  moreover,  has  jurisdiction  over  coroners 
and  County  Court  judges,  and,  if  he  shall  see  fit,  ‘ may 
remove  for  inability  or  misbehaviour  ’ any  of  these  func- 
tionaries.p But,  independently  of  the  power  of  super- 
vision and  control  over  judges  of  inferior  jurisdiction, 
which  is  thus  conferred  upon  the  higher  legal  tribunals, 
it  is  in  the  discretion  of  Parliament  to  institute  enquiries 
into  the  conduct  of  any  person  holding  a judicial  office, 
and  if  necessary  to  address  the  crown  for  his  removal. q 

Thus,  on  Juno  7,  1858,  Viscount  Hutchinson  (Earl  of  Donough- 
more)  alleged  in  his  place  in  the  House  of  Lords,  articles  of  charge 
against  William  McDermott,  assistant  barrister  for  the  county  of 
Kerry ,r  attributing  to  him  corrupt  conduct,  perjury,  and  the  illegal 
sale  of  an  office ; and  with  a view  to  an  address  to  the  crown  for  his 
removal  from  office.  The  articles  were  laid  upon  the  table,  and  or- 
dered to  be  printed,  and  a copy  ordered  to  be  furnished  to  51  r. 


° Sir  Jonah  Barrington's  case,  ante, 
p.  787. 

f See  Broom,  Constitutional  Law, 
p.  700  ; Stats.  0 & 10  Viet.  c.  05,  sec. 
18  ; 23  & 24  Viet.  c.  110,  sec.  0. 

s See  ante,  p.  734.  Mr.  Kenrick’s 
case. 

' An  assistant  barrister  in  Ireland 
presides  at  sessions  of  the  peace  in 
the  county  for  wkieh  he  is  ap- 


pointed. The  office  was  originally 
held  at  the  pleasure  of  the  crown, 
but  of  late  years  it  has  become  so 
important  that  the  tenure  has  been 
changed  to  that  of  ‘ good  behaviour,’ 
the  incumbent  t being  removable 
‘ upon  the  address  of  both  Houses  of 
Parliament.’  Hans.  Deb.  vol.  cl. 
p.  1588  j 14  & 15  Viet.  c.  67.  sec.  2. 
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McDermott.  And  it  was  resolved  that  the  said  articles  be  referred  to 
a committee  Of  the  whole  House,  to  examine  witnesses,  and  report 
thereon  to  the  House,  and  that  Mr.  McDermott  have  leave  to  appear 
personally  and  by  counsel  before  the  committee.  Several  witnesses 
were  ordered  to  attend,  and  some  to  produce  documents;  and  a corre- 
spondence, with  representations  from  magistrates  of  Kerry,  as  to  the 
improper  conduct  of  this  functionary,  were  presented  (by  command), 
and  ordered  to  be  printed.’  On  Juno  14,  certain  amendments  to 
tho  articlos  of  charge  having  been  made  and  presented  by  Lord 
Hutchinson,  in  his  place,  the  same  were  ordered  to  ho  laid  on  the 
table,  and  the  amended  articlos  to  be  printed,  and  a copy  delivered 
to  Air.  McDermott ; and  the  previous  orders  for  the  sitting  of  the 
committee  thereon  were  again  made.*  On  the  same  day,  a petition 
was  received  from  Air.  McDermott,  that  the  enquiry  might  be  post- 
poned, which  was  read,  ordered  to  bo  printed,  and  to  be  considered 
next  day.“  At  the  time  appointed  the  petition  was  considered,  but 
no  order  made  thereon.”  But  on  June  18,  the  Lord  Chancellor  in- 
formed the  House  that  Air.  AtcDermott  had  resigned  his  office, 
whereupon  the  orders  for  the  House  in  committee,  the  attendance 
of  witnesses,  Ac.,  were  discharged.1” 

The  control  of  Parliament  over  the  judiciary  is  exer- 
cised not  merely  in  proceedings  to  effect  the  removal  of 
an  unworthy  occupant  of  the  bench,  but  also  in  legislation 
to  regulate  or  alter  the  tenure  of  persons  holding  judicial 
office. 

In  18t?7,  a remarkable  case  occurred,  which  illustrates  the  power 
of  Parliament  over  public  functionaries  holding  office  during  ‘ good 
behaviour.’  Upon  tho  introduction  of  a Bill  ‘to  extend  the  juris- 
diction, alter  and  amend  the  procedure  and  practice,  and  regulate 
the  establishment  of  the  Court  of  Admiralty  in  Ireland,’  with  a view 
to  bring  under  tho  cognisance  of  this  Court  matters  of  common  law 
in  relation  to  which  the  presiding  judge  had  no  professional  cxjte- 
rioncc,  ministers,  being  of  opinion  that  the  judge  would  be  incom- 
petent to  discharge  the  additional  duties,  introduced  a clause  into 
the  Bill  to  repeal  his  tenure  of  office,  so  as  to  permit  of  his  remo- 
val at  tho  pleasure  of  the  crown.  The  judge  protested  strongly 
against  this  proceeding,  and  his  friends  took  the  sense  of  the  Houso 
upon  the  clause.  But,  as  it  was  provided  in  another  part  of  the 
Bill  that  the  judge  Bhould  be  entitled,  on  his  retirement,  to  receivo 
an  annuity  equal  to  his  full  salary,  the  proposed  clause  was  agreed 
to  by  a large  majority.* 


• Bans.  Deb.  vol.  cl.  p.  1687. 
Lords’  Journ.  vol.  xc.  pp.  221,  237. 

> Ibid.  pp.  239.  244. 

“ Ibid.  p.  243.  1 Ibid.  p.  251. 


* Ibid.  p.  201. 

’ Act  30  & 31  Viet  c.  114,  secs.  4, 
18.  Hans.  Deb.  vol.  clxxxix.  p.  1212. 
In  Canada,  by  tho  Act  9 Victoria,  c. 


Change  of 
judicial 
tenure  by 
Parlia- 
ment 


Digitized  by  Google 


746 


JUDGES  IN  RELATION  TO  THE  CROWN 


Colonial 

Judges. 


Their 
tenure  of 
office. 


The  vice-warden  of  the  Stannaries,  in  the  Duchy  of  Cornwall,  is 
another  functionary  having  judicial  powers  within  certain  limits 
specially  assigned  to  him.  He  exercises  both  a common  law  and 
an  equity  jurisdiction  as  judge  of  the  Stannaries  Court,  and  is  ap- 
]>ointed  by  the  Duke  of  Cornwall  during  1 good  behaviour,’  and  is 
removable  by  him  upon  a requisition,  stating  sufficient  grounds  for 
the  same,  and  signed  by  a majority  of  the  council,  &c.  of  the  duchy.)' 
When  a Bill  to  improvo  the  administration  of  justice  in  this  court 
was  under  the  consideration  of  Parliament,  Lord  Wynford  (Chief 
Justice  Best)  proposed  that  the  judge  should  be  removable  ‘ upon 
the  certificate  of  the  Barons  of  the  Exchequer,’  addressed  to  the 
Duke  of  Cornwall,  but  the  motion  was  negatived.* 


Colonial  Judges. 

So  long  as  Judges  of  the  Supreme  Courts  of  law  in  the 
British  Colonies  were  appointed  under  the  authority  of 
Imperial  statutes,  it  was  customary  for  them  to  receive 
their  appointments  during  pleasure.  Thus,  by  the  Act  4 
Geo.  IV.  c.  96,  which  was  re-enacted  by  the  9 Geo.  IV.  c. 
83,  the  Judges  of  the  Supreme  Courts  in  New  South 
Wales  and  Yan  Dieman’s  Land  are  removable  at  the 
will  of  the  crown.  And  by  the  Act-  6 & 7 Will.  IV. 
c.  17,  sec.  5,  the  Judges  of  the  Supreme  Courts  of  Judi- 
cature in  the  West  Indies  are  appointed  to  hold  office 
during  the  pleasure  of  the  crown. 

Nevertheless,  the  great  constitutional  principle,  em- 
bodied in  the  Act  of  Settlement,  that  judicial  office 
should  be  holden  upon  a permanent  tenure,  has  been 
practically  extended  to  all  Colonial  Judges ; so  far  at  least 
as  to  entitle  them  to  claim  protection  against  arbitrary  or 
unjustifiable  deprivation  of  office,  and  to  forbid  their 
removal  for  any  cause  of  complaint  except  after  a fair 
and  impartial  investigation  on  the  part  of  the  crown. 

In  1782  an  Imperial  statute  was  passed  which  con- 
st), the  tenure  of  office  of  the  judges  of  the  London  District  Court  was 
of  the  district  courts  in  Upper  pending.  Leg.  Assembly  Journals, 
Canada  was  changed,  from  that  of  184(5,  pp.  170,  220,  310. 

‘ good  behnviour ' to  ‘ during  plea-  tl)47  Will.  IV.  c.  100,  sec.  2. 

sure,’  although,  at  the  time,  an  en-  * Mirror  of  Parlt.  I860,  p.  2003. 

quiry  into  the  conduct  of  the  judge 
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tains  the  following  provisions : — That  from  heneefortli 
no  office  to  be  exercised  in  any  British  Colony  ‘ shall 
be  granted  or  grantable  by  patent  for  any  longer  term 
than  during  such  time  as  the  grantee  thereof,  or  person, 
appointed  thereto,  shall  discharge  the  duty  thereof  in 
person,  and  behave  well  therein.’  That  if  any  person 
holding  such  office  shall  be  wilfully  absent  from  the  Howre- 
colony  wherein  the  same  ought  to  be  exercised,  without  mo'“  e' 
a reasonable  cause  to  be  allowed  by  the  Governor  and 
Council  of  the  colony,  ‘ or  shall  neglect  the  duty  of  such 
office,  or  otherwise  misbehave  therein,  it  shall  and  may 
be  lawful  to  and  for  such  Governor  and  Council  to 
amove  such  person  ’ from  the  said  office  : but  any  person 
who  shall  think  himself  aggrieved  by  such  a decision 
may  appeal  to  liis  majesty  in  council.* 

This  Act  still  continues  in  force, b and  although  it  does 
not  professedly  refer  to  Colonial  Judges,  it  has  been 
repeatedly  decided  by  the  Judicial  Committee  of  the 
Privy  Council  to  extend  to  sueh  functionaries.  Ad- 
verting to  this  statute,  in  1858,  in  the  case  of  Robertson 
v.  The  Governor-General  of  New  South  Wales,  the 
Judicial  Committee  determined  that  it  ‘ applies  only 
to  offices  held  by  patent,  and  to  offices  held  for  life 
or  for  a certain  term,’  and  that  an  office  held  merely 
durante  bene  placito  could  not  be  considered  as  coming 
within  the  terms  of  the  Act.0 

Prom  these  decisions  two  conclusions  may  be  drawn  ; 
firstly,  that  no  Colonial  Judges  can  be  regarded  as  hold- 
ing their  offices  ‘ merely  ’ at  the  pleasure  of  the  crown  ; 
and  secondly,  that  be  the  nature  of  their  tenure  what 
it  may,  the  statute  of  the  22  Geo.  III.  c.  75  confers  upon 
the  crown  a power  of  amotion  similar  to  that  which 


• Act  22  Geo.  III.  c.  75.  This 
Act  was  continued  and  amended  by 
the  Act  64  Geo.  III.  c.  61,  which 
regulates  the  method  of  procedure 
by  patent  officers  in  any  colony  who 
may  desire  to  obtain  temporary  leave 


of  absence;  and  declares  that  any 
public  officer  who  shall  not  comply 
with  such  provisions  shall  be  deemed 
to  have  vacated  his  office. 
b Hans.  Deb.  vol.  clxxxvii.  p.  1405. 
' 11  Moore,  P.C.  295. 
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corporations  possess  over  their  officers,  or  to  the  pro- 
ceedings in  England  before  the  Court  of  Queen’s  Bench, 
or  the  Lord  Chancellor,  for  the  removal  of  judges  of  the 
inferior  courts  for  misconduct  in  office.  Under  this 
statute,  all  Colonial  Judges  are  removable  at  the  discre- 
tion of  the  crown,  to  be  exercised  by  the  Governor 
and  Council  of  the  particular  colony,  for  any  cause 
whatsoever  that  may  be  deemed  sufficient  to  disqualify 
for  the  proper  discharge  of  judicial  functions,  subject, 
however,  to  an  appeal  to  the  Queen  in  Council.  But 
before  any  steps  are  taken  to  remove  a judge  from  his 
office  by  virtue  of  this  Act,  he  must  be  allowed  an  op- 
portunity of  being  heard  in  his  own  defence.11 

In  proof  of  these  assertions  it  may  be  stated  that  in  1846,  Lord 
Chancellor  Lyndhurst,  in  the  Judicial  Committee  of  the  Privy 
Council,  expressed  a doubt  whether  a colonial  governor  was  at 
liberty  to  remove  a judge  under  tho  powers  of  his  commission,  but 
declared  that  it  could  be  done  under  tho  statute  22  Geo.  III.  Headdcd 
that  the  first  case  of  amotion,  under  this  statute,  was  that  of  Judge 
Willis,  who  was  removed  from  the  bench  in  Upper  Canada  by  the 
governor  and  council  in  the  year  1829  ; but  the  order  of  amotion 
being  appealed  from  was  set  aside  by  the  Privy  Council  because  t ho 
apjxjllant  was  not  heard  in  Canada. e This  case  has  not  been 
reporter!,  but  it  is  evident,  from  contemporary  authority,  that  the 
chancellor’s  memory  was  at  fault  in  regard  to  the  grounds  of  this 
decision,  for  tho  Privy  Council  rejected  the  appeal,  and  confirmed 
the  proceedings  of  tho  Canadian  government/  Nevertheless, 
whether  the  point  that  the  appellant  was  not  heard  in  his  own 
defence  was  raised  in  this  instance  or  not,  the  intention  of  the  law 
obviously  requires  that  there  should  be  a full  and  fair  investigation 
before  removal,  as  will  appear  from  the  following  case,  which,  strange 
to  say,  arose  out  of  the  removal  of  the  same  gentleman  from  a 
judicial  office  in  New  South  Wales. 

Upon  an  appeal  against  an  order  of  amotion  of  J.  W.  Willis, 
Esq.  from  the  office  of  Judge  of  the  Supremo  Court  of  New  South 
Wales,  made  by  Sir  George  Gipps,  the  governor  and  executive 
council  of  that  colony,  the  Judicial  Committee  of  the  Privy  Council 
decided,  on  July  8,  1846,  after  hearing  counsel  on  both  sides,  that 
the  governor  in  council  had  power  in  law  to  amove  Mr.  Willis  from 


* Lord  Chancellor  Westbury.  * 6 Moore,  P.C.  388. 

Hans.  Deb.  vol.  clxiv.  p.  1003.  ' Iluns.  Deb.  N.S.  vohxxiv. p.551. 
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his  office  of  judge,  under  the  authority  of  the  22  Geo.  IIT. ; that 
upon  the  facts  appearing  before  the  governor  in  council,  and  estab- 
lished before  their  lordships,  there  were  sufficient  grounds  for  such 
removal ; but  that  tho  governor  and  council  ought  to  have  given 
Mr.  Willis  some  opportunity  of  being  previously  heard  against  the 
amotion,  and  that  for  their  neglect  of  this,  the  order  of  removal 
should  be  reversed.* 

Again,  in  1849,  in  the  case  of  Algernon  Montagu,  Esq.,  late  a 
puisne  jndgo  of  the  Supreme  Court  of  Van  Dieman’s  Land,  against 
tho  lieutonant-govcrnor  and  executive  council  of  that  colony,  the 
Judicial  Committee  decided  that  tho  govornor  and  council  of  a 
colony  have  power  under  the  statute  22  Geo.  III.  o.  75,  to  remove 
a judge  from  his  office  for  misbehaviour.  And  that  where  a jndgo 
availed  himself  of  his  judicial  office,  through  an  incident  connected 
with  tho  constitution  of  tho  court  over  which  he  presided,  to  obstruct 
his  creditor  from  recovering  a debt  duo  from  him,  and  upon  investi- 
gation was  found  to  bo  involved  to  a largo  extent  in  bill  transactions 
and  pecuniary  embarrassment,  there  was  sufficient  ground  to  justify 
the  Governor  and  Council  in  removing  him  from  office.  It  was  also 
held,  that  although  there  had  been  somo  irregularity  in  pronouncing 
an  order  for  amotion,  when  tho  judge  had  been  only  called  upon  to 
Bhow  cause  against  an  order  of  awipension,  yet  that  as  the  facts 
justified  the  order  of  amotion,  and  the  judge  had  sustained  no 
prejudice  by  such  irregularity,  the  order  of  amotion  ought  not  to  ho 
reverscd.h 

But  it  is  not  only  upon  an  appeal  from  the  decision 
of  a Colonial  Governor  and  Council  for  the  removal  of 
a judge  under  the  statute  22  Geo.  III.,  that  the  Privy 
Council  has  jurisdiction  in  such  matters  of  complaint. 
It  is  competent  for  the  crown,  under  the  provisions 
of  the  Act  3 & 4 Will.  IV.  c.  41,  sec.  4,  to  refer  to 
the  consideration  of  the  Judicial  Committee  a memorial 
from  a legislative  body,  in  any  of  the  colonies,  complain- 
ing of  the  judicial  conduct  of  a judge  therein. 

Thus,  in  1847,  on  a memorial  being  presented  to  tho  Queen  in 
Council  by  the  House  of  Assembly  of  the  Island  of  Grenada,  com- 
plaining generally  of  the  conduct  of  John  Sanderson,  Esq.  in  his 
office  of  Chief  Justice  of  that  island,  and  enumerating  various  illegal 
and  oppressive  acts  which  he  had  committed  during  the  fourteen 
years  of  his  occupancy  of  the  bench,  her  Majesty  referred  the 


* 5 Moore,  P.C.  392.  h 6 Moore,  P.C.  489. 
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memorial  to  the  Judicial  Committee.  The  Chief  Justice  also 
presented  a memorial  to  the  Queen,  in  which  ho  complained  of  tlio 
reopening  of  bygone  matters,  which  had  been  disposed  of  by  com- 
petent authority,  and  protesting  against  the  application,  in  the  first 
instance,  to  the  Privy  Council,  whilst  there  was  a legitimate  mode 
of  proceeding  by  impeachment  before  the  Council  in  Grenada,  where 
both  parties  could  be  conveniently  heard ; be  prayed  that  the 
Assembly’s  complaint  against  him  might  be  referred  to  thattribnnal. 
But  Her  Majesty  referred  the  judge’s  memorial  to  the  Judicial 
Committee.  After  bearing  counsel  on  both  sides,  the  Committeo 
decided  that  during  the  fourteen  years  he  had  held  office,  the  Chief 
Justice  appears  to  have  committed  several  intemperate  and  some 
illegal  acts ; but  that  these  acts  were  performed  many  years  before 
the  complaint  was  made,  with  only  one  exception,  that  of  fining  two 
magistrates  for  taking  depositions  in  the  third  instead  of  the  first 
person,  the  which,  though  erroneous  and  improper,  was  done  in  the 
execution  of  what  the  Chief  Justice  thought  to  bo  his  duty. 
Wherefore,  the  Committeo  did  not  think  that  he  onght  to  be  removed 
for  misconduct.1 

In  July  1808,  Chief  Justice  Beaumont,  of  British  Gniana,  was 
removed  from  the  bench,  upon  a memorial  to  tho  Crown  from  the 
Local  Court  of  Policy.  This  memorial  charged  the  Chief  Justico 
with  improperly  and  intemperately  holding  up  the  Executive  Go- 
vernment to  contempt;  vexatiously  taking  occasion  to  embarrass 
tho  colonial  administration  ; imposing  harsh  and  vindictive  punish- 
ments ; using  offensive,  intemperate,  and  calumnious  language ; 
illegally  exercising  arbitrary  power;  and  improperly  interfering 
with  the  judicial  records.  The  memorial  was  referred  to  tho 
Judicial  Committee  of  the  Privy  Council,  and  at  their  recommenda- 
tion an  Order  in  Council  was  issued  for  tho  removal  of  the  Chief 
Justice  from  office.! 

Upon  several  occasions,  a direct  appeal  lias  been 
made  to  the  Imperial  Parliament  by,  or  on  behalf  of, 
judges  who  had  been  removed  from  office  by  the  local 
authorities  in  various  colonies  or  dependencies  of  the 
realm. 

In  1863,  a case  of  this  description  occurred  in  reference  to  certain 
judges  in  the  Ionian  Islands,  which  were  then  nndor  the  protection 
of  the  British  Crown.  Two  of  tho  judges  of  tho  Snpreme  Court  in 
those  islands  had  been  removed  by  tho  Senate,  with  the  appro- 
bation of  tho  Lord  High  Commissioner,  under  a clause  of  tho 
constitution  which  made  judicial  offices  terminable  at  tho  end  of 
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every  five  years.  Taking  advantage  of  the  fact  that  tin's  provision 
had  not  been  invariably  enforced,  the  judges  in  question  claimed 
that  they  ought  to  bo  considered  as  practically  irremovable, 
and  they  appealed  to  the  Secretary  of  State  for  the  Colonies  to  bo 
reinstated  in  office.  But  after  a careful  review  of  the  circumstances, 
the  Colonial  Secretary  ratified  and  confirmed  the  removal  of  theso 
functionaries.!!  The  matter  was  then  brought  before  Parliament, 
and  debates  arose  in  both  Houses  upon  motions  for  the  production  of 
papers,  and  subsequently  in  the  House  of  Lords  for  further  papers 
upon  the  case.  The  latter  motion  was  resisted  by  ministers,  on  the 
ground  that  it  was  a most  dangerous  precedent  to  authorise  an 
appeal  to  Parliament  from  acts  of  responsible  ministers  in  the  execu- 
tion of  tho  law,  &c.  Nevertheless,  after  much  debate,  the  motion  was 
agreed  to,  and  the  papers  produced.  But  no  action  followed  in  either 
House.k  In  the  course  of  the  debate  an  ablo  despatch  was  quoted 
that  had  been  addressed  by  the  Colonial  Secretary  (Lord  Glenclg) 
to  the  Lord  High  Commissioner  (Sir  Howard  Douglas)  in  18138, 
pointing  out  the  incompatibility  of  an  independent  tenure  of  the 
judicial  office  "with  institutions  so  unlike  those  of  Great  Britain  ; 
and  showing  that  the  principle  of  irremovability,  as  it  is  established 
in  this  country,  and  in  other  free  states,  is  qualified  and  protected 
from  abuse  by  other  principles  of  at  least  equal  importance.  ‘ Such 
especially  are  : — 1st.  Tho  right  of  the  representatives  of  the  peoplo 
to  address  the  crown  for  tho  removal  of  any  judge  for  imputed 
misconduct ; 2nd,  the  right  of  the  public  at  largo  freely  to  discuss 
the  judicial  administration  ; and  3rd,  the  right  of  a supreme  tribunal, 
exempt  from  all  reasonable  suspicion  of  prejudice,  to  receive  and  to 
decide  upon  impeachments  of  the  judges.’1 

In  18-13,  Mr.  Langslow,  a district  judge  in  Ceylon,  was  suspended  Ceylon 
by  the  local  government  of  Ceylon,  and  afterwards  dismissed  by  the  jul%c- 
Colonial  Secretary  (Lord  Stanley),  for  personal  misconduct,  not 
affecting  his  judicial  character.  On  petition  from  Mr.  I^angslow,  an 
address  to  the  Queen  was  moved  in  the  House  of  Commons,  on 
his  behalf,  for  a consideration  of  his  case,  and  that  such  relief  might 
be  granted  to  him  as  might  seem  fit.  But  after  debate,  wherein  the 
justice  of  the  sentence  against  Mr.  Langslow  was  substantiated,  tho 
motion  was  withdrawn.™ 

Since  the  introduction  into  the  constitution  of  various 
British  colonies  of  the  principle  of  ‘ responsible  govern- 
ment,’ under  which  their  political  system  has  been  assimi- 


J!  Commons  Papers,  1803,  voL 
xxxviii.  p.  141. 

k See  ante,  vol.  i.  p.  417  n. 

1 Hans.  Deb.  vol.  clxx.  p.  284. 


“ Hans.  Deb.  vol.xciv.  pp.  278-305. 
And  see  the  case  of  Sir  J.  T.  Cla- 
ridge,  Recorder  of  Prince  of  Wales' 
Island,  ante , vol.  i.  p.  413. 
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lated,  as  far  as  possible,  to  that  of  the  mother  country, 
a provision  similar  to  that  contained  in  the  Act  of  Settle- 
ment, authorising  the  Judges  of  the  Superior  Courts  of 
Law  and  Equity  to  be  appointed  during  ‘ good  behaviour,’ 
subject  to  removal  upon  an  address  from  both  Houses  of 
Parliament,  has  been  established  by  legislative  enactment 
in  the  particular  colonies. 

The  constitutional  Acts  of  the  several  Australian  colo- 
nies, for  example,  contain  clauses  that  the  Judges  of  the 
Superior  Courts  therein  shall  be  appointed  during  ‘ good 
behaviour ; ’ but,  nevertheless,  it  shall  be  lawful  for  her 
Majesty  to  remove  any  such  judge  upon  the  address  of 
both  Houses  of  the  colonial  Parliament.”  In  Canada  the 
law  is  substantially  the  same,  except  that  ‘ the  Governor  ’ 
is  empowered  to  remove  a judge  upon  the  address  of 
both  Houses  of  the  dominion  Parliament ; and  in  case 
any  judge  so  removed  thinks  himself  aggrieved  thereby, 
he  may,  within  six  months,  appeal  to  her  Majesty  in  her 
Privy  Council,  and  his  amotion  shall  not  be  final  until 
determined  by  that  authority.”  The  effect  of  this  distinc- 
tion will  be  hereafter  explained. 

Notwithstanding  the  facilities  afforded  for  the  removal 
of  a judge  for  misconduct,  under  the  constitutional  Acts, 
it  has  been  held  that  the  imperial  statute  22  Geo.  III. 
may  still  be  invoked  by  the  Governor  and  Council  of  any 
British  colony,  for  the  amotion  of  a judge  for  any  reason- 
able cause.  But  in  a colony  where  procedure  by  parlia- 
mentary address  against  an  offending  judge  has  been 
established,  recourse  to  the  statute  of  George  III.  should 
only  be  had  upon  complaint  of  ‘ legal  and  ofiicial  misbe- 
haviour.’ 


" South  Australia  Local  Act, 
1855-0,  No.  2,  sees.  30,  31,  passed 
under  authority  of  Imp.  statute  13  & 
14  Viet.  c.  59.  New  South  Wales: 
sco  Imp.  Act,  IS  & 19  Viet.  c.  54, 
secs.  !18,  39.  Victoria : see  Imp. 
Act  18  & 19  Viet.  c.  55,  sec.  38. 

° Upper  Canada  Consol.  Statutes, 
cap.  10,  secs.  11,  12  ; Lower  Canada 


Consol.  Stats,  cap.  81,  sec.  1.  Tty 
the  Imp.  Act  30  Viet.  c.  3,  sec.  99, 
it  is  provided,  that  ‘ the  judges  of 
the  superior  courts,’  throughout  the 
whole  doiniuion  of  Cunada,  ‘shall 
hold  office  during  pood  behaviour, 
but  shall  be  removable  by  the  Go- 
vemor-Ceneral  on  address  of  the 
Senate  and  House  of  Commons.’ 
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Tho  law  officers  of  the  crown  in  1862  advised  the  Secretary  of 
State  for  tho  Colonies,  in  reference  to  a case  which  had  occurred  in 
Queensland,  Australia,  as  follows : — Although  tho  judges’  commis- 
sions in  Queensland  continue  in  force  during  ‘ good  behaviour,’ 
subject  to  a power  in  the  crown  to  remove  a judge  upon  the  address 
of  both  Houses  of  the  Legislature,  ‘we  think  that  in  this  colony  tho 
governor  and  council  have  power  to  remove  any  judge  who  (in  the 
words  of  tho  Act  22  Geo.  III.  c.  75)  shall  be  wilfully  absent  from 
the  colony  without  a reasonable  cause  to  be  allowed  by  the  governor 
and  council,  or  shall  neglect  the  duty  of  his  office,  or  otherwise 
misbehave  therein.  In  so  advising,  it  is  hardly  necessary  for  us  to 
add,  that  what  the  statute  contemplates  is  a case  of  legal  and  official 
misbehaviour  and  breach  of  duty  ; not  any  mere  error  of  judgment 
or  wrongheadedness,  consistent  with  the  bond  fide  discharge  of 
official  duty.  And  wo  should  think  it  extremely  unadvisablo  that 
this  power  should  be  exercised  at  all,  except  in  some  very  clear  and 
urgent  case  of  unquestionable  delinquency  : the  power  given  to  tho 
crown,  upon  tho  addresses  of  the  legislature,  being  adequate,  and 
more  appropriate,  for  all  other  exigencies  which  may  arise.  . . . 

We  do  not  think  that  any  action  would  lie  against  the  Governor 
for  any  act  bond  fide  done  by  him  under  the  powers  of  the  statute 
afore  said. ’p 

From  this  opinion  we  may  infer  that  where  the  remedy 
by  parliamentary  address  is  open,  a judge  should  only  be 
proceeded  against  under  the  statute  22  Geo.  III.,  in  a 
case  analogous  to  that  which,  in  England,  would  warrant 
the  issue  of  a writ  of  scire  facias  to  repeal  the  patent  of 
a judge  for  misdemeanour  in  offiee.q  If  so,  the  institution 
of  proceedings  by  a governor  and  council  under  the 
statute,  against  a delinquent  judge,  may  be  looked  upon 
as  a substitute  for  the  more  formal  and  less  available 
method  of  applying  for  the  repeal  of  a patent  granted 
during  ‘ good  behaviour,’  upon  an  alleged  breach  of  the 
condition  thercof.r 


" Quoted  in  Votes  snd  Proceedings, 
Is?g.  Assembly,  Victoria,  Second  Ses- 
sion, 18H0,  vol.  i.  C.  No.  8. 
s See  ante,  p.  727. 
r There  are  certain  technical  dif- 
ficulties in  the  way  of  a recourse  to 
the  prerogative  judicial  writ  of  etSre 
faeiat,  in  any  colony  of  the  British 
crown,  that,  without  express  legisla- 

VOL.  II.  3 


tion  on  the  subject,  would  render  it 
a hazardous,  if  not  an  illegal,  pro- 
ceeding, on  the  part  of  the  Executive 
Government,  to  mnke  use  of  this 
writ  for  any  purpose  whatsoever.  (See 
the  decision  of  the  Privy  Council  in 
the  case  of  Tho  Queen  r.  Hughes, 
Moore,  P.C.  Cases,  N.S.  vol.  iii.  pp. 
447— lo(3.)  An  Act  to  facilitate  the 
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The  question  as  to  the  applicability  of  this  statute  to 
colonies  wherein  the  judges  hold  office  during  ‘good  be- 
haviour,’ again  arose  in  1804,  upon  a controversy  between 
the  judges  of  the  Supreme  Court  in  Victoria  and  the 
executive  government  of  that  colony  upon  this  very  point. 
The  case  was  ultimately  submitted  to  the  decision  of  the 
imperial  authorities,  whose  verdict  confirmed  the  opinion 
above  expressed,  that  the  Imperial  Act  22  Geo.  III. 
c.  75,  empowering  the  governor  and  council  of  a colony 
to  remove  a judge  for  certain  specified  offences,  is  neither 
repealed  nor  superseded  by  the  introduction  into  the 
colonial  system  of  the  principle  of  irremovability  implied 
in  the  tenure  of  ‘ good  behaviour  ’ for  judicial  appoint- 
ments. Another  question,  as  to  the  right  of  a governor 
and  council  to  suspend , in  lieu  of  removing,  a judge 
under  certain  circumstances,  was  also  disposed  of  upon 
this  occasion ; as  will  appear  by  the  following  narrative 
of  the  case. 

On  January  4,  1864,  Sir  Redmond  Barry,  one  of  the  judges  of  the 
Supreme  Court  in  Victoria,  Australia,  desiring  a short  vacation, 
notified  the  Governor,  Sir  C.  H.  Darling,  of  his  intended  absence, 
bnt  without  formally  asking  leave.  His  excellency  referred  the 
matter  to  the  Attorney-General,  to  know  whether  this  was  legally 
correct.  The  Attorney-General  reported  that  judges  had  no  right  to 
act  thus  ; that  leave  should  not  be  ‘ taken  ’ but  ‘ allowed'  by  the 
Governor  and  Council,  pursuant  to  the  Colonial  Act  16  Victoria, 
No.  10,  sec.  5,  which  provides  ‘ that  it  shall  be  lawful  for  the 
Lieutenant-Governor,  with  the  advice  of  the  Executive  Council,  to 
suspend  from  his  office  until  the  pleasure  of  her  majesty  bo  known, 
any  judge  of  the  Supreme  Court  who  shall  be  wilfully  absent  from 
the  colony  without  a reasonable  cause  to  Ire  allowed  by  the  said 
Lieutenant-Governor  and  Executive  Council.’  This  opinion  was 
afterwards  communicated  to  Judge  Barry  by  the  Attorney-General, 
together  with  a minute  of  council  ‘allowing’  his  intended  absence. 

Judge  Barry  then  wrote  to  the  Governor  that  he  did  not  consider 
it  necessary  to  obtain  leave  of  absence  before  leaving  the  colony,  since 
the  passing  of  the  Constitution  Act*  by  which  tho  position  of  the 


issue  of  such  writs  was  passed  in  ’ Imp.  Act  18  & 10  Viet.  c.  65, 
New  Zealand  in  1807.  Local  Acta  schedule  1,  see.  38. 

31  Viet.  No.  00,  sec.  0. 
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judges  of  the  Supremo  Court  luid  been  altered.  Under  that  Act 
they  are  appointed  during  ‘ good  behaviour,’  and  ‘ are  removable 
only  upon  the  address  of  both  houses  of  the  legislature.’  Ho  there- 
fore declined  to  be  bound  by  the  Attorney-General’s  opinion,  and 
(in  a subsequent  letter)  denied  the  right  of  the  Executive  Council 
to  call  in  question  his  judicial  conduct,  alleging  that 1 that  conduct 
can  be  enquired  into  in  the  way  appointed  by  the  constitution  and 
in  no  other  manner.’  These  letters  were  referred  by  the  Governor 
to  the  consideration  of  the  Cabinet. 

At  this  stage  of  the  proceedings,  a sharp  correspondence  took 
place  between  Judge  Barry,  the  Attorney-General,  and  the  governor, 
as  to  the  right  of  the  judges  to  communicate  with  the  governor 
direct,  notwithstanding  ‘ the  practice  since  tho  coming  into  force  of 
the  Constitution  Act  for  all  judicial  and  other  officers  in  the  public 
service  of  Victoria  to  communicate  upon  all  questions  affecting  their 
official  rights  or  responsibilities  with  the  minister  of  the  crown,  who 
is  charged  with  tho  duty  of  advising  the  governor  in  each  particular 
case.’  Ultimately  Judge  Barry  was  informed  by  the  governor  and 
Council  that  the  Attorney-General  was  the  responsible  minister  for 
the  proper  conduct  of  the  legal  business  of  government,  tho  head  of 
the  department  to  which  the  Supreme  Court  is  attached,  and  the 
proper  medium  of  communication  between  the  executive  government 
and  the  judges  of  that  court,  and  that  all  official  communications 
from  the  judges  respecting  their  rights,  privileges,  or  dutios,  intended 
for  the  consideration  of  his  excellency,  or  the  government,  must  in 
future  bo  addressed  to  that  functionary.  On  September  29,  Sir  It. 
Barry,  in  the  name  and  on  the  behalf  of  the  whole  judicial  bench, 
again  wrote  to  tho  governor  requesting  him  to  submit  this  question 
for  the  consideration  of  the  Secretary  of  State  for  the  Colonies,  ‘ by 
whose  determination  they  are  willing  to  abide,’  viz. — ‘ whethor  tho 
judges  are  entitled  to  communicate  directly,  in  person  or  by  letter, 
with  tho  Governor  of  Victoria,  on  matters  connected  with  their 
personal  rights  and  privileges.’  On  April  19,  1805,  the  Colonial 
Secretary  (Mr.  Cardwell)  replied  to  the  effect  that  the  judges,  in 
common  with  all  other  inlmbitants  of  the  community,  possessed  tho 
right  of  addressing  the  queen’s  representative  on  matters  affecting 
their  personal  rights,  but  ho  declined  to  give  directions  as  to  the 
mode  of  conducting  their  official  corresjxmdence,  upon  matters 
which  concerned  their  official  rights  and  privileges,  leaving  it  to  tho 
governor,  after  consulting  his  advisers,  to  determine  the  manner  in 
which  such  communications  should  pass  between  the  executive  and 
judicial  authorities  of  Victoria.  * But  whatever  bo  the  mode  of 
correspondence  adopted,  the  arrangements  ought  to  bo  such  that 
the  judges  may  feel  secure  that  any  communication  they  might  make 
would  reach  [tho  governor’s]  hand,  and  would  receive  from  tho 
representative  of  the  crown  the  attention  to  which  it  was  entitled.’ 
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In  transmitting  a copy  of  this  despatch  to  the  judges,  the  governor 
intimated  that  the  rule  previously  communicated  to  them,  as  to  tho 
mode  of  communicating  with  the  government  in  regard  to  official 
matters,  must  be  adhered  to,  but  that  all  such  communications 
would  receive  from  him  the  attention  to  which  they  were  entitled.* 

Upon  the  merits  of  the  main  question  at  issue  between  the  judges 
and  the  executive  government,  the  Attorney-General  of  Victoria,  in 
a letter  to  Governor  Darling,  of  August  22,  1864,  asserted  his  con- 
viction that  the  judges’  claims  were  founded  upon  a construction  of 
the  38th  section  of  the  Constitution  Act,  and  of  the  Act  of  Settle- 
ment, and  the  Act  1 Geo.  III.,  which  was  ‘clearly  erroneous,’  and 
1 has  not  been  sanctioned  by  a single  English  constitutional  or  legal 
authority.’  Tho  truo  doctrine  on  the  subject,  as  held  by  the  Minister 
of  Justice  and  Attorney-General,  was  communicated  to  his  excellency 
by  theso  functionaries  in  an  elaborate  opinion. 

This  opinion  first  enquires  whether  the  Act  15  Viet.,  No.  10,  sec.  5, 
authorising  tho  governor  and  council  to  suspend,  until  the  queen’s 
pleasure  be  known,  a judge  of  the  Supreme  Court  of  Victoria  who 
wilfully  absents  himself,  without  leave,  is  still  in  force,  and  it  con- 
tends that  inasmuch  as  it  has  not  been  expressly  repealed,  and  is 
not  inconsistent  with  the  new  tenure  during  ‘ good  behaviour  ’ of 
the  judicial  office,  under  the  Constitution  Act,  it  remains  in  force  ; 
together  with  tho  Imperial  Acts  22  Geo.  III.  c.  75,  and  54  Geo.  III. 
c.  61,  which,  jointly,  confer  on  the  governor  and  council  the  power 
of  suspending  as  well  as  of  removing  a judge. 

In  proof  of  these  statements  the  opinion  proceeds  to  enquire  what 
‘ misbehaviour  ’ would  constitute  a legal  breach  of  tho  conditions 
of  this  tenure,  in  language  already  quoted  and  having  ascertained 
this,  it  sots  forth  that  the  office  of  judge  is  also  determinable  upon 
an  address  to  tho  crown  by  both  houses  of  tho  local  parliament : 
that  upon  the  presentation  of  such  an  address  tho  estate  in 
his  office  of  the  judge  in  regard  to  whom  tho  address  is  presented, 
may  lie  defeated  : that  the  crown  is  not  bound  to  act  upon  such  an 
address,  but  if  it  think  fit  so  to  do,  is  thereby  empowered  to  remove 
the  judge  without  any  further  enquiry,  or  without  any  other  ‘cause 
assigned  than  the  request  of  the  two  houses.' 

Assuming,  therefore,  that  a judge  is  removablo  either  for  ‘mis- 
behaviour ' in  office,  sufficient  to  constitute  a legal  breach  of  the 
condition  of  his  patent,  or  at  the  pleasuro  of  Parliament,  expressed 
by  an  address  from  both  Houses,  and  for  no  other  cause  whatsoever, 
the  opinion  next  examines  whether  the  power  of  suspension,  under 
the  Act  15  Viet.  No.  10,  is  really  consistent  with  the  tenure  of  ‘ good 
behaviour.’  At  common  law  the  grantor  of  an  office  has  the  power 

* Votes  and  Proceedings,  I .eg.  As-  C.  No.  2. 
sembly,  A ictoria,  1804-5,  B.  No.  34,  “ 8ee  a«te,  p.  727. 
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to  suspend  the  granteo  from  his  duties,  though  not  to  affect  his 
salary  or  emoluments.  It  was  held  by  Lord  Nottingham,  in  Slings- 
by's  case/  that  this  power  of  suspension  may  bo  exercised  when 
there  is  in  the  office  an  estate,  not  merely  for  life,  but  even  of  in- 
heritance. But  it  can  only  be  exercised  by  a powrer  similar  to  that 
by  which  the  office  was  conferred.  And  as  judges  are  appointed  by 
the  crown  under  letters  patent,  they  could  only  be  suspended  or 
deprived  by  a proceeding  at  law  for  an  avoidance  of  the  patent,  or 
by  some  other  legal  action  on  tho  part  of  the  crown." 

Colonial  judges,  howover,  have  been  placed  by  imperial  statutes  in 
a different  position.  The  22  Geo.  III.  c.  75,  as  confirmed  by  the  54 
Geo.  III.  c.  61,  supersedes  the  necessity  for  a scire  facias,  and  gives 
the  governor  and  council  a power  of  amotion  similar  to  that  which 
corporations  possess  over  their  officers.1  Wherefore,  it  is  argued  in 
this  opinion,  since  the  greater  includes  the  less,  this  power  of 
amotion  will  bring  with  it  the  power  of  suspension. 

The  opinion  concludes  by  asserting : 1.  That  the  altered  tenure  of 
the  judges  under  the  Constitution  Act  is  not  inconsistent  with  the 
Act  15  Viet.  No.  10,  sec.  5,  empowering  the  governor  and  council  to 
suspend  a judge  who  absents  himself  without  leave.  2.  That  the 
said  section  is  still  in  force.  3,  4,  and  5.  That  tho  imperial  Acts  22 
Geo.  and  54  Geo.  III.,  so  far  as  they  relate  to  judges  of  the  supreme 
court,  are  also  in  force  in  Victoria,  and  empower  the  governor  in 
council  to  suspend  as  well  as  to  remove  the  judges. 

Being  agreed  to  by  the  Council,  this  opinion  was  transmitted  to 
the  judges,  with  an  intimation  that  they  must  hereafter  comply  with 
the  provisions  of  the  Act  15  Viet.  No.  10,  sec.  5.  Whereupon  Sir 
R.  Barry,  on  behalf  of  the  bench,  protested  against  this  declaration, 
and  deeming  it  unbecoming  that  the  judges  should  discuss  a 
question  of  law  with  a body  having  executive  and  political  functions, 
expressed  a desire  that  the  governor  would  endeavour  ‘ to  obtain  tho 
judgment  of  the  only  tribunal  competent  to  determine  the  question, 
namely,  the  Judicial  Committoo  of  the  Privy  Council.’* 


T 3 Swanston,  178. 

• See  ante,  p.  728. 

* See  ante,  p.  748. 

» Meanwhile,  the  ministry  intro- 
duced into,  and  passed  through,  the 
Assembly  of  Victoria,  a bill  to  con- 
solidate the  laws  relative  to  the 
Supreme  Court.  This  bill  included 
the  particular  section  5 of  the  Act  15 
Viet.  No.  10,  which  the  judges  con- 
tended had  been  repealed  by  the 
Constitution  Act,  but  which  the  Go- 
verument  declared  to  be  still  in  force. 


This  led  to  an  angry  correspondence 
between  the  Chief  Justice  and  the 
Attorney-General,  and  finally  to  a 
petition  from  the  judges  to  the  Legis- 
lative Council,  before  whom  the  bill 
was  pending,  protesting  against  the 
measure,  as  an  attempt  to  legalise  an 
arbitrary  assumption  of  power.  On 
Juno  22,  1805,  the  bill  was  rejected 
by  the  Legislative  Council.  See 
A otes,  &c.,  Leg.  Assembly,  Victoria, 
18*14-5,  C.  No.  2;  Votes,  &c.,  Leg. 
Council,  1804-5,  E.  No.  4. 
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Colonial  On  September  30,  1865,  tho  Chief  Jnstice  transmitted  to  the 
Judges.  Attorney-General  (to  be  forwarded  by  the  governor  to  the  Colonial 
Secretary)  a petition  of  the  judges  of  the  Supreme  Court  to  the 
queen,  praying  that  the  question — whether,  as  regards  said  judges, 
the  Imperial  Act  22  Geo.  III.,  and  the  Colonial  Act  15  Viet,  afore- 
said, are  still  in  force — might  be  referred  to  the  Judicial  Committee 
of  the  Privy  Council  for  hearing  and  consideration. 

This  petition  claimed  that  the  Baid  statutes  were — by  the  Consti- 
tution Act,  which  declared  that  the  judges  should  hold  office  during 
good  behaviour,  and  be  removable  upon  a parliamentary  address 
— 1 alwolutely  repealed — if  not  in  express  terms,  as  being  laws  con- 
trary to  that  statute — at  least  by  necessary  intendment,  as  being 
inconsistent  therewith  and  repugnant  thereto.'  And  it  alleged  that 
the  executive,  acting  on  an  opinion  from  their  legal  advisers, 
asserted  tho  contrary,  and  had  announced  their  intention  of  enforcing 
them  against  the  petitioners,  to  the  manifest  detriment,  of  their 
judicial  independence,  and  the  projter  administration  of  justice  in 
the  colony. 

The  petition,  with  explanatory  documents  annexed,  was  referred 
by  the  Governor  to  the  Attorney-General,  to  be  reported  upon 
before  transmission  to  the  Colonial  Secretary. 

On  Oct.  23, 1865,  the  report  of  the  law  advisers  of  the  crown  on  this 
petition  was  forwarded  to  tho  governor.  It  recapitulated  the  argu- 
ments contained  in  their  opinion  above  mentioned.  It  also  showed 
that  in  thccourseof  the  discussion  the  judges  had  altered  their  gronnd, 
for  whereas  they  had  ‘ at  first  contended  that  they  were  responsible 
to  the  governor,  moved  by  the  two  Houses  of  Parliament,  and  to  no 
other  body,  and  that  they  were  removahle  only  upon  an  address  of 
both  Houses,’  they  had  afterwards  admitted  * that  they  were  remov- 
able not  only  tjpon  an  address,  but  also  upon  proof  of  mislxdmvionr 
in  office,  before  a court  of  competent  jurisdiction.’  If  so,  it  was 
contended  there  was  no  such  inconsistency  or  repugnancy  between 
the  several  Acts  alleged  to  be  in  force  as  the  judges  had  asserted. 
Furthermore,  it  was  urged  that  ‘the  judicial  independence  of  the 
judges  of  the  Supreme  Court  is  not  in  any  degree  affected  by  this 
question,’  for  that  such  independence  is  as  highly  prized  by  the 
people  of  Victoria  as  it  is  in  England.  Nevertheless,  if  it  were 
proper  to  make  mention  of  polit  ieal  considerations  to  influence  the 
opinions  of  the  Judicial  Committee  on  a purely  legnl  question,  it 
could  be  ‘demonstrated  by  various  proceedings  of  the  Judges  of  the 
Supreme  Court  in  this,  ns  well  as  in  the  .neighbouring  Australian 
colonies,’  that  it  is  expedient  ‘ to  retain  a certain  degree  of  authority 
over  judges  of  all  ranks  in  matters  not  connected  with  the  exercise 
of  judicial  functions.’ 

On  October  24  the  Governor  transmitted  to  the  Colonial  Secretary 
the  judges'  petition,  the  Attorney -General’s  report  thereon,  and  the 
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documents  annexed  thereunto.  While  refraining  from  expressing  any 
opinion  upon  a purely  legal  question,  his  excellency  intimated  his 
desire  that  it  should  be  settled  by  competent  authority. 

On  Januaiy  25,  1800,  tho  Secretary  of  State  for  the  Colonies  (Mr. 
Cardwell),  in  a despatch  to  Governor  Darling,  declared  that  he  con- 
sidered it  ‘ by  no  means  undesirable  that  inqxirtnnt  constitutional 
questions  should  be  habitually  referred  by  colonial  governments,  or 
legislatures,  for  the  judgment  of  the  Judicial  Committee  but  that 
in  the  present  instance  tho  Lord  President  of  the  Council,  after  con- 
sulting precedents,  had  decided  that  on  grounds  both  of  pruvious 
practice  and  of  principle,  it  was  inexpedient  to  comply  with  the 
judges’  application.  ‘ The  question  raised  by  the  judges  is  as  yet 
entirely  of  an  abstract  and  theoretical  character,'  ' and  it  appears  to 
tho  Lord  President  to  bo  highly  inconvenient  to  call  upon  a court  of 
apj>ea! — such  as  the  Judicial  Committee  of  the  Privy  Council  is,  in 
relation  to  the  colonies — to  decide  abstract  questions  of  law,  so  that 
whenever  a case  actually  arises  for  the  application  of  the  law  it 
should  be  pre-detormined.’ 

Hut  prior  to  the  refusal  of  the  President  of  tho  Council  to  entertain 
the  judges'  petition,  the  Colonial  Secretary  hnd  referred  the  pajicrs 
to  the  law  officers  of  the  crown  (Sir  llonndcll  Palmer  and  Sir  R. 
P.  Collier),  by  whom,  on  January  10,  18GG,  he  was  advised  ‘ that, 
notwithstanding  the  passing  of  the  Constitution  Act  (18  and  19 
Viet.  c.  55),  the  governor  and  council  can  still  ‘ amove  ’ judges 
under  the  Imperial  Statute  22  Geo.  III.  c.  75,  and  that  the  governor 
and  council  probably  retain  the  power  of  suspending  judges  under 
tho  local  Act.’  The  Colonial  Secretary  forwarded  an  extract  from 
this  report,  with  a copy  of  a report  to  the  same  effect,  in  Novemlier 
18G2,  by  tho  then  law  officers  (Sir  Wm.  Atherton  and  Sir  R. 
Palmer),  on  a similar  question  which  had  been  raised  in  the  colony 
of  Queensland. 

The  first-named  opinion,  after  confirming  that  of  their  predeces- 
sors iu  the  Queensland  case,  that  the  authority  conferred  upon  the 
governor  and  council  to  ‘amovo’  colonial  judges,  by  the  Act  22 
Geo.  111.,  remains  in  force,  adds — ‘ We  also  think  it  is  the  better 
opinion,  that  they  can  still  suspend  judges  under  tho  Local  Act  15 
Viet.  No.  10,  sec.  5,  the  power  of  suspension,  for  the  causes  therein 
mentioned,  being  not  inconsistent  with  the  tenure  of  the  office  dur- 
ing good  behaviour,  especially  if  the  office  is  (sis  we  consider  it  to 
bo)  held  subject  to  tho  power  of  amotion,  for  the  like  causes,  given 
by  the  22  Geo.  III.  c.  75.’ 

The  opinion  of  the  law  officers  of  the  crown  in  the  Queensland 
case  enters  more  fully  into  the  question  before  them,  which  was 
strikingly  analogous  to  the  Victoria  case,  except  that  there  was  no 
Local  Act  in  Queensland  to  authorise  the  siupentiun  of  a judge. 


Power  of 
suspen- 
sion. 
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Colonial 

Judges. 


Suspension 
of  judges. 


After  defining  the  circumstances  under  which  tho  power  of  tho 
crown  to  remove  judges  and  others  holding  office  during  * good 
behaviour’  might  bo  exercised,  under  the  Imperial  Act  22  Geo.  III., 
and  pointing  out  that,  on  general  principles,  * except  so  far  as  it  may 
be  controlled  by  express  legislation,  there  is  no  constitutional  reason 
■why,  in  a colony  where  parliamentary  or  res|x>nsible  government  is 
established,’  that  power  might  not  continue  to  be  exercised,  together 
with  the  power  of  removal  upon  a parliamentary  address,  the  opinion 
proceeds  to  consider  the  right  of  suspension.  Inasmuch  as  there  wa3 
no  Local  Act  authorising  the  same,  the  crown  law  officers  ‘ do  not 
think  that  the  governor  has  any  power,  with  or  without  the  advice 
of  the  executive  council,  to  suspend  a judge.  An  order  of  suspension 
(us  distinguished  from  amotion)  would  be,  in  our  opinion,  a mere 
anility ; though,  in  order  to  determine  that  question,  an  appeal  to 
her  Majesty  in  Council,  if  presented,  would  doubtless  be  entertained. 
And  we  think  that  an  action  would  lie  against  the  governor  if  he 
were  to  attempt  to  enforce  any  such  order  of  suspension.’ 

On  March  20,  1866,  the  Attorney-General  of  Victoria  forwarded 
to  tho  Chief  Justice,  for  the  information  of  the  judges  of  the  Su- 
premo Court,  the  aforesaid  despatch  from  the  Colonial  Secretary, 
with  its  enclosures,  in  reference  to  their  petition  to  the  Queen  in 
Council.  In  reply,  the  Chief  Justice  expressed  the  regret  entertained 
by  the  judges  that  her  majesty  had  not  been  advised  to  submit  their 
case  to  tho  decision  of  the  Judicial  Committee.* 

While  the  English  law  officers  of  the  crown,  in  the 
preceding  case,  concur  in  denying  the  right  of  a governor 
and  council  without  express  statutable  authority  to  sus- 
pend a judge  holding  office  during  ‘ good  behaviour,’  there 
can  be  no  question  that  such  a power  may  be  lawfully 
exercised  if  conferred  upon  the  governor  and  council  by 
a local  enactment*  But  a judicial  officer  so  suspended 
would  have  a right  of  appeal  to  the  Queen  in  Council. 

Thus,  upon  the  suspension,  in  1853,  of  the  Hon.  H.  Cloete,  from 
the  office  of  Recorder  of  the  District  Court  of  Natal,  by  the  go- 
vernor and  council,  under  the  authority  of  an  ordinance  of  the 


* For  the  Correspondence,  Petitions, 
and  other  papers,  in  this  cose  of  the 
Victoria  Judges,  from  January  4, 
1804,  to  March  27,  1808,  see  Votes 
and  Proceedings,  Log.  Aseemhlv,  Vic- 
toria, 1804-3,  If  No.  34,  C.  No.  2: 


and  Second  Sess.  1866,  vol.  i.  C.  No.  8. 

* The  provisions  of  the  Victoria 
Act  16  Viet.  No.  10,  sec.  6;  to  this 
effect  have  been  enacted  m other 
colonies  in  Australia. 
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Cape  of  Good  Hope  colony,  for  misconduct  in  office,  the  Judicial 
Committee  of  the  Privy  Council,  on  appeal,  docidod  that  the  order 
of  suspension  was  unfounded  and  frivolous,  and  directed  it  to  bo 
rescinded.6 

It  now  remains  to  consider  the  circumstances  under  Their 
which  the  two  Houses  of  Parliament  in  a British  colony  a"n 
may  approach  the  crown  with  an  address  for  the  removal 
of  a judge  holding  office  under  a parliamentary  tenure, 
and  the  proceedings  necessary  to  give  validity  and  effect 
to  any  such  address. 

The  first  occasion  wherein  tho  crown  was  addressed  by  the  two  Caro  of 
Houses  of  Parliament  of  a British  colony  for  the  removal  of  a judge 
holding  office  during  ‘ good  behaviour,’  was  in  the  year  1801,  in  the 
case  of  Mr.  Justice  Boothby,  a puisne  judge  of  tho  Supreme  Court 
of  South  Australia.  Mr.  Boothby  had  given  offence  to  the  Colonial 
legislature  by  calling  in  question  the  legality  and  constitutionality 
of  certain  of  their  proceedings,  and  especially  of  an  Act  agreed  to 
by  both  Houses,  and  sanctioned  by  the  governor.  Whereupon  the 
legislative  council  passed  an  address  to  the  queen  that  her  majesty 
would  bo  graciously  pleased  to  exercise  the  power  reserved  to  her 
by  tho  Constitution  Act,  and  remove  Mr.  Boothby  from  his  judicial 
office.  Tho  Houso  passed  a separate  address  to  tho  queen  to  the 
same  effect,  adding  that  ‘ in  consequence  of  the  position  assumed 
by  Mr.  Justice  Boothby,  public  confidence  in  his  administration  of 
the  laws  of  this  provinco  is  destroyed.’  But  no  reasons  were  given, 
or  grounds  of  complaint  specified,  by  either  House. 

In  communicating  the  aforesaid  addresses  to  the  Colonial  Secre- 
tary, the  Governor  of  South  Australia  (Sir  R.  G.  MacDonnell)  stated 
that  he  thought  ‘ both  branches  of  the  legislature  had  pursued  a 
dignifiod  course  in  finally  determining  not  to  give  any  reasons  for 
the  request  which  they  urge,  as  it  is  not  to  be  presumed  that  they 
would  move  in  such  a matter  lightly,  or  till  after  such  repeated  pro- 
vocation as  would  justify  them  in  urging  on  the  sovereign  the  re- 
quest ’ for  Mr.  Justice  Boothby’s  removal.  At  the  same  time,  his 
excellency  proceeded  to  enumerate,  for  the  information  of  the 
Colonial  Secretary,  various  particulars  in  the  conduct  of  tho  judge 
which  he  deemed  an  ample  justification  of  tho  course  taken  by  tho 
two  chambers.  He  also  transmitted  communications  from  the 
judge,  in  his  own  defence,  in  reply  to  a letter  addressed  to  him  by 
his  excellency's  command,  informing  him  of  the  addresses  that  had 

6 8 Moore,  P.C.  484. 
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Colonial  been  passed  for  hia  removal,  specifying  tlie  several  proceedings  of 
Judges.  tlie  judge  which,  in  his  excellency’s  opinion,  had  ‘ apparently  in- 
fluenced the  Parliament  in  adopting  those  addresses,’  and  offering 
the  judge  1 six  months  leave  of  absence  on  full  pay  ’ to  enable  him 
to  visit  England  to  vindicate  his  character  and  conduct  before  the 
imperial  authorities  : — he  having  declined  to  attend  a select  com- 
mittee of  the  legislative  council,  appointed  to  examine  his  ‘ recent 
judicial  decisions  and  conduct.’  c 

On  the  receipt  of  these  addresses,  the  Colonial  Secretary  (the 
Duke  of  Newcastle)  took  the  opinion  of  the  law  officers  of  the 
crown  (Sir  William  Atherton  and  Sir  Ronndell  Palmer)  on  the  sub- 
ject. In  conformity  with  their  advice,  he  informed  the  governor 
that  her  majesty’s  government  considered  ‘that  a colonial  judge  is 
not  only  at  liberty  but  is  bound  to  entertain  the  question  whether  a 
colonial  law,  material  to  the  decision  of  tho  question  before  him,  is 
or  is  not  valid  ; ’ that  Judge  Boothby  was  right  in  the  main,  though 
not  in  every  instance,  when  ho  questioned  the  validity  of  certain 
Acts  of  tho  South  Australian  Legislature  ; and  that  inasmuch  ns 
this  legislature,  when  it  passed  the  addresses  for  tlie  judge’s  removal 
was  not,  strictly  speaking,  legally  constituted— although  the  Im- 
perial Parliament  had  since  remedied  the  defect — it  had  not  been 
deemed  expedient  to  advise  the  crown  to  remove  Judge  Boothby, 
pursuant  to  tho  said  addresses.  With  regard  to  other  matters 
wherein  the  judge  had  given  offence  to  the  legislative  chambers,  so 
long  as  it  was  unndvisablo  to  give  effect  to  the  addresses  for  his  re- 
moval from  the  bench,  her  majesty’s  government  considered  that  it 
would  lie  unbecoming  1 to  express  any  mere  unauthorilative  opinion 
respecting  the  official  conduct  of  a judge.’ 

Furthermore,  added  the  Secretary,  ‘ I hold  the  practical  in- 
dependence of  the  superior  courts  of  a colony  to  be,  with  the  appoint- 
ment of  the  governor,  the  right  of  exercising  a veto  upon  colonial 
enactments,  and  the  right  of  appeal  to  her  Majesty  in  Council  among 
tho  links  which  bind  together  the  colonial  empire  of  Great  Britain. 
It  is  of  vital  importance  not  only  to  the  colonics,  but  to  all  those  who 
have  dealings  with  them  of  whatever  kind,  and  to  the  imperial 
government  itself,  that  these  courts  should  exercise  their  functions 
in  entire  independence  not  only  of  the  local  executive,  but  of  tho 
popular  feelings  which  are  from  time  to  time  reflected  in  the  legis- 
lature, or  of  any  political  party  which  may  happen  to  be  in  the 
ascendant.  And  I consider  that  the  principal  guarantee  of  this 
independence  is  to  be  found  in  the  assurance  that  a judge,  onco 
appointed,  will  not  bo  displaced  without  the  reasonable  concurrence 
of  an  authority  wholly  removed  from  all  local  or  temporary  in- 
fluences. By  tho  existing  law  of  South  Australia  I consider  such  an 

c Commons  Papers,  1802,  vol.  xxxvii.  pp.  172-177. 
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authority  to  be  entrusted  very  properly  to  her  majesty,  acting  on  tho 
advice  of  her  ministers  in  Great  Britain,  and  I hold  thnt  in  dis- 
missing a judge  in  compliance  with  addresses  from  a local  legislature, 
and  in  conformity  with  that  law,  the  queen  is  not  performing  a mero 
ministerial  act,  but  adopting  a grave  responsibility,  which  her 
majesty  cannot  be  advised  to  incur  without  satisfactory  evidence 
that  the  dismissal  is  proper.’ 

Tho  Colonial  Secretary  was  prepared  to  admit  that  a judge  might 
be  properly  removed  on  a parliamentary  address,  if  satisfactory 
proof  were  adduced  ‘ that  owing  to  his  perversity,  or  habitual 
disregard  of  judicial  propriety,  the  administration  of  justice  might 
be  practically  obstructed  by  his  continuance  in  office and  this 
might  be  shown  ‘by  his  inflexible  enforcement  of  opinions  which 
were  inconsistent  with  the  beneficial  performance  of  his  duties,’  and 
which  might  be  regarded  by  competent  authority  as  ‘incorrect  in 
point  of  law.’  In  conclusion,  his  grace  observed,  that  ‘ while 
expressing  no  opinion  respecting  Mr.  Boothby's  conduct,  I have 
thought  it  due  both  to  him  and  the  colony  to  Btate  thus  explicitly 
the  principles  by  which  I should  bo  guided  in  dealing  with  any 
charges  which  might  hereafter  be  brought  against  a colonial  judge, 
on  the  authority  of  a colonial  legislature.’  (Signed)  Newcastle, 
April  24,  1862.  In  conclusion,  it  may  be  remarked  that  the  crown 
law  officers  made  no  objection  to  the  circumstance  of  there  being 
separate  addresses  from  the  two  Houses,  in  place  of  one  joint 
address.  Nor  did  they  deem  it  to  be  irregular  that  the  addresses 
omitted  to  state  any  specific  charges,  ‘ provided  that  the  crown 
is  by  any  means  satisfied  of  the  reasons  on  which  the  address  is 
founded.’4 

In  June  1866  both  Houses  of  the  South  Australian  legislature 
again  addressed  the  crown  for  the  removal  of  Mr.  Justice  Boothby. 
Inasmuch  as  tho  addresses  were  accompanied  by  despatches,  wherein 
statements  were  made  that  required  judicial  investigation,  her 
mnjesty  was  advised  to  refer  the  matter  to  tho  Judicial  Committee 
of  the  Privy  Council.  These  papers  have  not  yet  been  published  ;• 
but  it  appears  that  the  address  was  complied  with,  and  that  the 
judge  was  formally  removed  from  bis  office  on  July  29,  1867.  Ho 
contemplated  a further  appeal  to  the  Privy  Council,  but  before 
he  could  take  any  steps  to  that  end,  he  died  in  Adelaide,  South 
Australia,  on  June  21,  1868/ 

And  here  it  may  be  observed,  that  while,  as  will 
appear  from  cases  cited  in  this  chapter,  an  appeal  lies  to 


d Corresp.  relative  tn  Mr.  Justice  ' linns.  Dob.  vol.clxxxvii.  p.  1104. 

Boothby,  Commons  Papers,  1602,  ’ Law  Times,  Sept  10,  1806,  p.372. 

vol.  xxxvii.  pp.  160-164. 
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the  Queen  in  Council,  upon  the  removal  of  a judge  in 
any  colony  by  the  governor  thereof,  whether  it  be  in 
consequence  of  a proceeding  under  the  Act  22  Geo.  III., 
or,  in  compliance  with  a parliamentary  address, — there 
is  no  appeal  to  the  Privy  Council,  or  to  any  other  tri- 
bunal, where  the  removal  is  effected  by  the  direct  au- 
thority of  the  queen.  Nevertheless,  Earl  Grey,  when 
Secretary  of  State  for  the  Colonies,  regarded  the  principle 
of  judicial  independence  as  of  such  vital  importance,  that 
he  would  never  recommend  to  her  majesty  to  remove  a 
colonial  judge,  without  referring  the  questions  connected 
with  the  conduct  of  the  judge  to  the  judicial  committee 
of  the  Privy  Council* 

An  examination  of  the  proceedings  in  the  South  Aus- 
tralian Legislature  in  the  case  of  Mr.  Justice  Boothby 
will  show  that  none  of  the  formalities  which  have  in- 
variably attended  the  conduct  of  such  investigations  by 
the  Houses  of  Lords  and  Commons  were  observed  upon 
this  occasion.  In  both  chambers,  select  committees  were 
appointed  to  enquire  into  certain  judicial  decisions  of  the 
judge,  and  his  honour  was  summoned  to  attend  and  give 
evidence  before  the  same.  While  he  appeared  as  a witness 
before  the  House  of  Assembly  committee,  he  thought 
proper  to  decline  to  attend  upon  that  of  the  Legislative 
Council.  But  after  the  reports  of  these  committees  were 
drafted,  no  opportunity  was  afforded  to  the  judge,  by 
either  House,  to  rebut  the  criminatory  charges  therein 
contained,  or  to  appear  by  himself  or  counsel  at  the  bar 
in  his  own  defence.  There  was  no  further  enquiry  insti- 
tuted by  either  House,  and  the  addresses  were  severally 
passed  without  embodying  the  specific  charges  of  miscon- 
duct which  had  induced  the  Houses  to  agree  to  them.h 
These  grave  departures  from  constitutional  practice  can 
only  be  accounted  for  or  excused  by  the  want  of  ade- 


* Ham*.  Deb.  vol.  rlxx.  p.  300. 
h See  the  Proceedings  of  the  Par- 


linment  of  South  Australia,  1801,  3 
vols. 
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quate  information  as  to  the  proper  course  of  procedure 
in  Parliament  against  judges — a want  which  the  present 
work  attempts,  for  the  first  time,  to  supply — and  by 
the  fact  that  the  highest  constitutional  authorities  seem 
to  have  overlooked  the  cases  that  have  actually  arisen  in 
England,  of  a like  nature,  under  the  Imperial  Statutes.' 

It  is  to  be  regretted,  moreover,  that  the  English  law 
officers  of  the  crown  should  have  acquiesced  in  the  omis- 
sion of  the  particular  grounds  of  complaint  against  Judge 
Boothby,  in  the  addresses  for  his  removal,  ‘ provided  that 
the  crown  was,  by  any  means,  satisfied  of  the  reasons  on 
which  the  addresses  were  founded.’  Such  an  omission 
was  undoubtedly  irregular  and  unparliamentary,  and 
might  serve  as  a precedent  hereafter  for  a more  serious 
departure  from  substantial  justice.  In  one  of  the  few 
States  of  the  American  Republic  wherein  the  British 
tenure  of  judicial  office  is  still  retained,  the  governor  re- 
fused to  comply  with  an  address  of  the  two  branches  of 
the  legislature  for  the  removal  of  a judge,  because  no 
reasons  for  the  same  had  been  assigned  in  the  address, 
while  in  every  former  application  of  the  kind  to  the 
executive,  * full  reasons  ’ for  removal  had  been  given.1 
If  hereafter  it  should  unhappily  be  necessary  for  the 


1 Thus,  in  Lord  Rrougham’s  Trea- 
tise on  tho  British  Constitution  (2nd 
edit.  1801)  it  is  said,  in  reference  to 
tho  removal  of  judges  upon  a joint 
address  of  the  two  Houses  of  Parlia- 
ment, ‘there  is  no  instance  of  this 
ever  having  been  done ' (p.337).  And 
the  law  officers  of  the  crown,  in  a 
legal  opinion,  dated  April  12,  1802, 
remark  that  ‘no  instance  of  the  re- 
moval of  an  English  judge  by  the 
crown,  on  the  address  of  both  Houses 
of  Parliament,  has  occurred  since  the 
passing  of  the  1 (ieo.  III.  c.  22;’ 
uite  overlooking  the  case  of  Sir 
onah  Barrington,  not  to  mention 
the  several  other  cases  cited  in  this 
chapter,  wherein  the  procedure  upon 
an  address  was  resorted  to.  Com  uions 


Papers,  1862,  vol.  xxxvii.  p.  183. 

‘ Acts  and  Resolves  of  the  State 
of  Massachusetts,  1856,  pp.  325— 
335.  And  see  Story,  Constitution 
of  the  United  States,  secs.  1600-1032, 
as  to  the  importance  of  maintaining 
the  independence  of  tho  judges  with- 
out encroachment.  The  American 
Law  Review,  for  October  1868 
(p.  85),  in  an  article  on  certain  fla- 
grant acts  of  judicial  misconduct  in 
the  State  of  New  York,  pleads  for  a 
return  to  a judiciary  appointed  by  the 
executive,  nnd  holding  office  during 
good  behaviour,  a«  the  only  means  of 
rescuing  the  nation  from  the  dis- 
grace entailed  by  tho  proceedings  of 
a judiciary  elected  by  popular  vote, 
and  for  a limited  period. 
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legislative  chambers  in  any  British  colony  to  assume  the 
responsibility  of  addressing  the  crown  to  remove  an  un- 
worthy occupant  of  the  judicial  bench,  it  may  be  hoped 
that  the  proceedings  will  be  conducted  with  the  solemnity, 
impartiality,  and  respect  for  constitutional  rights  which 
ought  always  to  attend  upon  the  exercise  of  such  impor- 
tant functions  by  a legislative  body. 
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Debts  due  to  the  Crown,  how  re- 
mitted, L 455.  456 

Decimal  system,  in  United  Kingdom,  ii. 
623 

Defence  Committee  (War  Office),  ii.  562 
Departments,  government  by,  ii.  118, 
134 

Departments  of  state,  their  constitution 
and  functions,  ii.  422  ; complaints  in 
Parliament  over  abuses  in,  Ul  174  n. : 
cases  of  differences  between  various, 

1115 

Departmental  audit,  L 576 
Departmental  committees,  L 221 ; ii.  358 
Departmental  regulations,  L 291 
Derby,  Lord,  his  first  administration,  L 
148 ; second  administration,  153 ; 
third  administration,  1M 

on  the  influence  of  the  Sovereign, 

L 208 

Despatches,  when  communicated  to,  or 
withheld  from,  Parliament,  L 279,  602 
— confidential,  L 604 
Differences  between  Ministers,  or  public 
departments,  how  settlod,  ii.  193,220  ; 
injurious  effect  of,  195 
Diocesan  Synods  in  Englaud,  L 307  : in 
the  Colonies,  313 
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Diplomatic  correspondence,  language 
used  in,  H.  610 

Diplomatic  expenditure. — See  Foreign 
Office 

Dispensing  power  of  the  Crown,  L 287 

Disraeli,  Mr.,  his  administration,  ii.  4Q8 

Dissolutions  of  Parliament,  cases  of 
(1780-1865),  L 162.  In  1868,  ii.  409  ; 
threats  of,  unconstitutional,  404  ; when 
and  for  w'hat  cause  a dissolution  may 
take  place,  L 134,  154,  209 ; ii.  404— 
408  ; duty  of  the  Sovereign  in  relation 
to,  408;  interference  of  Parliament 
writh  a,  412 

Duels  with,  or  between,  Cabinet  Mi- 
t nisters,  ii.  222  n± 


J^DMUNDS,  Mr.,  case  of,  b 424  n. ; 595 
Education  Office,  mutilation  of  In- 
spectors Reports,  L 264  ; depart- 
mental duties  descritied,  ii.  632  ; 
proposed  Minister  for  Education, 
6AA 

minutes  to  be  laid  before  Parlia- 
ment, L 292  ; how  submitted  to 
House  of  Commons,  295 
Edward  the  Confessor,  laws  of,  ii.  8 ft. 
Elections,  interference  of  peers  at,  L ?_L 
prosecutions  for  misconduct  at,  356. — 
Sri'  ulso  Rribery 

Elizabeth,  Queen,  her  government,  ii.  11 
Ellenl*orough,  Lord  Chief  Justico,  case 
of,  ii.  152 

Emigration  Board  described,  ii.  527 
Kngledue,  Lieut.,  case  of,  b 415 
Estimates. — See  Supply 
Exchequer,  functions  of  the,  L 636 
— united  with  the  Audit  Office,  b 537, 
57 5 ; functions  of  the  new  depart- 
ment, 539;  ii.  459. — See  also  Trea- 
sury 

Exchequer  Bills,  b 510  a.  ; ii.  471 
Executive  authority. — See  Ministers 
Extra  receipts,  L 553,  595 


17 EES,  public,  audit  and  collection  of,  L 

675,  595 

Finance  committees,  L 690 

Financial  propositions. — See  Budget ; Sup- 

ply 

Foreign  Affairs.  Secretary  of  State  for. — 
See  Foreign  Office 

Foreign  Office,  expenditure  of.  liow  far 
under  Treasury  control,  b 663  n. ; how 
defrayed,  ii.  617 ; audit  thereof,  i, 
526  n. ; departmental  duties  de- 
scribed, ii.  604 


Foreign  Office  Agencies,  ii.  515 
Foreign  policy, controlled  by  Parliament, 
L 602 ; leading  features  of,  ii.  506 
Foreign  Powers,  prerogative  in  relation 
to,  L 597 ; official  intercourse  with, 
601. — See  also  Foreign  Office  ; in- 
terference in  domestic  concerns  of,  L 
614  ; discussions  in  Parliament  there- 
on, 619 

etiquette  observed  towards  foreign 

princes,  L 665  ; ii.  293. — See 
also  Negotiations ; Parliament, 
Houses  of;  Treatioa 
Forest al  inclosures,  b 276 
Fortifications  on  the  coast,  proceedings 
in  Parliament  concerning,  i.263.  299, 
496 ; ii.  358 

Fortification  Committee  (War  Office), 
^ ii.  562 

France,  democratic  institutions  of,  l 17 
Franchise. — Public  Officers  ; Reform 


ALWAY  postal  contract,  b 503 
George L and II.  as  sovereigns,!.  177 
George  III,  his  character  and  conduct, 
L.  48.  180,  207  : ii.  202  n. ; his  per- 
sonal influence,  56;  proceedings  ujou 
his  insanity,  235,  54 1 n.;  his  first 
speech  to  Parliament,  ii.  292 
George  IV.  as  a sovereign,  L 61 
Gladstone,  Mr.,  his  budgets,  L 623 
Goderich,  Lord,  his  administration,  b 
111 ; his  removal  from  the  Colonial 
Office,  ii.  223 

Governing  families,  their  influence,  L 10, 
26,  59,  66. — Ste  also  Whig  Families 
Government. — See  Departments;  Par- 
liament; Prerogative;  Sovereign 
Government  days,  order  of  business  on, 
ii.  522 

Great  Council,  under  the  Norman  kings, 
ii.  11 ; revival  of,  by  Charles  L,  23  ». 
Great  Seal. — See  Seals 
Grenville  administration,  b 56,  88 ; ii. 
130 

Grey,  second  Earl,  his  administration, 

L 118 

Grey,  third  Earl,  his  suggestions  on 
parliamentary  reform,  b 211 ; his  plan 
to  strengthen  the  ministry  in  Parlia- 
ment, 23 ; ii.  273 ; on  the  office  of 
sovereign,  b 2(>8 ; his  suggestions 
concerning  the  Privy  Council,  ii.  628 


J JARBOURS  of  refuge,  L 274 

Holyhead  harbour,  committee  on, 

L 222 
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Homo  Secretary,  his  office  described,  ii. 

499 

Honours,  the  gift  of  the  Crown,  L 366  ; 
ii.  550 ; proceedings  in  Parliament 
concerning,  L 367  : permission  to  ac- 
cept Foreign  distinctions,  ii.  556 
House  of  Commons,  its  origin,  L 35 ; ii. 
18 ; its  growth  in  power,  20.  23,  28  ; 
when  separated  from  the  Ixjrds,  21.  h. ; 
iU  state  after  the  Revolution,  73 
introduction  of  the  King’s  Minis- 
ters therein,  L L 45 

its  preseut  position  and  power,  l 

30 

increasing  difficulty  of  controlling 

it,  L OH 

— — sanctions  transfers  of  surplus 

grants  for  military  and  naval 
expenditure,  L 568 

should  adjust  accounts  of  all  pub- 
lic expenditure,  L 572.  587 

cannot  alter  tho  law  by  a mere 

resolution,  L 250  ; ii.  283 

— — , — See  also  Judges;  Leader;  Mi- 

nisters ; Parliament ; Reform 
Household  (royal),  appointments  there- 
in, how  made,  L 188  ; officos  therein 
described,  ii.  722 

Hume,  Mr.  Joseph,  os  an  economical 
reformer,  L 189  il. 


7 MPEACHMENT  for  political  offences, 

A last  case  of,  ii.  125:  of  Ministers,  L 
43  : ii.  385  ; of  Judges,  730 

India,  .Secretary  of  State  for,  his  offico 
described,  ii.  570 

— internal  government  of,  described,  ii. 
580  ; employment  of  natives  there- 
in, 582 

Indian  Budget,  presentation  of,  to  House 
of  Commons,  ii.  578 

Indian  army,  employment  of,  out  of 
India,  L 361  n ^ grievances  of  Indian 
officers,  339 

Information  to  Parliament,  when  to  bo 
given  or  withheld,  L 278. — See  also 
Papers ; Questions 

Intervention  and  non-intervention  of  tho 
British  Government  in  Foreign  affairs, 
L 615. — See  also  Foreign  Policy 

Ireland,  Government  of,  ii.  714 ; I»rd 
Lieutenant  of,  715;  Chief  Secretary 
for,  719 


JAMAICA,  Martial  law  in,  i.  342 

Jews,  admission  of,  to  Parliament, 
i.  2511 


Lm 

Judge- Ad vocate-Gonoral,  his  duties  de- 
scribed, ii.  569 

Judges  (of  superior  courts),  excluded 
from  House  of  Commons,  ii.  Tjh  261  : 
ought  not  to  be  in  the  Cabinet,  157 

— their  tenure  of  office,  ii.  724.  745  ; 

revocation  of  their  patents  for  mis- 
behaviour, 727  ; may  bo  removed 
on  a parliamentary  address,  729 

— supervision  over,  in  Parliamont,  L 

353.  358 

— (of  inferior  courts),  how  removable,  ii. 

744 

(of  colonial  conrts),  how  appointed 

and  removed,  ii.  746  ; jurisdiction 
of  Privy  Council  over,  7i8 ; re- 
movable on  an  address  of  colonial 
Parliament,  752  ; their  suspension 
from  office,  when  allowable,  7 54 , 
759 ; procedure  upon  address  for 
removal  of,  761  ; communications 
with  government,  how  conducted, 
755  * 

— in  the  Ionian  Islands,  case  of,  L 111 

n. ; ii.  750 

— in  United  States  of  America,  their 

tenure  of  office,  ii.  765 
Judicial  appointments,  how  made,  L 383. 
418:  ii.  6118 

Justice,  administration  of,  subject  to 
parliamentary  control,  L 352 

— department  of  public,  proposed  esta- 

blishment of,  ii.  163 

— erroneous  convictions,  L 364 


TTEMPENFELDX  expedition,  enquiry 
into,  L 330 

Kennedy,  Mr.  T.  F.,  caso  of,  L 416 
4 King  can  do  no  wrong,’  meaning  of,  L 
46 

4 King’s  Friends,’  temp.  George  III.,  L 
49  : ii.  168 

Kingly  Office. — See  Crown  ; Sovereign 


T AN DS. — See  Public  Lands 

Law  Officers  of  the  Crown,  their 
parliamentary  duties,  ii.  370 ; 
questions  addressed  to,  372 ; 
their  official  duties,  697.  Ste 
also  Attorney-General,  &c. 

Law  Officers  of  the  Crown  for  Ireland, 
ii.  721 ; for  Scotland,  711. — Sc g also 
Lord  Advocate 

Leader  of  tho  House  of  Commons,  his 
position  and  duties,  ii.  323.  362-366 
Leader  of  tho  House  of  Lords,  ii.  361 
Libel,  law  of,  as  concerns  parliamentary 
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LIF 

reports  and  criticisms  thereon,  ii. 

740  a. 

Life  peerages,  L 368 
Liverpool,  Lord,  hi  s administration,  L IDO 
Loans  by  the  Crown,  how  made,  and 
how  remitted,  L 45.5. 456  ; proceedings 
in  Parliament  respecting,  616,  648  tL. 
Lopez,  Sir  M.,  case  of,  L 343 
Lord-Advocate  of  Scotland,  unable  to 
get  a seat  in  Parliament,  ii.  23J ; his 
parliamentary  duties,  373 ; his  official 
duties,  710 

Lord  High  Commissioner  to  General 
Assembly  of  Scotland,  ii.  713 
Lords  of  the  Admiralty.— See  Admiralty 
Lords  of  the  Treasury. — See  Treasury 
Lords  in  waiting,  proposed  parliamentary 
duties  of,  ii.  123 

Lords,  House  of,  its  dormant  powers, 
L 6j  its  constitutional  position,  27 ; 
its  important  sendees,  29 ; its  inde- 
pendent legislative  powers,  ii.  319 

— — abolished  during  the  Rebellion, 

ii.  45 

— — indifference  of  peers  to  their 

parliamentary  duties,  L 33 

practice  upon  petitions  for  aid, 

and  financial  enquiries,  L 433 

presence  of  Ministers  therein, 

under  prerogative  government, 
ii.  76_i  control  of  Ministers 
therein,  under  parliamentary 
government,  361. — See  also 
Budget ; Parliament 
Lowe,  Mr.  R.,  his  administration  of  the 
Education  Office,  L 266 ; ii.  641 


jyjC  MAHON,  Col.,  case  of,  L 133 

Magistrates,  how  appointed  and 
removed,  ii.  635 ; appointment 
and,  conduct  of.  complained  of  in 
Parliament  L 361 

— may  direct  the  troops  to  be  employed 
in  aid  of  the  civil  power,  L 3A1  n. ; ii. 
530 

Magna  Chartn,  grant  of,  ii.  1_Z 
Mail  contracts. — See  Contracts 
Martial  law,  L 341 

Melbourne,  Lord,  his  first  administration, 
L 67,  122  ; his  second  administration, 
128;  acts  as  the  Queen’s  Private 
Secretary,  194 

Mercy,  prerogative  of,  L 334 
Motcorologic  Office,  described,  ii.  681 
Military  Education,  Council  of  (War 
Office),  ii.  568 

Militia  officers,  dismissal  of,  by  the 
Crown,  L 321 2L 


MIN 

Mill,  Mr.  J.  his  advice  to  the  House 
of  Commons,  L 620  ; ii.  420 
Ministers,  the  channel  of  communica- 
tion with  the  Crown,  L 170  ; mode 
of  such  communication,  231  ; early 
recognition  of  their  constitutional 
relation  to  the  Crown,  ii.  2^  43 ; 
when  first  held  responsible  for  the 
acts  of  the  Crown,  101. 

— their  appointment  and  dismissal  by 

the  Crown,  L 210,  224,  228 ; 
opinions  of  Parliament  considered 
in  their  appointment,  ii.  33 

— their  salaries,  L 395.  419 

— entitled  to  a fair  trial  from  Parlia- 

ment, L 212 

— accept  and  retain  office  without  a 
majority  in  House  of  Commons,  L 
214  ; importance  of  their  having  a 
majority,  ii.  333.  388 

— how  far  they  are  the  personal  choice 

of  the  Sovereign,  i. 218, 225 ; ii.  145 

— must  possess  the  confidence  of  Par- 

liament, and  especially  of  tho 
House  of  Commons.  L 223  : neces- 
sity for  their  responsibility  to  Par- 
liament, ii.  4L  231 ; extent  of 
that  responsibility,  384.  387  ; 
when  first  acknowledged,  7A ; 
originally  sat  in  Parliament  with- 
out responsibility,  75 ; origin  of 
their  introduction  into  the  House 
of  Commons,  84j  Parliament  sanc- 
tions additional  Ministers  having 
seats  therein.  93 : vacate  their  seats 
on  first  accepting  office.  i6.;  advant- 
ages attending  their  presence  in 
Parliament,  95*  101,  143  ; neces- 
sity for  their  presence  in  Parlia- 
ment, 233 : proposals  to  insure 
their  seats  therein,  238 

— their  lack  of  political  unity  at  first, 

ii.  102 : their  political  agreement 
and  mutual  responsibility  now 
deemed  essential,  109,  164.  218. 
325.  377 ; internal  dissensious 
between,  220 

— resignation  of  particular  Ministers, 

because  of  disagreement  in  the 
Cabinet,  ii.  1 25 ; resignation  of 
the  whole  Ministry,  164,  226. 414  : 
dismissals,  217.  221 

— age  of  particular  Ministers  on  first 

taking  office,  ii.  133 

— stipulations  or  pledges  with  tho 

Sovereign  or  Parliament,  how  far 
justifiable,  ii.  HI 

— with  sinecure  or  easy  offices,  their 

value  to  Government,  ii.  135 ; 
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plurality  of  officos,  when  allow- 
able, 169 

Minister**,  their  salaries  and  allowances, 
L 119  ; ii.*182  ; thoir  official  hospi- 
talities, LM  a. ; official  residences, 
186  ; pensions,  168 

— dismissal  of  a particular  Minister, 

without  cause  assigned,  ii.  217 

— readjustment  of  ministerial  offices, 

ii.  219 

— should  sit  in  both  Houses,  to  repre- 

sent every  public  department 
therein,  ii.  242.  250  ; proportion 
of,  appropriate  to  each  House, 
251 ; representation  by  Under- 
secretaries, 256 

— to  initiate  ail  important  public  Bills, 

and  control  legislation,  ii.  298 ; 
effect  of  alterations  made  in  Parlia- 
ment to  Government  Bills,  300 ; 
should  be  able  to  carry  their 
measures  through  Parliament, 
312 ; and  to  originate  suitable 
measures  without  the  help  of 
Parliament,  313 : should  have 
the  control  of  all  business  in 
Parliament,  320 : their  defeat  on 
Bills,  &c.  in  Parliament,  401 ; on 
financial  questions,  403 

— indiscreet  language  used  by  par- 

ticular Ministers,  ii.  332 

— official  services  in  Parliament,  ii.  fil 

— should  receive  the  implicit  confidence 

of  the  Sovereign,  L 227 

— their  executive  acts,  how  far  con- 

trollable by  Parliament,  L 254  ; 
procedure  upon  an  excess  or 
abuse  of  executive  authority,  284  ; 
illegal  or  oppressive  acts  of  par- 
ticular Ministers,  299,  303 : par- 
ticular Ministers  complained  of, 
or  censured,  by  Parliament,  ii. 
376-384,  366 

— Impeachment  of,  L 43  ; ii.  385. — 

See.  also  Administration  iu  Parlia- 
ment ; Bills;  Prime  Minister; 
Privy  Councillors 

Ministerial  defeats  in  Parliament,  L78. 
U10  n..  L3I ; on  financial  propositions, 

m 

Ministerial  explanations,  ii.  389-394 
Ministerial  interregnum,  L 107.  151. 
226  ; proceedings  in  Parliament 
during  a*  ii.  414.  416 
Ministerial  responsibility,  origin  and 
early  indications  of,  L 37*  41 

progress  and  extent  of,  L 46*  53* 

1 69,  114,  245, 256*  335.  ii.  376, 


OPP 

Ministerial  responsibility  is  to  Parlir.- 
ment,  and  to  no  other  tribunal, 

L 391 

— — for  the  dismissal  of  their  prodo- 
cessors,  i.  68*  124,  223 
for  the  official  acts  of  their  sub- 
ordinates, L 301,  388 
Ministerial  statements,  ii.  344 
Mint,  Master  of,  formerly  in  the 
Cabinot,  ii.  161 ; his  official  duties, 
473 

Minutes  of  Council,  rightful  limits  of,  L 
291 ; on  Educational  matters,  L 292  ; 
ii.  642  ; preparation  of,  ii.  Ml 
Money. — See  Public  Money 
Money  Bills,  L 525 
Muir,  Palmer,  &c.,  case  of,  L 948 
Museum,  South  Kensington,  ii.  654. — 
See  also  British  Museum 
Mutiny  Act,  its  history  and  obligations, 
L 329 


NAVIGATION  Schools,  ii.  652 
Navy. — See  Army  and  Navy 
Negotiations  with  Foreign  Powers, 
when  communicated  to  Parliament, 
L 603,  612  ». 

— belong  exclusively  to  the  executivo 
Government,  L 612 ; but  their 
result  to  be  submitted  to  Parlia- 
ment, 613 

New  Zealand,  Anglican  Church  in,  L 

314 

Nomination  Boroughs,  use  of,  L 1 1, 
59  ; ii.  94 ; attempts  to  supply  the 
loss  of,  to  Government,  238 
Norman  Conquest,  effects  of  the,  ii.  8j 
polity  then  established,  U*  16 
North,  Lord,  his  administration,  L 73  ; 
ii.  1 13  ; his  idea  of  the  kingly  office, 
135 


QATHS  in  Parliament,  legislation 
concerning,  L 250;  ii.  55 
Officers. — See  Army  and  Navy;  Public 
Officers 

Official  residences,  ii.  186 
Open  Questions,  ii.  327 
Opinions  of  Law  Officers,  confidential 
documents,  L 357 : verbal  opinions 
expressed  in  debate,  or  asked  for,  ii. 
323 

Opposition,  its  functions,  ii.  335 ; 
Leader  of  the,  337  ; communications 
between,  and  the  Government,  ih. 
57.  338 ; its  duty  on  succeeding  to 
office,  418 
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Orders  in  Council,  proper  limit*  of,  L 
285  ; ii.  621 ; when  they  require  the 
Banction  of  Parliament,  L 289 


T>ALMER,  Mr.,  ease  of,  L 438 

Palmerston,  Lord,  his  first  ad- 
ministration, i.  15»  ; his  second 
administration,  158 : his  long 
official  career,  ii.  113  il  ; his  dis- 
missal from  office  in  1851,  211 
Papers,  when  communicated  to  Parlia- 
ment, and  when  refused,  L 278,  602  ; 
cost  of  furnishing  to  Parliament,  281 

— concerning  private  affairs,  L 281 
Paper-duties  case,  L 459 
Pardon,  prerogative  of,  L 343 
Parliament,  its  origin,  ii.  H*  an“ 

nually  elected  and  assembled,  23  ; 
duration  and  interval  of  its  sessions, 
24,  13;  advises  the  Crown  on  the 
formation  of  a Ministry,  L 211 ; 
may  advise  the  Crown  on  any  matter, 
253  ; and  enquire  into  all  administra- 
tive acts,  255 

— may  not  interfere  with  the  dismissal 

of  a minister,  L 228 
— - its  constitutional  relation  to  the 
Crown,  L 246  : its  proper  func- 
tions, 62Q  ; may  regulate  the 
succession  to  tho  Crown,  ii.  8 a* 

— representation  of  all  departments  of 

state  therein,  L 388 ; ii.  212 

— proceedings  in,  during  tho  absence 

of  Ministers,  ii.  414.  416 

— should  not  legislate  on  matters 

proper  for  negotiation,  L 612 

— prorogation  of  its  effect,  L 246. — 

Sec  also  Dissolution  of  Parliament 
Parliament,  Houses  of,  appointment  of 
their  officers  and  servants,  L 387 ; 
their  salaries  and  contingent  expenses, 
402.  404 

— may  not  communicate  directly  with 

Foreign  Powers,  L 607 ; or  with 
other  legislative  bodies,  609. — 
See  also  House  of  Commons ; 
Lords,  House  of;  Votes  of 
Thanks 

Parliamentary  Government,  defined,  L 
J ; to  what  it  owes  its  success,  13^ 
its  peculiar  advantages,  32  ; how  it 
is  conducted,  ii.  231 
Partition  Treaties,  case  of  the,  L 12 
Party  Government,  defined,  L.  8 ; origin 
of,  lx  ; its  growing  weakness,  ii.  334 
Patronage,  in  the  hAiids  of  an  out- 
going administration,  L 131 

— abuse  of,  L 376 ; how  dispensed,  I 


PRI 

380 ; ii.  429 ; extent  of,  in  Great 
Britain,  L 384. — See  also  Church 
Patronage 

Patronage  of  the  Board  of  Admiralty, 
alleged  abuse  of,  L 414 
Paymaster-General,  application  of  funds 
in  his  hands,  L 544.  549 ; his  cash 
account,  554  ; his  office  described,  ii. 
1M 

Peel,  Sir  R.,  his  first  administration,  L 
68,  123 ; his  second  administration, 

139 

Peers,  creation  of,  L 368 ; their  inter- 
ference at  elections,  ii.  9 

— life  peerages,  L 368. — See  also  Lords, 

House  of 

Pelham  administration,  ii.  125 
Pensions  on  the  Civil  List,  L 398 
Pensioners,  ineligible  for  the  House  of 
Commons,  ii.  90,  91  1L.\  probable 
removal  of  this  restriction,  92  ». — 
See  also  Public  Officers 
Perceval,  Mr.,  his  administration,  L 93 

— his  appointment  as  Chancellor  of  the 

Duchy  of  Lancaster,  408 
Petition  of  Right,  procedure  on,  L 239 
Petitions  for  Aid. — See.  Supply 
Pitt,  W.  (Lord  Chatham),  his  first  ad- 
ministration, ii.  126 ; his  second  ad- 
ministration, LM 

Pitt,  W.,  his  first  administration,  L 54, 
77  ; his  second  administration,  99 
Pledges,  between  Ministers  and  tho 
Crown,  ii.  142 ; between  Members 
and  their  constituents,  413 
Poor-Law  Board,  its  origin  and  func- 
tions, ii.  706  : President  of  tho,  709 
Portland,  Duke  of,  his  first  administra- 
tion, L 76 ; his  second  administrat  ion, 
99 

Postmaster-General,  his  office  described, 
ii.  484 

Post-Office,  right  to  open  letters  in- 
vestigated, L 212 

— contracts  controllable  by  Parliament, 

L 297.  497 

— Sunday  lal>our  in  the,  L 262 
Prerogative  defined,  L 244  ; how  far  it 

is  controllable  by  Parliament,  245 
Prerogative  Government  defined,  L 3j 
its  continuance  until  the  Revolution  of 
1 688,  36j  its  defects,  39j  its  down- 
fall. ii.  43j  49 

Prime  Minister,  origin  and  development 
of  the  office,  ii.  1 14,  119,  136 ; his 
control  over  and  position  towards  the 
Cabinet,  138,  121,  198 : his  supre- 
macy and  power,  214,  217.  226  ; the 
free  choice  of  the  Sovereign,  L 219  ; 
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selected  by  his  colleagues  in  office, 
221  ; who  is  eligible  for  the  office, 
ii.  IM;  with  what  office  usually  held, 
Uil 

Prime  Minister  is  permitted  to  choose 
his  own  colleagues,  L 218,  225 

— the  channel  of  communication  be- 

tween Ministers  ami  the  Crown,  L 
228.  230;  ii.  201,  210 
Prince  Consort,  his  position  ami  duties, 
L 196.— See  also  Albert  (Prince  Con- 
sort) 

Private  affairs,  of  persons  or  companies, 
not  to  bo  interfered  with,  by  Parlia- 
ment, L 281 

Private  Bills,  position  of  Ministers 
towards,  ii.  315 

Private  correspondence  between  officials 
on  public  matters,  L 604 ; ii.  50.6 
Private  Secretaries  to  Cabinet  Ministers, 
ii.  1M 

Private  Secretary  to  the  Sovereign,  L 

m 

Privy  Council,  its  origin,  ii.  U>*  32j  its 
connection  with,  and  responsibility  to, 
Parliament.  24, 61 ; its  growing  powers 
under  prerogative  government,  25*  29, 
35,  40,  62 ; regulated  by  Parliament, 
28;  its  functions,  33*  38j  under  Par- 
liamentary government,  62:  no  longer 
a deliberative  body,  58^  its  history 
after  the  Restoration,  65 

— — meetings  of  the,  i.  233 ; none  to 

attend  unless  specially  sum- 
moned, ii.  32j  infringement  of 
this  ride,  105;  present  duties 
of  the  department  described,  620 
decisions  of,  questioned  in  Par- 
liament, L 269 

-r—  — committees  of  the,  ii.  12*  39,  65, 
621 ; judicial  committee,  625, 
627;  its  jurisdiction  over  Colo- 
nial Judges.  748. — See  also 
Minutes  of  Council;  Orders  in 
Council 

Privy  counci  llors,  their  appoi  ntment  and 
responsibility,  i.43. 61. 217. 222,  226; 
their  qualifications  and  oath  of  office, 
ii.  63,  fin 

struck  off  the  roll,  ii.  &2 

must  keep  the  Sing's  counsel 

secret,  L 301 ; ii.  fill 

— — when  they  first  sat  in  the  House 

of  Commons,  ii.  77 
Privy  Seal  Office  described,  ii.  685 
Prise  monev,  distribution  of,  L 327 
367  4M  n .j  ii.  194 

Proclamations,  their  constitutional 

limits,  L 268 

Procurators,  fiscal,  ii.  712 
Promotions. — See  Army  and  Navy; 
Public  Officers 

Property  the  basis  of  representation,  L 9 
Public  accounts,  form  of  the,  L 592  w.; 
audit  of  the,  673. — See  also  Exchequer 
and  Audit  Office 

standing  committee  of,  its  origin 

and  functions,  L 589;  its  reports, 
596 

Public  Health  Office,  ii.  629 
Public  lands,  sale  or  exchange  of,  under 
Parliamentary  control,  L 552 
Public  money,  Parliamentary  control 
over  the  grant  and  appropriation  of,  L 
463 ; over  its  issue  and  expenditure, 
534,  542 

control  over  its  issue  and  expen- 
diture.— See  Exchequer  and 
Audit  Office;  Treasury 

— — proceedings  to  give  effect  to  a 

Parliamentary  grant,  L 640 

— — unauthorised  expenditure  of,  L 

646;  discretion  of  government 
in  emergencies,  546 

i nor  cas  i ng  st  ri  ct  n ess  of  Pari  i amen  t 

over  the  public  expenditure,  L 
652,  688.— See  also  Addresses ; 
Bills;  Supply;  Taxation 
Public  moneys'  committee  of  1857,  L 
589  ii.  457*  460 

Public  officers,  rights  of  the  Crown  in 
the  appointment,  remuneration,  and 
control  o£  L 375;  how  far  controllable 
by  Parliament,  401,  407 
political  and  non-political  ap- 
pointments, L 377,  382;  ii.  239 

advantages  of  a permanent  civil 

service,  i.  378;  ii.  171,  175,  259 

— — promotions  not  to  bo  influenced 

by  political  considerations,  L 383, 
397;  ji.  453 

— — competitive  examinations,  L 385, 

ill 

all  subordinate  to  some  political 

head,  L 388;  ii.  172 

— — for  what  cause  they  may  be  dis- 

missed, L 389,  393;  ii,  453 
Public  officers  (permanent),  should 
abstain  from  interference  in  politics, 
L 391 ; ii.  171 ; are  excluded  from 
Parliament,  ii.  d]_ 

their  exercise  of  the  franchise,  L 

391  a* 

attempts  to  exclude  them  from 

House  of  Commons,  ii.  77,  83* 
88;  who  may  now  sit  therein,  93; 
must  sit  in  a political  or  repre- 
sentative capacity,  239-258 ; 
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law  regulating  their  presence  in 
Parliament,  269  ; law  requiring 
re-election  on  accepting  a minis- 
terial office,  207  ; recent  nullifi- 
cation thereof,  274:  colonial 
practice,  277 ; what  constitutes 
a disqualifying  acceptance  of 
office,  278 

Public  officers’,  salaries,  how  regulated,  L 
69 3 ; of  Parliamen  tan'  officers  and 
serv  ants,  4Q4 ; of  revenue  officers, 
payable  out  of  receipts.  471,655 

pensions  and  retiring  allowances, 

L 394,  397i  418,  421_;  ii.  448.— 
See  also  Patronage;  Treasury 
Public  opinion  in  relation  to  Parliament, 
L 14j  »•;  on  questions  of  foreign 

policy,  602  n. ; in  regard  to  the  conduct 
of  judges,  and  other  public  officers,  ii. 
730 

Public  property,  taxation  of,  ii.  477 
Public  prosecutors,  proposed  appoint- 
ment of,  ii.  703,  7U4  i l 


QUEEN. — See  King;  Victoria 
^ Queen's  University  ( Ireland),  char- 
ter, case  of  the,  L 213 
Questions  to  Ministers,  ii.  340;  to 
private  members,  342 


T>  AIL  WAYS,  supervision  of,  by  Board 
of  Trade,  ii.  076 

Red  Sea  and  India  Telegraph,  case  of 
the,  L 606 

Reform,  Parliamentary,  probable  con- 
sequences of  furthor  reform,  L 16j  80j 
Mr.  Pitt’s  plan,  fill 

Reform  Act  of  1832,  its  enactment,  L 
119;  its  effects,  15.  65.  70 

Reform  Bills  of  1858,  1866,  &c.,  L 164, 
159 

Reform  Bills  of  1867  and  1868,  ii.  314, 
ill 

Representation  in  Parliament,  true  basis 
of,  L 9j  origin  of  present  system,  35j 
ii.  II 

Resolutions,  Parliamentary,  effect  of  a 
prorogation  on,  L 242;  now  far  bind- 
ing, 2&) 

«—  in  favour  of  money  grants,  L 434. 435; 
in  favour  of  the  repeal,  &e.  of 
particular  tuxes,  445 

— abstract,  L 252 

Returns. — See  Papers 

Revenues,  public,  how  derived,  L 467 

— gross  receipts  paid  into  the  Ex- 
chequer, L 468 


Revenue  officers,  their  right  to  the 
franchise,  L 391  ii.  310;  their 
salaries  paid  out  of  receipts,  L 471. 
656 

Revolution  of  1688,  its  effects,  i.  3*  2* 
26,  40;  ii.  49,  22 
Rewards. — See  Honours 
Rockingham  administrations,  73;  ii.  130. 

13  2 

Roman  Catholic  question,  L 62i  Mi  116; 
ii.  327 

Russell,  Lord,  his  first  administration, 
L 144;  his  second  administration,  158; 
his  leadership  of  the  Commons,  ii.  364 


gALARIES. — See  Ministers  ; Parlia- 
ment, Houses  of;  Public  Officers 
Science  and  Art  Department  (Education 
Office),  ii.  659 

Scotch  members,  meetings  of,  ii.  375 
Scotland,  Ministers  for,  ii.  710 
Soals,  Great  and  Privy,  their  custody 
and  use,  ii.  30,  228,  687 : used  by  a 
Secretary  of  State,  494  a. 

Secrets  of  State  not  to  be  divulged, 
without  leave  of  the  king,  ii.  66,  195 
Secret  Service  expenditure,  L 551 
Secretary -at -war,  ii.  558 
Secretary  for  Ireland,  his  duties  de- 
scribed, ii.  719 

Secretary  of  State,  the  medium  of  com- 
munication with  the  Sovereign, L 172; 
origin  and  development  of  tho  office, 
ii.  39;  his  relation  to  the  Cabinet,  117 : 
and  to  tho  king,  118;  the  Secretariat 
described,  491;  Under  Secretaries  of 
Stato,  492 

for  the  Colonies,  ii.  519 

— — for  the  Home  Department,  ii.  499 
for  Foreign  Affairs  ; ii.  604.  how 

he  communicates  with  the 
Sovereign  on  official  business, 
ib.  213 

for  India,  ii.  570 

for  War,  ii.  530 

Secretary  of  the  Treasury,  ii.  368,  451 ; 
Parliamentary  secretary,  ib.  324,  333, 
452 ; financial  secretary,  366,  454 
Select  committees,  not  to  assumo  admin- 
istrative functions,  L 257 

utility  of,  within  constitutional 

limits,  L 270;  precedents  of  their 
appointment  and  procedure,  272 
Shelburne  administration,  L 75j  ii.  1 33 
Sovereign,  on  the  office  of,  L 167-243 

— personal  irresponsibility  of  the,  L 

168.  239,  242;  his  impersonality, 
176;  since  the  Revolution,  ii.  liifi 
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Sovereign . his  powers  in  Anglo-Saxon 
times,  ii.  2, 7_;  elected  by  the  Witan, 
and  subsequently,  a n. j;  his  powers 
after  the  Conquest,  13j  under  prero- 
gative government,  3 his  office 
abolished, 

— with  whom  he  may  advise,  L 51 

— must  act  through  a minister,  L 173;  ii. 

2115. 

— his  personal  acts  in  government,  L 

176;  interference  in  details  of 
government,  ii.  155 

— may  employ  a private  secretary,  L 

181 

— constitutional  position  defined,  L2H1 

— ceremonial  functions,  L 204;  social 

pre-eminence,  205 

— political  influence,  L 210 ; to  be  con- 

sulted on  all  state  affaire,  230;  and 
must  have  a veto  on  all  acts  of 
government,  ii.  208 ; and  on  all 
Bills  before  Parliament,  316.  318 

— his  political  neutrality,  ii.  202,  206; 

mediates  between  contending  par- 
ties, 202  ; must  not  encroach  on  the 
independence  of  Parliament,  203 

— appointment  and  dismissal  of  his 

Ministers,  L 210.  217.  225 

— communications  with  his  Ministers, 

L 231 ; ii.  208;  how  he  receives 
Cabinet  minutes  and  official  papers, 
210,  213 

— royal  sign-manual,  L 233, 238,  541  w* 

— delegation  of  royal  functions,  L 233; 

abeyance  thereof,  235 

— absence  from  the  realm,  h 234 

— as  a witness,  L 243;  as  a church- 

warden, 213  fl. 

— his  prerogatives  stated,  244.  &c. 

See  also  Crown;  King;  Ministers;  Par- 
liament; Prime  Minister;  Speech  from 
the  Throne ; Victoria 

Spcuker  of  the  Houso  of  Commons,  the 
Crown  addressed  on  his  behalf,  L 367, 
403 

his  duty  in  regard  to  supply 

grants,  L 51 1 n. j 520 

—  his  speech  on  presenting  money 

bills  for  the  royal  assent,  L 
531 

Speech  from  the  Throne,  described,  ii. 
288;  how  framed,  293;  address  in 
answer  to,  294 ; by  whom  to  be 
moved  and  seconded,  291 ; amendments 
thereto,  practice  concerning,  ih.  296 

Standards  of  Weights  and  Measures 
Department,  described,  ii.  674 

Standing  Orders,  their  validity  and 
operation,  L 212  n, 

VOL.  II.  3 
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Standing  Counsel  to  public  departments, 
may  sit  in  House  of  Commons,  ii. 
266 

Star  Chamber,  ii.  39*  13 
Statistical  Department  (Board  of  Trade) 
described,  ii.  6SU 

Stocks,  redemption  of,  how  effected,  L 
516 

Sugar  duties,  reduction  of  the,  L 519 
Superannuation  allowances  to  public 
officers,  i,  391 ; ii-  448 
Supply,  origin  of  Parliamentary  control 
over,  L 38 

— cannot  be  raised  by  prerogative,  L 
286 

— prerogative  in  relation  to,  L 421 

— only  granted  on  demand  of  the 

Crown,  L 428 ; petitions  or  mo- 
tions for  aid  must  be  recommended 
by  the  Crown,  429,  434  ; excep- 
tions to  and  evasions  of  thiB  rule, 
435  ; supply  votes  must  be  initia- 
ted by  Ministers,  ii.  311,  3fifi 

— how  granted  by  Parliament,  L 153  ; 

grant  refused,  508  ; appropriation 
of,  ii.  12 

— temporary  advances  on  government 

responsibility,  L 456 

— rights  of  the  Commons  concerning. 

i.  457  ; ii.  20j  rights  of  the  Lords, 
L 158 

— permanent  grants,  i*  471 ; annual 

charges,  472 

— preparation  of  the  estimates,  ii.  ill 

— presentation  of  estimates,  L 473 ; 

supplementary  estimates,  474  ; of 
committees  to  revise  estimates, 
475.  597 ; classification  of  esti- 
mates, 480,  686  >l;  Ministers 
charged  with  moviug  estimates,  ii. 
366 

— motions  for  reduction  of  expenditure. 

L 478  ; minor  items  of  estimates 
rejected  by  the  House,  490 ; effect 
of  important  amendments  to  the 
estimates  upon  the  position  of 
Ministers,  ii.  403 

— votes  of  credit,  and  votes  on  account, 

L 485 ; votes  for  payments  within 
the  year,  511 

— votes  in  committee  of  ways  and 

means,  L 610 

— advances  in  anticipation  of  Appro- 

priation Act,  L 511 

— all  financial  operations  to  be  sub- 

mitted to  Parliament,  L 515 

— bills  of  supply  and  of  appropriation. 

L 525 

— surpluses  on  Army  aud  Navy  grants 

E 
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available  for  deficiencies  on  similar 
grants,  L 528 

See  also,  Budget  Committee  of  .Sup- 
ply ; Public  Money ; Taxation ; 
Treasury 

r]'AX  BILLS,  proceedings  on,  L 525 
Taxation,  limits  of  prerogative  in 
regard  to,  L 286.  427.  453 

— by  Parliament,  origin  o£  ii. 

— motions  concerning,  should  proceed 

from  Ministers,  L 444  ; ministerial 
scheme  amended  by  Parliament, 
451,  617 

— abstract  resolutions  on,  proposed  by 

private  members,  L 445 

— consists  of  annual  and  permanent 

duties,  L 512 

— when  now  rates  of  duty  may  be 

levied,  L 513  ; United  States’  prac- 
tice, 514  2L. 

— local,  on  public  property,  ii.  427 
Technical  Instruction,  promotion  of,  ii 

632 

Telegraphs,  control  over,  given  to  the 
Post  Office,  ii. 

Temple,  Sir  William,  his  scheme  for 
reforming  the  Privy  Council,  ii.  6jb  84 
Thom’s  case,  L 351 

Tliurlow,  Lord  Chancellor,  his  long  re- 
tention of  office,  ii.  113  his  final 
dismissal,  328 

Transfers  of  army  and  nary  grants. — See 
Treasury 

— of  civil  service  votes,  not  permissible, 

L 569 

Transport  Office  described,  ii.  618 
Treasure  trove,  L 466 
Treasury  regulates  salaries  and  pen- 
sions of  public  officers,  L 395  ; duties 
of  the  Board  described,  ii.  423,  438 
Treasury  to  apply  to  Exchequer  for 
supplies  granted  by  Parliament,  L 
54d 

— powers  of,  in  controlling  all  public 

expenditure,  L 656,  560,  582 

— empowers  Army  and  Navy  depart- 

ments to  use  surplus  of  grant  s for 
deficiencies,  L 328.  560  : subject 
to  the  sanction  of  Parliament, 
666 

— responsible  for  the  audit  of  public 

accounts,  L 574 

Treasury,  First  Lord  of  the,  his  posi- 
tion and  duties,  ii.  424  ; the  Junior 
Lords,  448 

Treasury  Bench,  ii.  360 

Treasury  Chest  Fund  described,  L.  5-30 


WAR 

Treaties,  right  of  making,  L 609;  func- 
tion of  Parliament  in  relation  thereto, 

610 

Troops. — See  Army  and  Navy ; China  ; 
Indian  Army  ; Magistrates 


"JJNAUTHORISED  expenditure  by 
Government,  how  dealt  with  by 
Parliament,  L 546 

Under  secretaries  of  ministerial  offices, 
represent  their  departments  in  Par- 
liament, ii.  266 ; do  not  vacate  their 
seuts  on  appointment,  256  ; a limited 
number,  only,  may  sit  in  House  of 
Commons,  252 ; appointment  of  peers 
to  this  office,  258  n.  ; their  position 
and  duties,  369,  497 
Unexpended  balances  of  grants  to  be 
repaid  to  Exchequer,  L 486,  569  ; 
differences  between  the  Board  of 
Works  and  the  Board  of  Audit  on 
this  point,  572 

United  States  of  America,  working  of 
their  democratic  institutions,  L 17 ; 
objectionable  tenure  of  office  therein, 
379;  judicial  appointments  and  re- 
movals therein,  ii.  265 

practice  in  regard  to  the  levy 

of  new  duties,  L 514  #. 


'VICTORIA,  Queen,  as  a Sovereign, 
L TJh  187 ; her  original  predilec- 
tion for  the  Whigs,  ii.  206  ; h**r 
strict  impartiality  to  all  her 
Ministers,  208 

Volunteer  Corps,  formation  and  control 
of,  L 323 

Votes  of  censure,  ii.  398 
Votes  of  confidence,  ii.  400 
Votes  of  credit,  and  votes  4 on  account/ 
L 485 ; to  be  included  in  an  Appro- 
priation Act,  552 

Votes  of  thanks  for  public  services,  L 

368 

Votes  of  want  of  confidence,  ii.  395 


YVALCIIEREN  expedition,  cast-  of 
the,  L 12L  332 

Walpole,  Sir  It.,  his  ministerial  career, 
ii.  1 10.  120  ; his  methods  of  govern- 
ment, 122  ; his  dowufall,  123 
War,  Secretary  of  State  for,  his  office 
described,  ii.  630 ; his  relations  to- 
wards the  Commander-in-chief,  338, 
547  ; recent  proofs  of  the  efficiency 
of  this  department,  ii.  178.  619  ». 
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War  and  peace,  prerogative  m relation 
to,  L 598  : how  far  controlluble  by 
Parliament,  ib. 

Ways  and  Means. — See  Supply 
Wellington,  Duke  of,  his  administra- 
tion, L LLA  ; plurality  of  offices  held 
by  him  in  1834,  ii.  170 ; urges  , 
Prince  Albert  to  accept  the  office  of  j 
Commander-in  chief,  564 
West  bury,  Lord  Chancellor,  case  of,  L I 
A2A  j 

Whig  families,  their  political  influence,  , 
L AIj  their  claim  to  nominate  the 
king's  Ministers,  6^  218,  220. — See 
also  Governing  Families 
Whippers-in,  ii.  22A 
Wilde,  Mr.  AL  case  of,  L 424 
William  III.  as  a constitutional  sove- 
reign, L 1A  ; appoints  the  first  parlia- 
mentary administration,  45j  ii.  86, 
22  ; his  speeches  to  Parliament,  221 
William  IV.  as  a constitutional  sove- 
reign, i,  185 ; ii.  222 


TOR 

William  IV.,  his  conduct  in  relation  to 
the  Reform  Bill,  L 65,  122 

— dismisses  his  Ministers  upon  insuffi- 
cient grounds,  L £2 

WitenAgemot,  its  constitution  and 
powers,  ii.  3 

Woods,  Forests,  &c.,  office  of,  described, 
ii.  483 

Works,  office  of,  described,  ii.  473 

Writ,  issue  of  a new,  on  a member 
accepting  office,  ii.  278.  285;  on 
elevation  to  the  peerage,  ib.  282  : ou 
accepting  the  Chiltern  Hundreds, 
284 

— not  to  issue  until  expiry  of  time  for 

petitioning  against  the  return,  ii. 

285 


YEOMANRY  Cavalry,  vote  to  defray 
the  cost  of  drilling,  L AAA 
York,  Duke  of,  enquiry  into  his  official 
conduct,  L 409 


THE  END. 
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